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Sciatis quod, * 

9 
LO nuper, per Literas noſtras Patentes, quarum data eſt 
apud Weſtmonaſterium Sexto die Februarij anno regni noſtri 
viceſimo Conceſſerimus, dilecto & fideli noſtro Jolanni Forteſcue Mi- 
liti, per nomen Johannes Forteſcue, unum Dolium vini percipiendum 
annuatim, pro termino vitæ ſuæ, in Portu Villæ noſtræ Briſtolliæ, 
per manus Capitalis Pincernæ noſtre & Hzredum noſtrorum, vel 
ejus Deputati ibidem, qui pro tempore fuerit, prout in eiſdem 

Literis Patentibus plenius continetur. 

Nos tamen de uberiori Gratia noſtra & ex mero motu noſtro, ac 
pro bono ſervitio quod idem Johannes Forteſcue nobis impendit & 
impendet in futurum, conceſſimus eidem Fohanni unum aliud Do- 
lium Vini, percipiendum annuatim a Feſto Sancti Michaelis Arch- 
angeli ultimo præterito, pro termino Vitæ ſuæ, in Portu Prædicto, 
per manus Capitalis Pincernæ noſtre & Hæredum noſtrorum, vel 
_ Deputati ihidem, qui pro tempore fuerit, ſimul cum prædicto 

olio Vini Annuo, quod ei, ut præmittitur, Conceſſimus; eo, quod 
expreſſa mentio de ae Donis et Conceſſionibus, per Nos eidem 
Jobanni ante hæc tempora factis, hie facta non exiſtit, non obſtante. 
In cujus, &c. 

Teſte Rege apud Weſtmonaſterium 23? die Maij. 

Per ipſum Regem & de Data Prædicta, auctoritate Parliamenti.— 
Rymer, Vol. 11. p. 28. v. Vol. 12. pp. 196, 356. 

Johannes Gough, Yeoman, qui Obſequio Regis in Comitiva 
Dilecti Regis Johannis Forteſcue, Armigeri, in — Regis in 
Partibus tranſmarinis vel ſupra mare profecturus eſt, &c. Ib. To. 13. 
372. b. de Protectionibus. 

Adrianus Forteſcue, Miles. | 

Fohannes Forteſcue, Armiger, A. D. 1 513 

Sir Adrian Forteſcue, Knt. one of the Apunctuati ad intendendum 
Reginæ. A. D. 1520. temp. Hen. 8. ib. 712. 

Ad Status Generales ſuper Salva Cuſtodia de Oſtend.— Signed; 
amongſt others, by John Furteſcue, Dat. Ap. 7. 1590. ib. To. 
16. 55. Another Inſtrument May 8, 1590. ſigned by him. (ib. 
p. 62.) Another Inſtrument ſigned by him, Aug. 11, 1590.— 
A Special Commiſhon to him, among others, A. D. 1593. concern- 
ing the Jeſuits, V. ib. pp. 343, 412, 421, 425, 489, 494, 5 497» 


597, 641. | : 
Nicholas Forteſcue. Ib. To. 17. 388, 457, 490, 492, 595. 
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HIS Author, Sir John Forteſcue, was Chief Juſtice to Hen. VI. 
as the Records of the later Half of his Reign every where 
ſnew; and that he might Statum ſuum decentius manutenere, in part. 
1. rot. pat. 20 Hen. VI. Membran. 19. an Annuity of CLXXX Marks 
is given him out of the, Hamper, with CXVIs. XId. g. Percipien- 
dum ſingulis annis ad feſtum natalis domini, pro una roba & furrura 
pro eadem, erga idem feſtum. And LXVIs. VId. ſingulis annis ad 
feſtum Pentecgſtes, pro una roba & linura pro eadem, erga idem feſtum. 
He is called his Chancellor alſo, In this Book his Title, given by 
himſelf, is Cancellarius Angliæ. And in his Declaration, or rather 
Retractation of that he had written againſt the Title of the Houſe of 
York, himſelf puts in the Mouth of a Friend of his expoſtulating 
with him, theſe Words, Conſidering that ye were the Chief Chan⸗ 
cellor to the laid late King, It ſeems, being with Henry VI. driven 
into Scotland, he was made his Chancellor, the Memory whereof (as 
it could hardly be otherwiſe) wants in the Patent Rolls. His Books, 
which I have ſeen, are three: This now newly publiſhed, his Diffe- 
rence between Dominium Regale and Dominium Politicum and Regale, 
and that Declaration touching the Title of the Crown. Neither of 
the two laſt were ever publiſhed, but they remain MSS. in divers 
Hands. As touching his Deſcent, by good Teſtimony, he is made 
Son to Henry Forteſcue, Son of Sir Jahn Forteſcue, Knight, (Captain 
of Meaux, and Governor of Brie in France under Hen. V.) who was 
ſecond Son of William Forteſcue of Wimeſton in Devonſhire, Eſq; 
Becauſe he was Eugliſbed by him that firſt publiſhed him, this, 
Part of the Title and the Notes on him are in Eng/i/h. What he 
hath of the Commendations 7 the Law of England muſt not be ex- 
pected to be ſo copious, as if all, that might thereof have been ſaid, 
had been hunted for by him to be here congeſted. He ſhews, that 
he inſtructed the young Prince, and only in ſome ſuch few Occur- 
rences of our Trials and Poſitions, as might be without Difficulty 
apprehended by a Mind ſo tender and ſtrange to the Courts of Ju- 
dicial Contention. Neither gives he enough to ſatisfy or the Malice, 
or the Ignorance of ſome foul-mouthed Declaimers againſt it, who 
for the moſt part (if they deſcend to Particulars, and make a Caſe 
to find Fault withal,) either ridiculouſly compact Things incompa- 
tible, juſt like the Sycophant in that Geography of his in Trinummus 
IV. 2. 88, 98. 


Omniam primum in Pontum advecti ad Arabiam terram ſumas, 
And thence 


Ad Caput anmis, quad de cœlo exeritur ſub ſolis Jovis 
b Or 
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Orelſe, meaſuring an eſtabliſhed and univerſal Proceeding or Poſition 
only by their own Damage, never coming near Apprehenſion of the 
true Reaſon, rail at it, with like judgment, as the Paraſite, in a loſt 
* Comedy of Plautus, doth at the certain Courſe of Sun-dials, being 
thence only moved, becauſe the Shadow went not ſo faſt as his Sto- 
mach, which, when he was a Child, was the only Dial, and that 


ie monebat eſſe, niſi quum nihil erat, 
Nunc etiam guod eft nen eft, + nift Soli lubet. 


But no Place is here ſor more ofthis, and 29s hac a Scabie tenenns ungues. 
To this Edition are added the Summes of Sir Ralph de Hengham, Chief 
Juſtice to Edward I. never till now printed; in whom although moſt 
of the Learning be touching Efſoigns, Defaults and Courſe of Proceed- 
- ings in ſuch Actions, which are in ſeldom Uſe at this Day, yet divers 
Things occur both fpecially obſervable in what he hath touching 
thoſe: Proceedings (which a Profeſſor of the Law cannot but with to 
know,) as alſo he often otherwiſe gives Light to the Cuſtoms or Law 
of his Time, whence, as through an Anceſtor of the Right Line, we 
muſt deduct that of the preſent. Of him in the Preface to the Reader, 
before him, enough is ſaid, and of his Summes. Of his Language, 
which with the reſt of our Common Law Latin is accuſed of Barba- 
riſm, ſomewhat is there brought in Excuſe. 'T hat Preface was thought 
flit to ſpeak Latin, the Author of the Book himſelf being publiſhed 
only in that Tongue. But the Notes are Exgliſh. For what other 
Readers than Zngl{i/ are to be expected? Many an Ignorant had been 
deterred by pure Latin, and to have uſed Barbariſm in them would 
have turned the Stomach of a Polite Reader. Though divers Copies 
of Hengham were examined in preparing this, yet could not a perfect 
one be extracted from them all. As one helped another, Choice was 
ſo made, that this might be the beſt; which yet is not without many 
faulty Paſſages. So faithfully it is publimed from the, MSS, that 
even the falſe Language, which, by Conſent of old Copics, appeared 
not to be the Tranfcriber's, but proceeded from the Age's either 
' Negligence or Ignorance, is religiouſly retained; ſo ſhould the loſt 
Monuments of ancient Writers be given to the Publick; ſo ſhould we 
abſtain from wronging their Manes. Some Places, that the erring 


+. Hands of ſuch as anciently copied him corrupted, are by Way 


(mongſt other Obſervations collected in the Heat of the Preſs) noted, 
and either by ConzecQure reſtored, explained, or marked with Aﬀeriſks, 
left to better Judgment. The. vorying of Letter in the Print, is 
only to lead the Readers Eye the fooner to what he may look after. 
Farewell, from the Ixner Temple, September XXIV. CID. DC. XVI. 


c u. N. Compreſſi. Bceotia Ed. Gron, To. 2. p. 573» 
+ Salm. Non citur niſi. 
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HE Province I have taken upon me in the preſent Publica- 
tion, is founded upon a Principle of acquitting myſelf, in 
ſome Sort, a gool Citizen; and mutt be refolved into a Zeal of 
doing what Honour and Service I can to our moſt excellent Con- 


ſtitution. This Treatiſe has long lain hid in Obſcurity, under a 
bad Tranſlation and other Imperfections: The Great Mr. Selen 


was not at Leiſure to do every Thing: As far as he was concerned, 
it is performed with Good Learning and much Exactneſs. Mr. 
IVaterhouſe's Labours in the ſame Way, under the Title of Cam- 
mentaries, are very jejune and tedious, both as to Matter and Style; 
and evidently make appear he could not have given a better Tran- 
lation of his learned Author, than Mr. Mulcaſter had done many 
Years before. Thus much may ſuffice to ſhew my Intention, and 
the honeſt Motives, which have induced me to appear in Print. 

The Notes of Mr. Selden upon our Author are curſory, and ſeem 
calculated to gratify the Importunity of a Buakſeller, and thereby to 
recommend a new Edition: I have preſerved Mr. Selen intire ; 
it would have been injurious to the Memory of fo great a Man, 
and alſo to the learned World, to have done otherwiſe; I have pre- 
ſerved that little out of Mr. J/aterhouſe's Commentary, which I could 
think in any wiſe conducing to my Purpoſe, (viz.) The Explana- 
tion of our Author, and the neceſlary Information of the Reader ; 
which I acknowledge all along with a particular Note of Reſe- 
rence: I muſt do Mr. J/aterhouje all common Juſtice, and allow 
him to be a Man of great Reading and various Learning; I am 
indebted to him for a great many Hints, which I have improved 
from Authors and Editions of Books, which he had never the Op- 
portunity of ſeeing; as having been publiſhed ſince his Time. The 
Notes and Remarks are Critical, Moral and Political; and, indeed, 
the conciſe Method, in which the following Treatiſe is written, 
ſeemed to me to require ſome enlarging upon. I have obſerved a 
due Regard to my Vouchers and Authorities, and have referred my 
Reader to them very minutely: Before the general Index, I have 
given a Catalogue of the moſt conſiderable Authors which I have 
had Occaſion to quote, and the Editions I have uſed. In the Courſe 
of my Reading for more than two Years paſt, many Things have 
fallen in with the Main of the Subject our Author treats of, which 
have added much to the Bulk of the /a:4 Notes and Remarks. 

This excellent 'Trcatiſe has the general good Teftimony of our 
Hoſtorians and Lawyers; who, upon all Occaſions, concur in giving 
the Great Author the Character of a Politician fmcere and wnex- 
ceptionable; for his Learning various and tranſcendent ; that his 
Reflexions and Reaſons are ſlid and jut: As ſuch, it ought to be 
put into the Hands of our Princes of the Blood, of our young No- 
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bility and Gentry: It can't but inſpire them with generous Senti- 
ments, and raiſe in their Minds a ſincere Love for their Country 
and its excellent Frame of Government: And, unleſs they are in- 
ſtructed in what is our Original Conſtitution, what are the Ancient 
Rights and Privileges thereof, they can never be able to defend it, 
as they ought, againſt thoſe (a) who make it their profeſt Buſineſs to 
cry it down: With this View I know no Writer of equal Autho- 
rity, who takes in and conſiders all the moſt material Parts of our 
Conſtitution, and recommends them in the moſt agreeable and uſe- 
ful Manner: With the ſame View I have faithfully endeavoured to 
raiſe ſuch neceſſary Obſervations as might, with ſmall Study and 
much Pleaſure, inform the Underſtanding and entertain the Reader 
at the ſame Time: Under a Conſciouſneſs that my ſingle Autho- 
rity could be of no great Weight, I have conſulted all ſuch Books 
of any Character, as I could come at with any tolerable Con- 
venience. 
It is an happy Circumſtance when there is a Prince on the Throne 
of known Experience, Segacity and Penetration; who hath for 
many Years applied himſelf to the Study of our Laws, Manners 
and Cuſtoms. It is a true Obſervation, ** That that Prince, who 
“ hath no Wiſdom of his own, can never be well adviſed.” When- 
ever therefore this Qualification is added to the former, the Hopes 
and Expectations of a Nation may juſtly be raiſed : For, as his own 
good Diſpoſition will prevent him from making any Perſonal At- 
tempts upon our Liberties; ſo his Knowledge of our Conſtitution 
will ſecure both him and us from the Impoſitions and Deſigns of 
miſchievous Stateſmen. Such is our Happineſs under a wiſe and 
gracious Prince, ruling by excellent and wholeſome Laws! an Ex- 
ample and Authority derived from an excellent Father, his Auguft 
Predeceſſor, (whom we no longer lament, becauſe he is ſo well ſuc- 
ceeded,) and there can be no Doubt, but that the Example his 
preſent Majeſty gives, will have a due Effect and Influence; and that 
the ſame Laws will be piouſly tranſmitted to the next in Succeſſion, 
The Author's Deſign in writing this learned Treatiſe, de laudibus 
Legum Angliæ, was to thew the Excellency of the Eugliſb Laws and 
Conſtitution. It was wrote in France, while he attended upon Prince 
Edward, (whither the ſaid Prince was forced to retreat,) in which 
he. recommends the Laws of England to the Eftzem and Protec- 
tion of his Prince; It is writ with a great Simplicity of Style, 
without any the leaſt Affectation, in the Way of Dialogue. A very 
ingenious (, Author obſerves, that Some of the fineſt Treatiſes 
of the moſt Polite Latin and Greek Writers are in Dialogue, 
& as many very valuable Pieces of French, Italian and Engliſh ap- 
* pear in the ſame Dreſs.” And this our Author has managed with 
ſo little Preface or Ceremony, other than what was barely neceſſary, 
and to kcep up Decorum, that the Subject falls in very naturally, 
and is ſo familiariſed, as all along to excite the Prince's Curiohty, 
and to enforce the Argument effectually: The (c) Reafon aſſigned 


ca) Atkins of the Power, Ic. of Parliaments, p. 14. 
(5) Mr. Addiy/in's Works I. 451, v. Sigon. de Dialogo. 
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by its learned Author for writing this Piece is for the Uſe of the 
young Prince, from a Concluſion, that ſuch a martial Hero, as he 
deſcribes him to be, would want no other Qualification for a 
Throne, but an Acquaintance with the Laws, which were to be 
the Guide and Rule of his Government; but 'tis reaſonably be- 
lieved, that it had a more early Original; (4) William de la Pole 
Duke of Suffolk, (Henry VI.'s great Favourite and Flatterer,) en- 
deavoured to bring in the Uſe of the Civil Law, which obliged the 
Chancellor to write in Commendation of our own Laws, prefer- 
ring them (for the Government of this Land) before the other: 
There ſeems to be another Reaſon, (viz. ) Hen. VI.'s Queen, being 
a Niece to the Queen of France, and a Native of that Country, 
(where that Plant, called Arbitrary Power, being one of the Branches 
of the Civil Law, prefides and flouriſhes,) continually whiſpered in 
the Royal Ear, the great Renown of the Civil Laws, by which 
France was governed, and which are advanced in Glory above all 
other Laws: One of its Maxims is, * That the Regal Power is 
*© Supreme, Sovereign, and abſolutely above all Laws.” In the 
Treatiſe before us, our Author endeavours to ſhew the Advantage 
of a Conſtitution governed by ſtated Laws, in the making of which 
the Subject has an Intereſt, above a Government which is wholly 
reſolved into the abſolute Pleaſure of the Prince, and raiſes the 
Diſtinction between an abſolute and limited Monarchy: This was 
what he afterwards enlarged upon in a particular Treatiſe, pub- 
liſhed, with ſome Remarks, by the preſent Sir John Forteſcue, a 
worthy Deſcendant from the Chancellor, as he has deſervedly the 
Character of a general Scholar, of one very well verſed in the 
Northern and Saxon Antiquities, and fits in one of the Supreme 
Courts of Judicature with Applauſe, and to general Satisfaction. 
Our Author proves, that the Common Law is the moſt ratio- 
nal, as well as the moſt (e) antient in Errope. I hat the Conviction ' 
of Criminals by Juries, and without Kacking, is more juſt and hu- 
mane, than the Methods of neighbouring Nations; our challengin 
of Panels, Writs of Attaint upon corrupt Verdicts, and the aua 
Wealth of our Jurors, ſuch Securities to the Lives and Property of 
the Subject, as other Countries are incapable of aftording ; that our 
Kings are greater and more potent in the Liberties and Properties 
of their People, than Arbitrary "I yrants in the Vaſſalage of their 
Slaves; that the Civil Law is more unreaſonable than ours in the 
Legitimation of Children horn before Marriage; as alſo in its Axiom, 
Partus ſequitur Ventrem, Tuition of Orphans, Sc. That our Inns 
of Court are more convenient for the Study of the Eugliſb Law, 
than our Univerſities ; and that the Degree of Serjcant at Law 
is as Honourable, as that of Doctor in the Univerſities : And, in the 
laſt Place, that the Proceedings in our Courts of Juſtice are leſs 
dilatory than in thoſe of other Nations. , 
I obſerve above, that the Book concerning the Difference be- 
tween an abſolute and limited Monarchy was, probably, written af- 


6e) Nicholſon III. 1644 () 3 lf. 208. (e) Temple Introd. 373. 
b 3 a terwards; 


up Quarrels or Suits in the Country, in 
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terwards; my Reaſon is, becauſe he never reſers to, or quotes it 


in. this Book de Laudibus. 

I ſhall give at the End of the Preface a Catalogue of the ſeve- 
ral Books and Tracts writ by our Author; and where they may 
be found. 1 am ſurpriſed that Biſhop (/) Nicholſon, wich par- 
ticular Province it was, ſhould be ſo little informed or ſo negligent 
in this Article; an Author otherwiſe very accurate, and never 
enough to be commended for his great Knowledge, and for what 
he has communicated with reſpect to the Engliſh, Scotch, and Irifþ 
Antiquities (g). | 

he Reigns of Hen. VI. and Edw. IV. abounded with learned 
You in the Law. This appears by the ſecond Part of the Year- 

ook Hen. VI. which is full of excellent Learning (Y). The Know- 
ledge and Practice of the Law were then in high Credit, and our 
Chancellor was contemporary with many expert Sages of the Law, 
amongſt whom was Littleton (i), the ſamous Engliſh Lawyer; 
at a Tice when the Law was not fo * lucrative, as it became af- 
terwards. By what he ſays in Commendation of the Trial of Per- 
ſons and Cauſes by a (4) Jury of XII Men, this Method ſeems to 
have been then in great Perfection, and the Puniſhment for giving 
a falſe Verdict was ſeverely exacted. How it comes to paſs, that 
this excellent Part of our Conſtitution warps from its firſt Purity, 
and is leſs ſacred than it was formerly, is to be accounted for from 


a litigious Principle and male Practice, from a common moving, 


exciting, or maintaining of Suits or Quarrels, either in Courts, or 


in the Country; and this is called Barratry : The Perſon concerned 
in the Act of Barratry is denominated Communis Barra#tator ; no 


one can be a Larrator in reſpect of one Act only: He is to be 
ne againſt by (/) Statute. It is ſaid, that Offenders of this 
ind, if they be common Perſons, are to be puniſhed by Fine and 
Impriſonment, and bound to their good Behaviour : If they be of 
any Profeſſion relating to the Law, that they ought to be further 
puniſhed, by being diſabled to practiſe for the future (n. 


A ſecond Cauſe, why Juries behave more corruptly than in for- 


mer Times, may be reſolved into Acts of Maintenance; that is, 


an unlawful taking in hand, or upholding of Quarrels or Sides, 


&© to the Diſturbance or Hindrance of common Right.” Mainte⸗ 
nance is two-fold, Ruralis, or in the Country; as where one aſſiſts 
another in his Pretenfions to Lands, by taking or holding the Poſ- 
ſeſſion of them for him by Force or Subtilty ; or, where one ſtirs 

1 no Way 
concern him; this Offence is puniſhable at the King's Suit by Fine 
and Impriſonment. Curialis, that is, Maintenance in a Court of 


Juſtice, where one officiouſly intermeddles in a Suit depending, which 
no Ways belongs to him, by aſſiſting with Money, or otherwiſe, in 


the Proſecution or Defence of ſuch Suit; This Kind of Mainte- 


Y Ubi ſup. 167. (8) Vid. Hickes's Theſaur. I. pars 2. Pref. 

(6) Hales s H. L. 172. v. Kennett I. 480 b. (i) Camd. 58 (3): 

* Spelm. Relig. 99. (&) V. Fort. cap. 25, 32. Pref, 8. Go. fo. 5. 
J 34 E. z. Co i. n Hawk. P. C. I. 243, ; 
ee ; nance 
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nance is, where one maintains another without any Contract to have 
Part of the I hing in Suit. The Acts of Maintenance are various; 
as, where one affiſts another with Money in Whole, or in Part, to 
carry on his Cauſe; an Endeavour to perſuade a Man to be of Caun- 
ſel gratis, giving Evidence officiouſly without being called upon, 
being of Counſel himſelf with the Party gratis. It hath been ſaid, 
thoſe ſhall come under the ſame Notion, who, being of great Power 
and Intereſt, ſhall give out publickly, that they will ſpend a Sum 
of Money to labour the Jury, whether in Truth he ſpend one Penny 
or not (u): Even a (e) ſtanding by while the Cauſe is trying. Both 
Practices give a Biaſs and ſerve to intimidate Juries from doing their 
Duty. A ſupporting another after Judgment may be an Att of Main- 
tenance, becauſe the Party grieved may be diſcouraged thereby from 
bringing a Writ of Error or Attaint. There are ſome Cafes, and in 
ſome Reſpects, wherein Acts which look this Way may be juſtify'd; 
honeſt Men will diſtinguiſh them: It is a Piece of Caſuiſtry, how 
far a Man may go without being criminal, therefore I ſhall not 
be particular. All Maintenance in a Court of Juſtice is ſtrictly 
prohibited at Common Law, as having a maniteſt Tendency to 
Oppreſſion, by encouraging and aſſiſting Perſons to perſiſt in Suits, 
which perhaps they would not venture to go on with upon their 
own Bottoms; therefore it is ſaid, that all Offenders are liable to 
an Aion of Maintenance at the Suit of the Party grieved, wherein 
they ſhall render Damages, and they are alſo indictable as Offen- 
ders againſt Public Tulfice, and to ſuffer Fine and Impriſonment 
agreeably to the Circumſtances of the Offence, Allo it ſeemeth, 
that a Court of Record may commit a Man for an Act of Main- 
tenance done in the Face of the Court. There are ſeveral Statutes 
to reſtrain Offences of this Kind (p). Allo all Perſons are prohi- 
bited to give or receive any Liveries or Badges for Maintenance, un- 
der ſevere Penalties (7). 

A third Cauſe, which renders the Proceedings by a Jury preca- 
rious and leſs certain, is Thamperty, © which is but another Spe- 
« cies of Maintenance; and this is where one maintains one Side, 


+ to have Part of the Thing in Suit.“ I have already thewn what 


ſhall amount to an Act of Maintenance, and how far all Afainte- 
nance in general, and conſequently Champerty, is puniſhable by the 


(n) V. poſt p. 27. N. i. c. 8. | 

(0) It is a Part of the Judges Oath, that in Caſ any Perſons, of whatever 
Eſtate they be, come before the Judges in their Seſlions, with Force and Arm, or + 
otherwiſe, againſt the Peace, or againtt the Form of the S/atute thereof maile, for 
to diſturb the Execution of the Common Law, or fur to menace the People, that 
they may not do the Law; that the Judges ſhall arreſt their Bodies, and put them 
in Priſon ; and in Caſe they be ſuch as they may not arreſt, that they ſhall certify 
the King of their Names, and of their Miſdoing haitily ; to that End, that he 
may thereof ordain Remedy: Sce the Cate of Pen and Mead, in a Pamphlet 
intitled, The People's Liberties aſſerted 4to Lond, 1682, p. 51. Kennett Hit. 
England III. 377 a. b. | 

(Þ) 1 E. z. c. 14.—20 E. 3. c. 4.——1 R. 2. c. 4. 

(7) V. 1 R. 2. c. 7.—7 Hen. 4. c. 14.—13 H. 4. c. 3.—8 H. 6. e. 48 E. 
4+ c. 2. Weſtminſter 1. c. 28.32 H. 8. c. 9.—Atkins of the diſpenſing Power, 
P- 31. Poulton de pace Regis & Regni, chap, Maintenance, fo. 55. | 
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refer the Reader to the Statutes themſelves (r). | 

A fourth and Jaſt Cauſe, which depreciates this invaluable Me- 
thod of Trial by XII Men, is Embnacery, ** A ſecond Species of 
« Maintenance.” There come under this Title any Attempt what- 
ſoever to corrupt, influence, or inſtruct a Jury by Mates, Promiſes, 


Common Law; how far this Offence is reſtrained by Statute, ſhall 


Letters, Treats or Perſuaſions; any Way, indeed, other than and 


except the Strength of the Evidence, and the Arguments of Coun- 
ſel in open Court, at the Trial of the Cauſe, whether a Verdict 
be had or not, whether the Verdict given be true or falſe : The Law 
ſo far abhors any the leaſt Tendency to Corruption in this Kind, 
that even Labouring a Juror to appear, or not to appear, is con- 
ſtrued an Act of Embracery, Generally, giving Money to a Juror 
after the Verdi, without any precedent Contract in Relation to it, 
unleſs by Conſent of the Parties, and Leave of the Court firſt had, 
is an Offence ſavouring of the Nature of Embracery; not but that 
it hath been found neceſſary to permit the Parties a reaſonable 
Amends for their Expences in travelling and Attendance; becauſe 
it would be often difficult otherwiſe to prevail with Perſons to ſerve 
on a Jury, at their own Charge. It hath been adjudged, that the 
bare giving Money to another to be diſtributed among Jurors, is an 
Offence of the Nature of Embracery, whether it be diſtributed or 
not: It is as criminal in a Juror, as in any other Perſon, to endea- 
vour to prevail with his Companions to give a Verdict for one Side 
by any Practices whatſoever, except only by Arguments from the 
Evidence which was produced, and Exhortations from the general 
Obligations of Conſcience to give a true Verdict: All fraudulent 
Contrivances whatſoever to ſecure a Verdict, are high Offences of 
this Nature; as, where Perſons by indirect Means procure themſelves 
or others to be ſworn on a Tales in order to ſerve one Side. Acts 
of this Kind altogether unlawful are, where the Party himſelf, 
his Counſel, Attorney, or any Perſon whatſoever, uſe any indirect 
Practices of influencing a Jury, either by giving or promiſing them 
Money, by menacing or inſtructing them in the Cauſe beforehand. 
In what Circumſtance Acts of this Nature may be lawful, muſt, I 
think, be left to every conſcientious honeſt Man to determine far 
himſelf. Offences of this Kind are reſtrained by the Common Law; 
no doubt, they ſubject the Offender either to an Indiciment or He- 
tian. It ſcemeth, if an Act of Embracery were not known before 
the Trial of a Cauſe, ſo that the Party could poſſibly have no Op- 
portunity to prevent the ill Effects of it, by challenging the Juror 
who was practiſed upon, it will be a good Ground to move the 
Court to ſet aſide the Verdict. Offences of this Kind are reſtrained 
by ſeveral Statutes (5). | | 

The offence of buying or felling a pretended Title has alſo a 


Tendency to the Corruption of Juries; as the Intention is, that the 


(r Meſiminſter 1. C. 25.—ſminſter So Oo 49.—28 E. I, C. 11— 
Hawk. . C. B. I. c. 8g. | | 


0) 5 E. 3» c. 10.—34 E. 3. c. 8.—38 E. 3. 12. „ 
| "Buyer 
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Buyer may carry on the Suit, which the Seller doth not think it 
worth his While to do, and, on that Conſideration, ſells his Pre- 
tenſions at an Under-Rate: This is an high Offence at Common 
Law, and reſtrained by Statute (t.) | 5 

Upon the whole, where any one is a common Mover of Strifes 
and Suits, and, in order thereto, maintains, upholds and bears out 
People with his Intereſt and Purſe, the Progreſſion is eaſy and na- 
tural to contract for and acquire an Intereſt in the Thing in Diſ- 
pute, and then a Reſolution is taken to leave no Stone unturned to 
embrace and influence a Jury to crown the Cauſe with Succeſs. 
And it is notorious, that ſuch ( Perſons attend Courts of Juſtice, 


() 1 R. 2. c. 9.—32 H. 8. c. 9. A 
(1) Videre eſt violenta & rapaciſſima genera hominum, per fora omnia voli- 
tantium & fubſidentium divites domus, ut Spartanos canes aut Cretas, veſtigia 
ſagacius 2 ad _ cuhilia pervenire cauſarum: in his primus eſt ctetus 
eorum, qui ſeminando diverſa jurgia per vadimonia mille jectantur, viduarum 
poſtes & orborum limina deterentes, & aut inter diſcordantes amicos, aut pro- 
inquantes vel affines, fi fimultatum levia ſenſerint receptacula, odia ſtruentes 
infeſta: in quibus ztatis progreſſu non ut aliorum vitia intepeſcunt, ſed mags 
magiſque roborantur inter rapinas inſatiabiles inopes, ad capiendum verſutis ora» 
tionibus judicum fidem, quorum nomen ex juſtitia natum eſt, ſicam ingeni 
deſtringentes. Horum obſtinatione libertatem temeritas, conſtantiam audacia prz- 
ceps, onion inanis quædam imitatur fluentia loquendi: quarum artium 
ſczvitate, ut Tullius adſeverat, nefas eſt religionem decipi judicantis. Ait enim, 
« fCuùmque nihil tim incorruptum eſſe debeat in republica quam ſuffragium, quam 
« ſententia; non intelligo cur qui ea pecunia corruperit, pœnã dignus fit : qui 
« eloquentia, laudem etiam ferat. Mihi quidem hoc plus mali facere videtur, 
F qui oratione, quam qui pretio judicem corrumpit: quod pecunia corrumpere 
« prudentem nemo poteſt: dicendo poteſt.” Secundum eſt genus eorum, qui 
juris profeſſi ſcientiam, quam repugnantium fibi legum abolevere diſcidia, velut 
vinculis ori impoſitis reticentes, jugi filentio umbrarum ſunt ſimiles propriarum. 
Hi velut fata natalicia premonſtrantes, aut Sibyllæ oraculorum interpretes, vul- 
tus gravitate ad habitum compoſita triſtiorem, ipſum quoque venditant quod oſci- 
tantur. Hi ut altivs videantur jura callere, Trebatium loquntur, & Caſcellium, 
& Alfenum, & Auruncorum Sicanorümque jamdiu leges ignotas, cum Evandri 
matre abhinc ſæculis obrutas multis. Et fi voluntate matrem tuam finxeris occi- 
diſſe, multas tibi ſuffragari abſolutionem lectiones reconditas pollicentur, ſi te 
ſenſerint eſſe nummatum. Tertius eorum eſt ordo, qui ut in profeſſione turbu- 
lenta clareſcant, ad expugnandam veritatem ora mercenaria precudentes, per proſ- 
titutas frontes vilèſque latratus quo velint aditus ſibi patefaciunt crebros: qui 
inter ſollicitudines judicum per multa diſtentas irreſolubili nexu vincientes nego- 
tia, laborant ut omnis quies litibus implicetur, & nodoſis quæſtionibus de induſ- 
tria judicia ciicumſcribunt: que cùm rectè. procedunt, deſubra ſunt æquitatis: 
cùm depravantur, foveæ fallaces & cæcæ: in quas ſi captus ceciderit quiſquam, 
non niſi Fn multa exſiliet luſtra, aduſque ipſas medullas exſuctus. Quartum 
atque mum eſt genus impudens, pervicax, & indoctum, eorum qui cum im- 
mature è literariis eruperint ludis, per angulos civitatum diſcurrunt, mimiambos 
non cauſarum remediis congrua commentantes, fores divitum deterendo, cœna- 
rum ciborumque aucupantes delicias exquiſitas. Qui cum ſemel umbraticis lucris, 
& inhiandz undique pecuniæ ſeſe dediderint, litigare fruſtra quoſlibet innocentes 
hortantur: & ad 22 cauſam admiſſi, quod rarò contingit, ſuſcepti 


nomen & vim negotii ſub ore diſceptatoris inter ipſos conflituum articulos inſtru- 
untur, circumlocutionibus indigeſtis ita ſcatentes, ut conluvionis tæterrimæ 
audire exiſtimes ululabili clamore Therſiten. Nee fas ullum præ oculis habent: 
fed tamquam avaritia venumdati & ufucapti nihil præter interminatam pretendi 
Jicentiam norunt. Et ſi quem ſemel intra retia ceperint, caſſibus mille impedi- 
cant, per morborum ſimulationem viciſſim conſulto ceſſantes: ũtque pervulgati 


juris 


v. Jus Clientelare. 
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as have no Pretence to Conſcience, who will do any Thing for Mo- 
ney, and are known perſonally to appear, in order to be returned 
as Tales; and there are never wanting Perſons of Addreſs and 
Chicane, whoſe particular Talent it is to inſinuate themſelves in a 
Crowd, in order to manage a Jury. This Subject is very little in- 
ſiſted upon, very ſeldom comes under the Conſideration of a Court 
of Juſtice, not ſo much as in the Deſcription ; therefore I promiſe 
ou that I am not unſeaſonable in putting it in the preſent 
ight. 

| — a main and original Cauſe of a Nefe& in the Way of 
Trial by a Jury of XII Men, may be an indirect Practice in the 
Sheriffs Offices throughout the Kingdom, in the Appointment and 
Striking of Juries : Neither his the Stat. 7 W. 3. c. 32. been 
ſtrictly obſerved and purſued: Freeholders Books are for the moſt 
part defective, and this Fault has lain at the Door of the Juſtices 
of the Peace. : 

A ſtrict and ſevere Penalty ought to be inflicted where a ſuffi- 
cient Number of the original Panel do not appear; “ and it is a 
« great Pity but that the Laws, which indulge a Tales de Circum- 
« ftantibus, were taken away. By ſome ſuch Methods, there would 
© be no Occaſion to change the Venue, Trials in other Counties 
© would be wholly unneceſſary; and Trials at Bar, before the 
Judges in Meſiminſter-Hall, would not be ſo common.” 

„ 'There are other Defects in the Laws, as they are at preſent 
c practiſed; ſuch are the Chicanery, Dilatorineſs and exceſſive 
Charge which attend our Courts of Law; particularly, where the 
Proceedings are carried on in Chancery: And one great Grievance 
of this Court is, that when the Parties have gone through with 
„Bill, Anſwer and Commiſſion, and they are at laſt come to an 
„Hearing; the whole Proceedings are faid afide, and a Fact is 
« ftarted, upon which an Iſſue at Law is directed to be tried by a 
& Jury, notwithſtanding that the whole Hiſtory of the Cauſe pro 


juris proferatur lectio vana, ſeptem vendibiles introitus præparant, dilationum 
examina longiſſima contexentes. Et cùm nudatis litigatoribus dies ceſſerint, & 
menſes, & anni, tandem obtrita vetuſtate controverſia intromiſsà, ipſa capitu 
iplendoris ingreſſa alia ſecum advocatorum ſimulacra inducunt. Cümque intza 
cancellorum venerint ſæpta, & agi cœperint alicujus fortuna vel ſalus, atque la- 
borari debeat ut ab inſonte gladius, vel calamitoſa detrimenta pellantur, corra— 
gatis hincinde frontibus, brachiiſque hiſtrionico geſtu formatis, ut conciunarta 
Gracchi fiſtula poſt occipitium detit, conſiſtitur altrinſecus diu, tandẽmque ex 
præmeditato conludio, per cum qui cſt in verba fidentior, ſuave quoddam prin- 


cipium dicendi exeritur, Cluentianæ vel pro Cteſiphonte orationum æmula orna- 


menta promittens: & in cam concluſionem cunCtis finem cupientibus definit, ut 


17 — 


nondum fe patroni poſt ſpeciem litis triennium editam cauſentur inſtruftos : pa- 


tioque er temporis impetrato, quaſi cum Antæo vetere colluctati, perſeve- 
ranter flagitant pulveris periculoſi mercedes. (i) -A. egulcius cautus, acutus frets 
actionum, cantor formularum, auceps ſyllabarum (2. —Aucupia verborum, lilera- 
rum tendiculæ (3. | 


2 


(1) Am. Marcellin. L. 30. c. 4. (2) Cic. de Oratore, L. 1. c. 65. 
(3) Cic. pro Ceciuni. V. Tac. An. L. 21. c. 5, 7 L. 13. c. 42. Pitiſc. ad 


cc and 


n 


* * e 
* 4 
eee 1 aaa 
** * lr D OE ach 
4 


9 
4 
: 
Wo * 
* 
7 
4 
> 
4 
Z 

4 
5 
* 


0 5" 


The - PÞ REEFE-A:CE xi 


ce and con. is before the Court in ſcriptis.“ The Titles of Purchaſes 
are precarious for want of a (x) Publick Regiſtry, which would pre- 
vent private Sales, and bring to light unknown Settlements and 
Mortgages. The Laws too in their Execution are very deficient, 
and there are many Practiſers, who are remarkable for nothing ſo 
much, as for their evaſive Practice and helping out at a dead Lift. 
As great a Grievance as any is, that the Fees of all the Courts of Ju- 
tice, from the inferior Juriſdictions upwards, are arbitrary, and will 
continue ſo to be till a more extenſive Law be provided to reftrain 
the Sale of all Offices, which concern the Adminiſtration of Juſtice, 
or the Execution of the Laws; whether ſuch Places be enjoyed by 
Grant or Leaſe from the Crown, a Corporation, or common Per- 
ſon, they ought to be bought in, and refolved into the ſupreme 
legiſlative Power, by which means the Perſons, in Poſſeſſion of ſuch 
Ofners, would be more dependant, and more abſolutely determined 
to do Juſtice to the Subject, and there could be no ſmiſter Views 
for Oppreſſion, where the Penalties and Forfeitures would be un- 
der a more proper Direction, and not for the Benefit of any Miniſ- 
terial Officer. If it be aſked how this can be effected, the Anſwer 
is eaſy, viz. in the Way of Parliament, they being very good at con- 
triving ſuch Matters, and making them practicable, as well as at 
performing all other Matters which concern the Intereſt and Great- 
nels of the Kingdom (y). Unleſs this be done, the late Proſecution 
of a noble Earl will be one Inſtance, amongſt a few, and make his 
Caſe the more particular and ſevere, neither can it have the Effect 
propoſed. V. Efjay for Regulation of the Law, 8vo 1727. F. 10. 
21 (z). 


(x) Mr. Aſſill's Eſſay on a Regiſtry for Titles of Lands, 12 Lond. 1701. 
State Tracts II. p. 693. Whitlock Mem. 424. 6. 

(y) —— ere gravi mercati publicas poteſtates, ut creditores moleſti opes cujuſ- 
quemodi fortune rimantes, alienis gremiis excutiunt prædas. Ad ultimum id 
habet cauſidicina cum cæteris metuendum & grave, quod hoc ingenitum eſt pæne 
litigantibus cunctis, ut cum jurgia mille caſibus cadant, accidentia ſecus in poteſ- 
tate eſſe exiſtiment patronorum: & omnem certaminum exitum ĩiſdem ſoleant ad- 
ſignare, & non vitiis rerum, aut iniquitati aliquoties diſceptantium, fed ſolis de- 
fenſantibus iraſcantur (1) Hæ magiſtratuum rapinæ non aliter prohiberi poſſunt, 
* quam providendo ne magiſtratus venales ſint. Quid enim aliud ab eo, qui 
« magiſtratum pretio emit, expectes, quam ut vendat quod (2) emit? N emeris 
wendere, gentium jus eft (3). Idcirco Alexander Severus honores juris gladit 
© numquam vendi paſſus ett, dicens, Necefe eſt ut qui emit, & wendat. Erubefea 
te prnire bominem, qui emit & wvendidit, Adde Novellam 8. Juſtiniani. 

(z) Memoirs Literature, May 1727. p. 389. V. Plato Red. p. 131. Athirs 
D. P. p. 25. Lord Bacon's Adv. Watt's Interp. 446, 7, [s Ef. VI.] v. Lord 
Maccl. Trial, p. 24. 2 R. II. c. 2. 5 & 6 Ed. VI. c. XVI. Lord Macct. &c. 
144 4. 256 & ſeq. ib. Mr. Serjeant Pengelly's Speech 255 & ſeq. V. Percival 
Hrunſtell's Cale, temp. E. 2. about buying and ſelling Offices, Fees of the 
Courts, &c. 


(1) Am. Marcellin. L. 30. c. 4. Cic. L. 2. in Verrem 55, Sal vian. in lib. 4. 
de Gubernat. Dei. Z /m. L. 4. pe 755. 
(2) Huneſ. in Orat. de Regno, ſub ſinem. (3) Senec. in lib. 1. de Benefic. 
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There have, in the Courſe of our Hiſtories, been ſeveral Regula- 
tions made, and Proceedings had with reſpect to the Amendment 
of the Laws, and the due Adminiſtration of Juſtice within this 
Kingdom. Occaſions have happened which have required the imme- 
diate Attention and Care of our Kings. The Behaviour of King 
(a) Alfred is well known ; King Edgar in his Progreſſes uſed to take 
Account of his Great Men and Judges; Edw. F whom the Lord 
Chief Juſtice {b) Hale calls our Engliſh Juſtinian, made it his firſt 
Care to reform the Abuſes, which had been introduced in the Ad- 
miniſtration of Juſtice. Our (c) Kings have often ſat in the Court 
of King's Bench. The Proceedings in the ſucceſſive Reigns of 
Ed. III. and (d) Rich. II. are very memorable. Ed. IV. is ſaid to have 
fat in Perſon. Some Regulations and Attempts of a later Date I 
ſhall obſerve, as near as I can, in order of Time, as they hap- 
ened. 

I find in the Life of Sir Henry Spelman, that he was appointed 
one of the Commiſſioners to inquire into the Oppreſſion of exacted 
Fees, in all the Courts and Offices of England, as well Eccleſiaſtical 
as Civil; which a late (e) Author calls a noble Examination and full 
of Juſtice, To this Buſineſs he gave his conſtant Attendance for 
many Years, with great Integrity and Application, and the Govern— 
ment was ſo ſenſible of his good Services, that the Council procured 
his Majeſty's Writ of Privy Seal for 300 /. to be preſented to him, xt 
as a full Recompence (for ſo they declared,) but only as an occa- 
final Remembrance, till they ſhould have an Opportunity of doing 
ſomething for him, that might be a more ſuitable Conſideration 
for his Diligence in that and other publick Affairs. V. Ihitleck's 
Journal, &c. 270. 

Sir (f) Francis Bacen made a Propoſal to his Majeſty touching the 
Compiling and Amendment of the Laws of England; and an Of- 
fer was made by the ſame Great Man of a Digeſt to be made of 
the ſaid Laws. The Lord Chief Juſtice Hale, in his excellent Pre- 
face to Roll's Abridgment, ſays, *© Conſidering to how great a Bulk 
the Volumes and Books of the Common Law have in Proceſs of 
Time ariſen; how many printed Reſolutions of the ſame Caſes or 
Points; how many diſagreeing Reports there are touching the ſame 
Matter; how many ſeeming contradictory Opinions that would be 
explained or ſettled ; how many Titles are diffuſed : It were to be 
wiſhed that ſome complete Corpus Juris communis were extracted 
out of the many Books of our Engliſb Laws for the publick Ute, 
and for the contracting of the Laws into a narrower Compaſs and 
Method at leaſt for ordinary Study. V. Burnet Ref, II. p. 47, 90. 


K. E. 6. Journ. p. 19. Rem. p. 73. 


The Iudependants in their Petition to the Parliament, September 
11, 1648. ſeem to expreſs themſelves very rationally, when in the 
gth Article they inſiſt upon it, That the Proceedings in Law be 


(a) Fort. de Laud. c. 51. N. n. (b) Pref. Rolls Abr. 
(c) Fort. de Laud. c. 8. N. 3. (4) Tyrell III. p. 919. 932. 
(e) Hacket's Life of Bp. Williams, P. II. p. 93. 
(/) Life before his Works lately publiſhed, p. 180. 
2 & abbrevis 


ce abbreviated, mitigated and made certain, the Charge thereof in 
« all Particulars (a) * 

A. D. 1651. The Parliament named a Committee to conſider 
what Inconveniencies there are in the Law, how the Miſchiefs which 
grow from Delays, the Chargeableneſs and Irregularities in the 
Proceedings in the Law may de prevented. This Committee met 
ſeveral Times, and deſired the Judges in the ſeveral Courts to re- 
turn to them a Liſt of the Officers in their Courts, and what Fees 
they receive, and what Work they do for them. A Project of 
excellent Uſe, and fit for the Wiſdom of the Nation to bring. 


« to Perfection ().“ 17 
A. D. 1652. The Committee of Law preſented to the Parlia- 


ment Draughts of As; 
For taking away Fines upon Bills, Declarations and original Writs. + 
Againſt cuſtomary Oaths of Fealty and Homage ts Lords of Manors, . 
For takins away Common Recoveries, and the unneceſſary Charge 
of Fines, and to paſs and charge Lands intailed as Lands in Fee. 
Simple, bye 
For aſcertaining arbitrary Fines upon Deſcent, and Alienation of 
Cepybelds of Inheritance. '* 
For the more ſpeedy Recovery of Rents, 
Touching Pleaders and their Fees. | 
For the more ſpeedy Regulating and eaſy Diſcovery of Debts and Da- 
mages not exceeding 4 1. and under. 
The very Titles of theſe Acts ſhew how worthy they were of 
the Wiſdom of the Nation; and it is aſtoniſhing that the 1 Art, 
which obſtructed the Reform of the Practice of the Law almoſt 
fourſcore Years ago, ſhould have ſtill ſucceeded in the like Obſtruce- 
tion from that Time to this. It does by no\Means do Honour to 
the Profeſſion, which is charged with it. The Reformation of the 
Law went on but flowly in Parliament, ſays Zudlow, it being 
© the Intereſt of Lawyers to preſerve the Lives, Liberties and Ef- 
tates of the whole Nation in their Hands: So that upon the De- 
© bate of regiſtering Deeds in each County, for want of which, 
* within a certam Time fixed after the Sale, ſuch Sales ſhould be void; 
and being ſo regiſtered, that Land ſhould not be ſubje to any Incum- 
* brance;”” this Word Incumbrance was ſo managed by the Law- . 
yers, that it took up three Months Time before it could be aſcer- 
tained by the Committee of Parliament (i). 
Under the Commonwealth of England, before the Protectorate, 
an Eye and Regard was had to the Regulation of the Law: In the 
Parliament, of which Mr. Rous was Speaker, they made Commit- 
tees to conſider Matters touching the Law, and touching Priſoners | 
and Priſons (4). | 
On the 5th June 1659. the Parliament had in Debate the Regu- 
lation of the Law, and ordered a Bill te reform Abuſes in Cleres, 
Altorneys, Soliciters and Lawyers. They alſo referred it to the Coun 


F- 


(s) Rapin XII.528, 9. (hb) Oldmixon, p. 402. 
(4) Ib. [409, 10. (#) Oldm;xon, p. [415.1 
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cil to take Care thut the Penple be not wronged by Bailiffs and Furics : 


?'T was worthy: the Wiſdom of the Nation to redre(s ſuch enor- 
mous Grievances. It is worth obſerving who have been the Occa- 
ſion of the Stop that has been put to ſuch generous Deſigns, and 
they are found to be Perſons, who make their Market of ſuch 
 Wrongs and Abuſes. It is by no Means worthy the Wiſdom of 


the Nation to be impoſed upon by them (J. 
The Lawyers were alarmed at the Bill for regulating their Prac- 


tice, which, as it is now, is ſtill more a Grievance than it was then. 


Fe two Parties, viz, The Lawyers and the Clergy of that Time and 
Stamp, being equally concerned to perpetuate the Abuſes praftiſed 
amongſt them, became equally ſenſible of their common — 32 
and in order to prevent it, hitloct and St. John for the Law- 
yers, Dr. Owen and Mr. Me for the Clergy, had at this Time 
frequent Meetings at the Savoy, and entered into a private Treaty 
with the principal Perſons of the //allingford- Houſe Party, offer- 
ing to raiſe 100,000 Pounds for the Uſe of the Army, upon 
** Aſfurance of being protected by them in the full Enjoyment of 
their reſpective Advantages and Profits ; whereby we were left 
deſtitute of Hope to ſee any other Reformation of the Clergy, than 
what they themſelves would conſent to, nor any other Regula- 
tion of the Law, than what the Chief Juſtice and the Commiſ- 
<< ſioner of the Seal would permit (n).“ | 
Previous to theſe Proceedings (viz. 4. D. 1650.) which are above 
particularly ſet down and what occaſtoned great Debates in the 
Houſe, was the Project of altering the Forms of the Law, and 
making all Writs and Proceedings to run only in the Englifh 
Tongue. This was the Subject of ſeveral Petitions from the Sol- 


cc 


diers and the Country Farmers, who indeed had reaſon to think 


themſelves impoſed upon by Languages which they did not under- 
ftand. Hence it was at laſt enacted, Nev. 22. that all Report Books 
of the Reſolutions of Judges, and other Books of the Law of Eng- 
land, ſhall be tranſlated into the Englih Tongue, and all Writs, 
Proceſs and Returns thereof, Pleadings, Rules, Orders, Indictments, 
Inquiſitions, Certificates, Patents, and all Acts, Deeds and Proceed- 
ings whatſoever ſhall be only in the Exgliſb Tongue, in the ordinary 
uſual Hand, and not in the Court-Hand (u). 

About the Year 1666. the Lord Chief Juſtice Kelyng was queſ- 


. - tioned in Parliament for over-awing and putting a Reſtraint upon 
- Juries; and the Houſe came to ſeveral Reſolutions upon his Caſe, 
and ordered him to be proſecuted; but by reaſon of the Houſe's be- 


ing prorogued, and he himſelf not long after Dying in Diſcon- 
tent, we do not find there were any further Proceedings made 
therein (0. 3 | 

In Caſe of Pen and Mead, at the Seſſions for London, Sept. 


| 1670. the Jury was treated more like a Pack of Felons than a Jury 


( Oldhiixon, p. 437. b. (m) Ib. 447. b. 484. 4. V. Whitlock's Mem. 
of Eng. Affairs, from C. x. to the Reſtoration, p. 4.39. b« 459+ 4 460. 6. 461. 5. 
194. b. 569. b. 414. b. & ſeq. 53 5. b. 543. b. 549. . (1) Kennett, Ul, 197. 
(o) Triumphs of Juſtice, Fo, Land. 1681. p. 29, 35. p 
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of honeſt Men. No Jury for many Ages received ſo many In- 
ſtances of Diſpleaſure and Affront, becauſe they preferred not the 
Humour of the Court before the Quiet of their own Conſciences 
even to be eſteemed as perjured, though they had really been fo, had 
they not done what they did. After two Days and two Nights 
Reſtraint for a Verdict, * were in the End fined and impriſoned 
for giving it. See this Cale reported under the Name of Buſpall's 
Cale in Paughan's Reports (p). 

1680. Nov. 13. Several Perſons were examined at the Bar of the 

Houſe of Commons about the Diſmiſſing of a Grand Jury in Mid- 
dleſex, and after a Debate, the Houſe came to theſe Votes, I That 
the Diſcharging of a Grand Jury by any Judge, before the End of 
a Term, Aſiizes or Sefſtons, while Matters are under their Conſide- 
ration, and not preſented, is arbitrary, illegal, deſtructive to Public 
Juſtice, a manifeſt Violation of his Oath, and is a means ta ſubvert 
the fundamental Laws of this Kingdom. II. That a Committee be 
appointed to examine the Proceedings of the Judges in He/tminfter- 
Hall, and report the fame with their Opinion therein, to this 
Houle (40. 
About this Time, viz. Jan. 5. Articles of Impeachment were 
brought in againſt Sir Milliam Scroggs, Chict Juſtice of the King's 
Benth: and it being the Senſe of the Houle, that the late Order 
made in the King's Bench, their Warrants for ſeizing of Books, and 
their diſmiſſing of Grand Juries, doth tend to the Subverſion of the 
Government, and hath been, and ever ought to be, in Judges, ad- 
judged Treaſon ; It was Relolved, That the ſaid Sir William SCroggs 
be impeached upon the ſaid Articl:s ; and that the ſaid Articles be in- 
gralſed, and carried up t the Lords by my Lord Cavendiſh (r). 

In the Act, Declaring the Rights and Liberties of the Subjeft, &c. 
amongſt other Things complained of, are wrong Proſecutions, 
Juries made up of partial, corrupt and unqualified Perfo1s, exceſ- 
tive Bail, Fines and Punithments, and Grants of Fines (). 

The Prince being convinced that an Acquaintance with the Laws 
was a neceſſary Qualification, as the Guide and Rule of his Go- 
vernment, the Chanceilor, in the eighth Chapter, takes off a main 
Objection, by ſaying, that a genera! Knowledge was ſufficient in 
the Caſe; that there was no Occaſion for ſevere Study, or great Ex- 
pence of Time, and that knotty Points were to be left to his 
Jadges and Council learned in the Law. What Helps and Mate- 
rials were then in Uſe and Reputation, at this Time of Day, we 
can't ſo preciſely know; but later, and the preſent Times, have 
attorded many uſeful and valuable Books for the Purpoſe. 


( ) See the PS. to the People's Liberties aſſerted in the Trial of Pen and Mead. 
Tue Engli/hman's Right, pr. for R. Janewaz, 1630. The Grand Jurymau's 
Oath, Sc. explained. Sold by 2 1 Curtis, Luagate-Hill. Triumphs of juſ- 


tice, p. 30. (2) Kennett, III. 377. (7) Kennett, III. 365, 379. 
Burne!'s Hiſt. 443, 45%. Eachard, III. 562, 573, 694, 604, 5628. Wacd's Atb. 
II. 748. Rabin, XIV. 279. (s) Stat. 1 V. & M. SH. 2. c. 2. Keb. p. 


1554. Kennett, III. 54.3. See the Cale of UR Under-Sheriff of Middleſex, We. 
11 K. 2, Tyrretl, III. 932. | 
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Glanuil, Bratton, Fleta, Hengbam, the Mirror, Britton, c. 
were frequent in MS. all of them. They are Books profitable to 
read, though what they give for Law, is now antiquated, and they 
are ſo far of Authority, as they ſhew what antiently was the Com- 
mon Law. Bp. Nicholſon (t) gives Bracton the Teſtimony of a truly 
Venerable Code of our ancient Common Law : He treats of the 
ſeveral legal Ways of procuring of Properties, and then proceeds to 
thoſe of the juſt maintaining, or recovering of them. The Meth 
is natural, and very conformable to that of the Great Emperor 
ee, whoſe Matter is alſo very frequently adhered to, and 

is Laws quoted (ſometimes, in 22 verbis) as familiarly, as 
45 they ys part of the known Common Law of this King- 

m (u). f 

Fleta (x) is a methodical and learned Treatiſe: The firſt Part is 
taken up with the Pleas of the Crown; in the next Place the 
learned Author gives a moſt full and curious Account of all the Of- 
ficers of the King's Houſhold, with many other Particulars, which 
exceedingly illuſtrate the Story of thoſe Times; and in the remain» 
ing Part of the Book he ſhews the then Practice of our Courts of 
Judicature, the Forms of Writs, Explication of Law-Terms, &c. 
He ſometimes tranſcribes the very Words of Bra#tom. 

Other Books are, the Old Tenures, Littleton's Tenures, the Lord 
Cotes Comment upon him, and Mr. Serjeant Hawtkins's Abridge- 
ment; Doctor and Student (y) written by Chr. Saintgerman, a Bar- 
riſter of the Inner Temple; J. Perkins's French Treatiſe. 

The Lord Bacon wrote ſeveral Treatiſes upon the Law, wherein, 
though ſome great Maſters of the Law did out-go him in Bulk, 
and Particularities of Caſes; yet, in the Science of the Grounds 
and Myſteries of the Law, he was exceeded by none. Amongſt 
others, he writ Elements of the Common Laws of England, contain- 
ing, 1. A Collection of ſome principal Rules and Maxims of the 
Common Law, with their Latitude and Extent. 2. The Uſe of the 
Common Law for the Preſervation of our Perſons, Goods and good 
Names, according to the Laws and Cuſtoms of this Land, (z) and 
other ſmall Treatiſes. 

About this Time Dr. Zeuch * began to ſignalize himſelf, A. D. 
1619. he was admitted a Doctor of the Civil Law at Oxford. For 
his Knowledge and Practice therein he was the Chief Perſon of his 
Time. He is called by Mr. Wood (a) the Living Panded of the 
Law. His Works are much eſteemed, and The (C) Elementa Fu- 
ris-prudentie is what I would recommend in the preſent Cafe. Ano- 
ther remarkable Book (c) written by him is, Salutis Dna/?ronis de 
Legati delinguentis Tudice competent! (d), written on the Caſe of Don (+) 


(b) HI. 139. (42) Spelm. Relig. 99. (x) Kennett, III. 142. 
00 Ib. 173. (=) Coll. to Lord Bacon's Life, p. 8, 96, 180. 
Fach. III. 41. Wood's Inft. Imp. L. Pref. XV. (a) Atbenæ, II. 256. 
Wood's Inſt. Com. L. 341. Inft. Imp. L. 71, 259. (5) 8 Oxon. 1629, 
1036. L. B. 1652 167 Ami. 1681. 129. V. Nicholſon, III. 87, 126, 193. 
(c) Oxon. 1657. $*, (4) Wond's Ath, ubi ſup, + Wihutlack's 


Mem, Eng. Affairs 559. 4. b. 575. b. 577+ b. 


Pantaleon 
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Pantaleon Sa, (e) Brother to the Portugueſe Ambaſſador, who 
had killed a Gentleman of Lincelu's Inn : The Difficulty was, whe- 
ther he might be tried for his Life in the Engliſb Courts of Juſtice, 
and how? Zouch cleared. their Doubts, and Sa was tried by the 
Civil Law, and executed; Dr. Zouch himſelf being one of the 
Commiſſioners of Oyer and Terminer upon the Trial. He alſo 
writ Quæſtiones Juris Civilis. Edit. 3. 12* Lond. 1682. p. 511. 

The next I thall mention, is Dr. Cowell, who writ In/titutions 
according to the Order of thoſe of the Empire; this Book is writ- 
ten in an excellent Method and elegant Latin, and very well ſerves 
to deliver us from the Reproach of Foreigners (/, as if the Com 
mon Law of England were not to be treated of in any but a bar- 
barous Language. The Doctor was well ſkilled both in the Civil 
Law his Profeſſion, as alſo in the Common Law: He was as well 
able to practiſe in NMeſiminſter- Hall as Doctors Commons, Of this 
he hath left two Chief Monuments to Poſterity, this Book and his 
Interpreter. He had the Misfortune to fall under the Diſpleaſure 
of the Government, and his Book the Interpreter was called in and 
condemned ; for Particulars, I ſhall beg Leave to refer to the Books 
in the Notes (g). The [n/titutions deſerve a new Edition. The 
References in E. Caſes (where an Editor can never be too exact) 
being very precarious and uncertain (+). 

A third I ſhall mention, and Contemporary with the two former, 
is Dr. Arthur Duck, a Native of the ſame County with Dr. Cowell, 
bred in Oxford, a Fellow of All Souls College, where he proceeded 
a Doctor of Civil Law: He was made Chancellor of Nells, and 
afterwards of London, and Maſter of the Requeſts; in which Offices 
he behaved with great Integrity, Prudence and Diſcretion. In 
Sept. 1648. he and Dr. Ryves were ſent for to Newport in the Iſle 
of Wight by his Majeſty, to be aſſiſting to him in his Treaty with 
the Commiſſioners ſent from the Parliament: That Treaty taking 
no Effect, he retired to his Habitation at Chiſwicknear London; where 
ſoon after that his Maſter was beheaded, he ended his Life. He 
was an excellent Civilian, and well verſed in Hiſtories, Eccleſiaſti- 
cal and Civil. He was one of moſt ſmooth Language, but rough 
Speech. Had there not been a maſculine Strength in his Matter, it 
had been marred with the Diſadvantage of his Utterance. He writ 
De Uſu & Athoritate Juris Givilis Romanorum, per Dominia Prin- 
cipum Chriſtianorum, Lib 2. In this Book Dr. Gerard Lang- 
baine's Labours were ſo much, that he deſcrved the Name of Ce- 


Author. Pr. Lend. 1653, 1679. 8vo Ley. 1654. Lig, 1688. 


(e) Clar. III. 484 Each. II. 562. Kennett, III. 209. Rapin XIII. 20. 
Olumixon [ 421, 423, 4. ] 

(f) Atk. of Parliaments 18, 19. Sir H. Spelm. Liſe, Fo. 1 6. Philips Studi 
Legalis Ratio 107. 

(g) Fuller's W. Tit. De van. Waind's Ath. I. f. 160. Kennett, II. 681. 5. 
Nicholſon, III. 177. Spelm. Gl. voce, Tura. Coke's Dectect. I. 63. A. Bp. 
Laud's Hiſt. 235. State Triali I. 388. Rapin IX. 315. Selm. Relig. 99. Oid- 
mxon 18. a. V. Nicholfan MH. L. III. 276. 
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12mo, V. Fuer W. 267, 3. Words Athene, II. 125, b. Colliers 
Supplement. Zach, II. 679. Mil. Journ. 239. a. 330. 

dir atihew Hale's Hiſtory of the Law is a Book in great Eſ- 
tcem. It is very flovenly printed, the Errors of the Preis being 
numerous and groſs. | 

Mocd's Inſtitutes of the Imperial and Commen Law are in every 
Body's Hanes; a Recommendation very full and ſatisfactory. 

dir Robert Athins delerves a Place.in this Collection, who writ 
a learned Treatiſe, under the Title of © An Enquiry into the Power 
of diſpenſing with Pea! Statutes, with ſome Animadverſions upon 
a Book of Sir Edward Herbert's, Lord Chief Juſtice of the Com- 
« mon Pleas, wherein Sir Edward vindicates the Judgment given 
& in Sir Edward Hule's (i) Caſe.” He writ alſo Of the Power, 
* Juriſdiction and Privilege of Parliament; and the Antignity of the 
*« Houſe of Commons aſſerted; occaſioned by an Information in the 
& King's Bench by the Attorney General againſt the Speaker of 
the ouſe of Commons, Lond. 1689. (4) with which is printed, A 
« Difcourle concerning the Eceleſiaſtical Furiſdiction in the Realm 
of England, occaſioned by the late commiſſion in Eccleſiaſtical 
„ Caul.s ().“ The ſame learned Perſon penned a Defence of the 
Lord Ris Innocency, to which an Anſwer was put out, under 
the Titic of the Magiſtracy and Government of England vindi- 

ated, being a Defence of the Proceedings againſt the ſaid Lord: 

ſuppoſed to be done by Sir Bart. Shower. This is writ in the truc 
Spirit of Party and Paſſion, and with little Decency. Sir Robert 
replied in a ſurther Defence of the faid Lord (m). 

Dr. Hickes's (u) Epiſtolary Diſſertation to Sir Bart. Shower ought 
to be recommended to the Peruſal of all Gentlemen and Lawyers, 
Antiquaries and Hiſtorians ; in that there is to be found in it a great 


Deal of good Learning on the Antiquities of the Laws of England, 


wiote on Purpoſe for the Honour of our Laws, and for the Ute of 
the Profciiors thereof; and it is great Pity, but that this I reatife 


Was printed ſeparately, the Tyhe/aurnus, of which it is a Part, being 


very ſcarce. Proper Hooks to be read with it, are Mr. Croke's Ar- 
gumentum Antinvrmanicum (e), Mr. Petyt's Rights (p) of the 
Commons, the Hiſtorical Et flay on the Legiſlative Power of Eng- 


bind, by Mr. St. Amand (q), and Sadler's (r) Rights of the 


Kingdom. | 7 

| Atr. Tyrrell (s), a very honeſt and learned Gentleman, ought. to 
be mentioned with Honour, as he was undoubtedly a fincere Lover 
of Truth and Liberty. He has in his Writings given us the true 
Frinciples of Gevernment and Property; end, in particular, a very 
rational probable Account of the Eng/if Conſtitution. What he 
has writ on the Subject are, Patriarca non Meonarcha, in Anſwer to 


(i) Fo. Land. 1689. p. 58. V. Micbelſin, III. 63. (“)) p. 74. Fo. 
(1) Vord's A1. II. t. 155, 173. e 


() Sta e Trials, III. 174, 193, 192, 1065, 10.8. (#) Maddox H. 


Exch. p. 54. Fort. of Mon. Pref, 80, 1. () do Lond, 1682. ) Svo 
Ib. 1620. (g) $vo Ib. 1723. (7) 4tv Lond, 1082. p. 319. ; 
( Wood's Ati, II. 972. 

Sir 
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Fr Nobert Filmer, Bibliotheca Politica, in thirteen Dialoguzs, lately 
reprinted in Folio, and the General Hiſtory of England to the Reign 
of Richard II incluſive : His Pre faces and Introductions to his Hiſ- 
tory are laboured, and very curious. 

{ take it for granted, that moſt Gentlemen are in Poſſe ſſion of 
the noble Edition of Mr. Sclden's Works, publiſhed by Dr. JPilkins; 
to whoſe inzenious Labours we are likewiſe indebted for a new 
Edition of the Engliſh Save Laws, much more complete than the 
former Editions of Mr. Lambard and Mr. Hehe. It were to be 
wiſhed the Doctor would go on and give the World new Editions 
of ſome of our old Znglifh Hiſtorians, ſuch as Gul. Nubrigenſis (t), 
Matthew Weftminfter (u], Florence of I orceſter (x), &c. 

Spelman's Eng, Works and Remains are very neceſſary for our 
Antiquaries, 

If the Oxford Editor was a Man of a more Publick Spirit, he 
might gratify the Ropublick of Letters much more eft-Ctualiy in 
this Way, than by ſtinting us with fo few Copies of thoſe Hiſto- 
rians and Antiquaries he has publiſhed. 

Monf. de Rapin Thoyras's Hiſtory of England ought nat to pats 


ſub. ſiltntia += his is, perhaps, ene of the beft entire Hi/t;rics we 


have of our Affairs. The Author was certainly a Man of Learn- 
ing and induſtry; Honeſty and Candour are very viſible througnout 
the Whole, The Preface and Introduction to his firtt Volume, the 
Niſlertation on the Government, Laws, Manners, Cuſtoms and Lan- 
guage of the Anglo- Savons (y), and that on the Origin of the Go- 
yernment of Euglaud, and on the Riſe, Cc. and Characters of the 
two Parties of the Hhigs and Tories (=), are very exact and curious. 
His other Diſſertations are well penned, but of a particular Nature, 
and at preſent fomewhat foreign ta us a). 

Memorials of En2/:h Affairs from the beginning of Car I. to the 
Reſtoration, containing the Publick Tranſactions Civil and Military, 
with the private Contultations, Sc. of the Cabinet; with a Preface 
by Mr. Rymer. The Author appears throughout a Man of Learn- 
ing and great Capacity, and no lefs remarkable Probity and Merit, 
and of the utmoſt Conſequence in Publick Affairs with reſpect to 
his Judgment and Intelligence. Some remarkable Parts of this Hu- 
torical Account are (5), (1.) A Conference againſt Cramwve!!, repre- 

ented under the Notion and Character of an Incendiary (e) (2.) 
Two remarkable Speeches on Excommunication and excluding from 
the Sacrament, by Mr. Scllen and Mr. /Ykitlect; a (4) Letter of 
the Lord of Drum upon the ſame Subject of Fxcommunication. 
{3.) Two Speeches of Ar. Z/%:t/:c# to the Lord Chief Baron 1 
upon his being ſworn in and ſeated, and to Mr. Serjeant Pule/7;; 
and Mr. Serjeant Marberten, when they were ſworn Judges of the 


(t) Nichal/on I. 157. (4) Th. 129. (x) Ib. 149. Tyrrel,, I. 
Pref. xiv. O) Rapimn, II. 135. () Kain, XIV. 391. 
(4) lb. IV. 243, 368.— V. 43. v. Acta Rærig, I. 210, 227. (b) Ruſtæau. 
VI. 3. Whitl. M. p. 171. () RA. VI. 203. (4) Whit, M. 
P. 10, 60, 
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Common Pleas (e)). (4.) Speech of the fame upon his being ap- 
pointed one of the Lords Commiſſioners of the Seals 425 (50A 
Speech of 7/hztloc#'s concerning the Law and the Lawyers (g). 
(6.) His Speech to Mr. Serjeant St. John and the reſt of the Gen- 
tlemen who had received Writs to be Serjeants at Law (9. (7.) De- 
bate between Lord Fairfax, Cromwell, c. about marching into 
Scotland, when his Lordſhip quitted, and O. Cromwell! was made the 
Lord General (i). (S.) A remarkable Conference between Crom- 
well, Whitlock, &c. upon the Defeat at J/orcefler, about ſettling the 
Government (&), another between Cromwell and Mhitloct upon the 
ſame Subject (/). (9.) Two Accounts of Jhithc's Negotiation 
in Sweden, curious Pieces (). The fame ingenious Perſon has 
alſo writ Memorials of Exgliſb Affairs from the Expedition of Brute 
to James I. incluſive, publiſhed by Mr. Penn, with a Preface by 
Dr. NMeliuocd, Fol. Lond. 1709. p. 310. It is a pretty ſuccinct Hiſ- 
tory, and his Obſervations are pertinent and juſt, He was Chair- 
man at the Conference at J/hitehall, April 1657. pub. 8yo Lond. 
1660. under the Title of Monarchy Aſſerted, p. 112 (n). Some 
of his MSS. ftill remaining are, x. A Treatiſe of the Power of 
Princes, eſpecially in Eccleſiaſtical Affairs. 2. Of the Power and 
Practice of Parliaments. 3. Of the Riſe and Perſecution for Re- 
ligion. 4. An Abridgment of the Martyrology from the 3 
of the World; containing many noble Obſervations to the Honour 
of Religion and that divine Race of Men, who, in the faireſt Cha- 
racter, writ its Defence with their own, and not with the Blood of 
others (o). In the State Trials (y) is a Speech of Hhitlacl's in 
Behalf of James Nayler, that from the Law of Nature, the Law 
of God, and the Law of the Land he ought not to be put to 
Death (4). Two Speeches of Mr. Mpitlocł's about the Militia, 
and concerning a War (7) : His Account of the Oxford Treaty (5) : 
His Speech on the Debate touching Propoſitions for Peace (f): A 
Speech about the State of the Kingdom: Accuſed by Lord 8au1!, 
and his Speech in his own V indication. Ryſow. VI. 177. V. Wood's 
Athene, II. Fol. Lond. 1721. 545. Rapin by Tindal, 8vo, XI. 16. 

Our Student ought likewiſe to be furniſhed with the Gloſſarics 


of Sir Henry Spelman and the noble Du Freſne. 


I ſhall conclude this Part of my Preface with two Paragraphs 
irom the great Mr. Lache (u). 

ben a young Gentleman has pretty well digeſted Tulhy's 
& Offces, and added to it Puffendorff de Officis Hominis & Cris, it 
may be tcaſonable to ſet him upon Gratis de Frere Belli & Pacis 
or, which perhaps is the better of the two, Puffendirff de Jure 
* natural; & Gentium; wherein he will be in{tructed in the natu- 
tal Rigtus of Men, and the Originals and Foundations of So- 


* 


(e) Wat. RI. p. 344, 392. (/) 352. (2) 44%, & 
tg. 450, & irq, (6) 347. (1) 445, 6. (5) 491, 

(4) £33. V. $29. 0. (Mm) $78, $23» (2) 546, (* V. Colker's 
Diet. ard Supplement, Tit. 7s. oc. (þ) 11. 291, % Ruft u. 
IV. sz, 734. (Fm. v. 261, (7) Ib. 386. (t) lb. VI. 4. 

(% Opp. III. 83. V. Remains, Evo Lan. 1728. Pp. 231. 24% ty] 
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ce ciety, and the Duties reſulting from thence, This general Part 
« ,f Civil Law and Hiſtory, are Studies which a Gentleman 
ce ſhould not barely touch at, but conſtantly dwell upon, and 
& never have done with. A virtuous and well-behaved youn 
« Man, that is well verſed in the general Part of the Civil Law 
% (which concerns not the Chicane of private Cafes, but the 
« Affairs and Intercourſe of civilized Nations in general, grounded 
< upon Principles of Reaſon,) underſtands Latin well, and can 
& write a good Hand, one may turn looſe into the World, with 
4 great Aſſurance, that he will find Imployment and Eſteem every 
„ where, 

& It would be ſtrange to ſuppoſe an Engl; Gentleman ſhould 
& be ignorant of the Law of his Country. This, whatever Sta- 
& tion he is in, is ſo requiſite, that from a Juſtice of the Peace to 
« 2 Miniſter of State, I know no Place he can well fill without it. 
« I do not mean the Chicane or wrangling and captious Part of 
c the Law; a Gentleman, whoſe Buſineſs is to ſeek the true Mea- 
« ſures of Right and Wrong, and not the Arts how to avoid do- 
ing the one, and ſecure himſelf in doing the other, ought to be 
« as far from ſuch a Study of the Law, as he is concerned dili- 
« gently to apply himſelf to that- wherein he may be ſerviceable to 
his Country, And to that Purpoſe, I think the right Way fora 
„Gentleman to ſtudy owr Law, which he does not deſign for his 
Calling, is to take a View of our Engliſh Conſtitution and Go- 
“ yernment, in the ancient Books of the Common Lato; and ſome 
* more modern Writers, who out of them have given an Account 
of this Government. And having got a true Idea of that, then 
5 to read our Hiſtory, and with it join in == King's Reign (x) 
© the Laws then made. This will give an Inſight into the Reaſon 
of our Statutes, and ſhew the true Ground upon which they 
came to be made, and what Weight they aught to have.“ 

At Chapter XVII. Nete 5. an Enquiry happens whether the three- 
fold Diviſion of the Englifþ Laws be imaginary, or not; and what 
is the genuine Import of the Word Laga. Bp. Nicholſon (y) con- 
tends, that Laga (in Compoſition with Dæna, Myncena, and Weyx- 
Sexena, in any of our Saxon Remains) ſignifies properly a Country, 
Diftri& or Province ; neither can it be otherwiſe rightly tranſlated. 
Before I give his Reaſons, I ſhall ſet down what I find of each of 
theſe Titles or Laws. 

The Reign of Offa is memorable upon ſeveral Accounts; amongſt 
others, a Body of Laws publiſhed under the Title of Mepceny- 
Leaga (z); that is, the Laws of the Mercians; fo called, not from 
MAartia, the Wife of Gwinteline, as R. Higden (a), F. IValling- 


(x) Mr. Tyrrell, in his Hiſtory of England, at proper Periods ; and, from the 
Conqueſt, at the End of each Reign, gives the Laws, and the Titles of all the 
Statutes, enacted by every King. 

(3) Eng. Hiſt, Lib. I. 113. Scotch Hiſt, Lib. Pref. xxix. d. e. premill. 

— (z) V. Mill. Hiſt. p. 3. Sadler 45. 


C 3 ford 


+. XV» 
(a) Ed. Gale 202. 
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ford (5), "6 Brompton (c), Geoffrey Monmouth (d), Aluredus Beter- 
„ and from them Sheringhain (J) and the Lord Coke (g) 


latenſis (e 
would have it; but from the MWercians, by whoſe Kings they were 
firſt enacted (). *t his ſerved as a Pattern to his tucceſſors, and 
the greateſt Part of them were inſerted in King Alfred's Laws, pub- 
Iiſhed towards the End of the then following Century (i]. 

Ina, King of the - Sarons, publiſhed a Body of Laws, enti- 
tled Wept->Saxon-Leaga, that is, Laws of the J/et-Saxons, which 
ſerved for a rough Draught to A!fred the Great, his Succeſſor {#). 
In the Laws of Hen I. (/) there's one entitled, Conſuetudo I- Sex. 
Wepe Szaxne Lage] Occiduorum Saxanum Lex, vel Jus cui pare- 
bant Occidui & Auſtrales Saxones, Cantianique, Ihe Law of the 
IV:/t-Saxons (n). | 

Canute, upon his Return out of Denmart, where Troubles had 
called and detained him, convened the Great Council, in order to 
have the Daniſh Laws inforced ; which, for ſome Time, had been 
obſerved in Part of the Kingdom, particularly in Northumberland, 
There were then in England three Sorts of Laws; namely, the 


IFft- Saxon, Mercian and Daniſh Laws. But theſe laſt had not the 


Sanction of Public Authority, till Canute, after his Return from 
Denmark, put them on the ſame Foot with the ancient Laws of 
England, (n). Denelage, the Law of the Danes, by which one 
third Part of England was governed before the Conqueſt (o). In 
LL. Edw. Confeſſ. Neoricorum ſcu Norwegienſiiim appellatur (p). 
Lex Danrum in Leg. Edw. c. 10. de R:imeſeat. Omnis qui habue- 
rit XXX denariatus vive pecunize (9) in domo ſua, de ſuo proprio 
(Anglorum Lege) dabit Denarium Sancti Petri: Et Lege Danorum 
Dimidiam Marcam: Danelaga, cap. 12, Sc. Denelaga in LL. 
Hen. I. cap. 6. Denelae in LL. Iillichmi Notbi vernaculis, cap. 3. 
appellatur (v). 

Sir Matthew Hale (s) takes Notice of theſe Laws under their 
threefold Diviſion: He calls them Provincal Laws, of ſeveral Na- 
tures, which obtained in ſeveral Paris of the Kingdom, and what 
Counties were governed by each Law; fo has Mr. Combden (i), 
Spelman (u), Ciel! (x), Selden (5), Du Freſne (2), Phillips (a) and 
Mr. Tyrrell (6b). 


What the B has ſaid upon this Article, I Hall give in his own 


Words: & I am not fatisiy'd with the Opinion of Camden, Lam- 


(%) Ed. Gale 538. (c) X. Script. e. 986. 
4) De Orig. Brit. L. 1. c. 20. V. Du Frque Lex Mariana. 
( Ann. p. 19. (f) p. 123, 6. (g) Pref. 3. Rep. 4. a. 


(h) Nicholjon, d. e. XVI. Tyrrell, I. B. 1. p. 12. 

(i) Kennett, I. 7. Tyrrell ut ſup. Spelm. Concil. 

(4) Rapin, I. 209. Selm. Lex Merciorum. Du Freſne Lex W:fl-Sexonnem. 
Brompt. ubi ſup. (O W. p. 268, 70. (n) Kennett, I. 46. N. b. 


(n) Rapin, II. 39. (6) Spelm. Lex Danorum. W. 207. 


(7) Ib. 198. N. N. B. The Ro. Cap. W. denoies Wilkins's Six, Laws. 

(r) Brompt. ubi ſup. Du Freſue Lex Danorum. Kennett, I. 94. N. g. 
(0) Hiſt. Law, p. 35, 6. 63, 86, 105. (t) Div. Brit. CLXVIII. (2) Gl. 
(x) Covell Int. Merchenlage. 9H. 997, . (z) Lex Dano um. 
(a) Pitt. Merchenlage. (% I. Introd. CXVII. : 


« bard, 
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bard, Spelman, (and generally all our Engliſb Antiquaries and Hiſ- 
e torians,) That there were in this Kingdom before the Conqueſt 
« three Codes or Digeſts of Laws; which from the ſeveral Coun- 
© trics wherein they firſt prevailed, were rightly named the Ve- 
« Saxm, Daniſh and Mercian Laws. This Conceit is derived down, 
e without due Examination, from the molt early Tranſlators of our 
{© Saxon Records; who took it for granted that, Laga (in Weyr— 
« &-xena Laa) was a Word of the ſame Signification with the Ner- 
% man Ley. Whercas Laga, or Lage, is properly a Country or Dit- 
6 trict; do it ought to have been tranſlated in the Laws of Ethel- 
© red(c) On Wyncenaland æpren Englalage., In regione Merciorum 
„ ſecundum Angliz Leges, rectius — gre he dirio Aug hrum — 
In thoſe of Canute (d), on Denalage, on Englalaze — in Dane- 
lage —in Englalaga — it thould be, intra ditienes Danicas & An- 
&« glicas (e)—ln thoſe of Edward Cont. (, Erat Lex Danorum, 
« Norfolk, &c. Pro Lex itidem, hic loc: D:4i9 ſive Provincia ſub- 
«© ſiituenda eſt.” 

In his Scotch Hiſtorical Library (g), he ſays, “ That this Ob- 
&« ſervation of his had the good Luc to be approved | by a very learned 
„ Perſon (Dr. Ges. Hickes) (hb), who (by the Content of all our 
* modern Antiquarics) underſtood the Saen Language the beſt of 
„% any Man of his Time: In Mr. Seider's (2) Edition of che Con- 
6 fefſor” s Laws the French Words Danelae, Merc chenelas, I, 95 lſexiae, 
ate rendered by Lex Danarum, Sc. This Tranflation, in many 
Places, appears forced and unnatural; e. g. in the French we 
read, Que en Danelae fruiſſe la pais (), rendered by Mr. Seder, 
Qui in Danorum lege violaverit pacem regis [Danelag a; ] whereas, 
if we will have it intelligible, it muſt be, i in provincia Dansa- 
« rum violaverit, &c. (1) LL. Ed. & Guthr. cap. 7. (% Denalaga 
&« ſignifies the ſame as Mid Deuum in other Chapters of ihofe Laws, 
& as in cap. 12. LL. Canute R. *tis On Wepe-Seaxon fo in the 14th 


it is on Denelaga, in the 13th On Myncean (z). The Word 
„Lag is frequently met with in the like Compoſition with the 
cc 


proper Names of Countries, in the old Ii, Danſe, and 
% Swediſh Writers; which, if Sir Henry Spelman had — 
he had never 'miſiaterpreted theſe Words as well as (/e 

„ Laws (o), Sc.“ 


he fame learned 1 has more to the Purpe ofe in his Epiſto- 


lary Diſſertation to Dr. /7/kins's Saxm Laws (, where he ob.erves, 


6. * * [ras was the firſt who gave Laws to the $urons, 


* wherein are many Things, which relate to the State of the /// g, 
C 4 * but 
(c) W. p. 102. (d) Ib. 136. () Scat, H. IJ. 
(/) Ib. XXXI. Eng. II. L. I. II3. W. 107. {) Pref. XXIX. 
(h) d, C, 97. 2. 0 t) Op oh . 1649. Eat p. 173. . 
(2) WF. 419%. Sci. H. „% LS 7 (/) lagueiy the Id. Ox. p. 58 
(m) W. 82. (40 W. 133. 


(o) V. Concil. Brit. I. 432. & Monaſt Ang I. I. 120. Hickes d. e. 87. a. Skin- 


ner & Onomaſt. W. 98. N. (9 W. 14. SaMmes $69, 


— Sexontbus Occidentalibus leges primo dedit Tugs, - In his pura ſunk que 
Wailors wm ſtatum reſpiciunt; ſed de Wyhpece-loga nullum proiſus Iota. Hs, 
| Polt 
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cc but there is not one Tittle of Wylipce-lagi. So Alfred, K ing of 
c the NMeſt-Sarons, extracted a Body of Laws out of thoſe of King 
Ina, Offa King of the Mercians, and Ethelbert King of Kent; 
ce which was confirmed by the unanimous Advice of his People; 
< and yet the Words Myncena-laza or Lantpana-laga are no where 
© found in them. The Biſhop ſtarts another Objection againſt this 
<« threefold Law from the Diſagreement between Higden, Geoffry 
Monmouth, &c, and Spelman, who ſays, that the Laws of the 
* Mercians were enacted by Offa their King, and not by. Marta 
« Wife of Guinteline. Another State of the Caſe is taken from 
„ Spelman, who is of Opinion that Gathrun, King of the Ea/t-An- 
ce oles and Northumbrians introduced the Daniſh Laws into thoſe 

Provinces; and that from the Times of King Eagar to Edw. 
< Confeſſ. (all which Time the Danes were in Poſſeſſion) the Eng- 
ih Laws were ſuſpended and filent. The Biſbap ſays, he does 
c“ not ſee any the leaſt Thing, in the Decrees of King Etbelred II. 
< but what correſponds with the Genius of the Engliſb, equally 
ce with the Laws of Ina and Alfred ; the ſame (g) Mulcts and Pu- 
% niſhments both to Danes and Engliſh, that you will ſcarce find 
< any of them different. Canutzs acknowledges himſelf King af 
all the Engliſb, and that his Intention was that his Engliſh Laws 
<< ſhould be eſtabliſhed more Anglorum, becauſe they chiefly reſpect 
© their Civil State, ſuch as Heregeat, Bocland, &c. He calls in 
< Queſtion the Laws of Edtu. Confeſſ. (falſely ſo called) confirmed 


a 
Lad 


poſt ſeſquiſeclum, recenſuit Aſfredus ipſorum Occidentalium Saxomum rex vert. 
magnus; qui palam legum ſuarum corpus omne ex dicti illius cognati Ine, ex 
Offa regis Mer ciorum, & ex Athelberti regis Cantiorum, legibus depromptum, & 
vnanimi ſuorum conſilio confirmatum: Neque hic tamen quicquam magis de 


Myncena- la a, quam de Canxpana - la qa Spelmannns leges ills 


Alerciorum, & quibus Alfred: partim ſunt conditæ, ab ipſo rege Offa primo lutas 
credit; & nulla protinus ex parte ab Martia Britanna : Legem Damcam in 
provincias 2 — & Nerthanhymbrorum introduxiſſe Guthrunum (illorum 
regem exiſtimat 


ques noſter; & a tempore Edgari regis uſque ad Edwardium 
Confeſſorein, dum penes Daros ſumma rerum habebatur, Leges Anglorum peniths 
'obmutuifie. Ego autem ne hilum meherculè in decretis Athelredi regis video, 
quod non æque Anglorum ſapit ingenium cum ns quæ ab Ina & Alfredo ſtatueban- 


tur; immò exdem omnino mulctæ ſunt & pœnæ peccantium Dacorum & Anglorum, 
quod alias vix offendes. Canutus equidem ealler Enlalander Lyning ſe 


proſitetur, Legeſque ſuas Anglicas more Anglorum ſtabilitas eſſe voluit; utpate 


Aatum horum civilem, quoad pe neqeaaa, Boc land, Fe. præcipuꝭ tangente. 


In errorem hunc primum omnium incidiſſe puto Auctorem Dialogi de Scaccaria; 


2272 & Auctort in juxta exiſtimo legum omnium ¶ Pſeudonymarum (1) bart regts 


2) Edovardi, quas Gulielmus Baſtardus pofiea confirmavit, ne dicam & Henrici 


primi plane poſthumarum — Hoc præcurſore, in eundem lapidem Lambardum ali- 


quotes pedem vides impegitle—Hzxc ſi animadvertifſet Cl. Spelmaumus, ſomnium 
illud de riplici ge prorſus repudiarat; neque £'{wald's Law (+) (Centuriatum 
in comitatu Vigor niæ bene notum) in numerum Legum Ecclefiafitcarum oicitantius 
admiſerat. As 

(q) V. Speed. L. VIII. c. 3. F. 6, 7. 


Win. 


— 


(1) Hickesd. e. 95. 6. (2) V. Lamb. Archion. p. 126. Whelee. p. 138. 
(3) Concil. Brit. I. 432. V. Monaſt, Aug“. I. 120. Adler d. e. p. ob. | 
. . F : ih *%s - „ by 
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« by N. I. (r) and ſays; they were forged and compiled by the 
40 * of 05 Dialogue e Rede publiſhed by Mr. 
« Mador) not to mention the Poſthumous Laws Hen. I. and that 
6& he was the firſt who led the Way in this Error about Wepo-Saxen- 
«© Jaxa, &c. He concludes, if Spe/man had yyell conſidered the 
« Things, he would have rejected this Pream de Triplici Lege, nei- 
ther would he fo inadvertently have admitted ©ſtvald's Law (an 
« Hundred well known in H/orcefterfhire) into the Number of his 
& Eecleſaſtical Laws. Thus far the Biſhop ().“ | 1 
By the Leave of ſo great a Man, I may plead in Behalf of thoſe 
who went before him, without reſting any Thing on my ow 
Strength, or preſuming to declare any Opinion I may have o b 
nice a Subject. 3 
pe In his e Hiſt. Library (t), and the Epiſtolary Diſſertation, 
3 the Biſhop ſays, that Laga properly and manifeſtly ſignifies a'Coun- 
"A try, Diftri? or Province. In his Preface (u) to the Scoteh Nil. 


: - 


Library, it is, that Laga (in Compoſition with Dæna, . 
a Country or Diſtrict. I can't critically determine in the Caſe; but 
I never heard before, that it was of the Nature of compound Words 
to give quite another Turn, or rather Signification to an uncom- 
pounded Word, as his Manner of Expreſſion ſeems to intimate. 

As to the firſt Inſtance, in ſupport of his Opinion, viz. the Proem 
to Ethelred's Laws, zften AEnglalage — The Word (æften) is ren- 
dered in Latin, according to Mr. Somner in his Saxon Dict. by poſt, 
ſecundum. The next Inſtance ſeems, I muſt acknowledge, very na- 
tural ; and yet, in the ſame Law puhtze-lage, is rendered iam legem. 
A third Clare is, one of the Laws of Edw. Conf. The Title runs 
Lex Neoricorum & Danorum in Britannia“ Erat Lex Nori- 

corum and Danorum Norfolk, (x) &c.” I don't ſee the Abſurdity, 
4 but that the Conſtruction may be, The Law of the Norwegians 
I and Danes was or obtained in the Provinces of Norfolk, S. &c.“ 
3 Ditia does not a Whit help, or better the Senſe. Where he vouches 
| Dr. Hickes, I ſuppoſe, is meant what he ſays of D[wald's Law, 
E: in the followin 2 a 2 
J Olwaldes Law (y), Hundredum fic appellatum ab Oſiualdi ju- 
riſdictione, quæ Saxonice laga dicitur, that is, a Territory, or Tract 
9 of Country inveſted with a particular legal Juriſdiction and legal 
3 Privileges and Franchiſes: See an Account hereof in Camden (2) 
| and JV/iikins (a). | pac + 
T here is no other Paſſage in the Theſaurus which looks this Way, 
and, in the Index vocum, there's no ſuch Word at all as Laga. T 
to the Critic on Mr. Selden, Qui en Danelae fruiſſe la pais 
* He who according to. the Dani/h Law ſhall preſume to violate, 


(7) Script. you Bed. 600. Seld. II. 946, 997, 8. 


(+) Spelm. Relig. b. 4. 36, 40—42. Camd. 521 4.—5 25. o. 526. 8. Shinner ad 
v. in Et. Onoamaſt. | 

(7) I. 113.—Scotch H. L. Pref. XXIX. (1) Ib. XXXII. 

(x) V. Script. poſt Bed. 607, 59. 00 d. e. 87. . (z) Ubi ſup. 


(4) 98 N. Spelm. Relig. p. 4. 
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* or impeach the King's Peace“ - makes, I ſhould think, no im- 
proper Senfe. The Biſhop likewiſe vouches Sir Henty Spelman (b, 
where it is, Our Saxens, though divided into many Kingdoms, yer: 
were they all one in Effect, in Manners, Laws and Language 4 
<< S0 that the breaking of their Government into many Kingdoms, 
or the re-uniting of their Kingdoms into a Monarchy, wrought 
* little or no change amongſt them touching Laws For though we 
* talk of the //e/t-Saxin Law, the Mercian Law and the Dane Law, 
„ whereby the Weſt Parts of Euglaund, the middle Parts, and thoie 
«. of Norfolk, Suffolk and the North were ſeverally governed; yet 
held they all an Uniformity in Subſtance, differing rather in their 
« Mulcts, than in their Canon, that is, in the Quantity of Fines. and 
* Amerciaments, than in the Coui ſe and Frame of Juſtice.” From 
which Paſſage, the Biſhop ſays, it appears, that the learned Au- 
thor (before his Death) was pretty much of his Opinion. But, in 
the Epiſtolary Diſſertation (c), it 1s worded otherwiſe, after giving 
the Whole verbatim, he goes on, His non obſtantibus, volens 
<*« fateornolenſqueillum hie loci (ficut alibi) (4) triplicem legum ve- 
© terum diſtinctionem in Werx-Scaxna-Laga, Myncena-laga & De- 
* nclaza admittere.” As to what is ſaid, that in King Ina's Laws, 
and the Extracts made by King A!fred, there are no ſuch Words, as 
Wylice-Laga, Myncena-Laza, or Lanrpana-Laga, I may admit it; 
notwithſtanding the Word Laga frequently occurs by itſelf, and 
in Compoſition in other of the Engli/; Savon Laws. As to the 
Diſagreement between Higden, Gerffry of Monmsuth, &c. and Spal- 
man, the Anſwer ſeems ealy. The Monkith Writers were not over 
exact in Matters of Fact, or in Point of Truth: Their Writings 
had a ſtrong Smack of the Cloiſter! Sp-/man had great Lights: He 
was contemporary with the moſt conſiderable Men in our Antiqui— 
ties, that ever were known, and was furniſhed with better Vouchers 
than the dark Ages could poſſibly afford. If the Danih Laws dit- 
fered ever ſo little, though it were but in the Quantity of their 
Fines and Amerciaments, yet it is a Difference; and they were Da- 
viſb Laws before they were eſtabliſhed more Anglorum. As to the 
Charge of Forgery on Gervaſius Tiibur', or whoever elſe was the 
Author of the Dialogue de Scaccario, the Acculation is eaſy, and 
Prooſs are not always obvious. 

It comes next in Courſe to enquire what our Antiquaries, and 
Philologiſts have on the Word Laga; but I ſhall firit ſet down a ic 
Paſſages out of our Eng/i/h-Sazon Laus. 

In LL. Hen. I. (e) 2. it is, Mlurdra etiam retro ab illodie quo 
* in regem coronatus fui omnia condono, & ca qui a modo facta 
s furint juite emendentur, ſecundum {agam regis Edwardi (F). La- 
gam regis Edwardi vobis reddo cum illis emendationibus quibus 
& cam- pater meus emendavit conſilio Baronum ſuorum. Eadem 
* habentur in Charta Vabaunis regis apud AZatth. Paris (g Arun. 


(b) Spelm. Relig. b. p- 49. e. (4) elm. Gl. v. Lex. Angiarum - 


in Britannia (e) W. 234. b. Y DMiatth., Par. 47, 11, 10. 
(g) Ib. 202. 34, 39 .— Du Fraue, v. Lago. a f 
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% PREFACE xvii 
* 1213. & Ric. Hagulſtad. de geſtis regis Stephani Ann. 1135. Eæ- 


« dem leges, cap. 54. Ubi vero aliquis eorum optionem habet per 
&« juſtitiam amicitiæ, vel Lage, & amicitiam eligit, het hoc ita 
« firmum ut ipſum judicium, cap. 66. Si quis ordinatorum aliquem 
« yerberibus vel vinculis, vel aliquatenus affligat, emendet ei ſicut 
« rectum fit, & Epiſcopo emendationem Altaris, regi vel domino 
« plenam Mundbreche, vel plena Laga perneget, cap. 66. Laga 
„ Anglorum, Denclaga, &. vide Lada, Lex. Charta Gulielmi Co- 
„ mitis Flaudriæ, Ann. 1127. ſuper confirmatione conſuetudinis 
6 ville Sancti Audomari: Laghas, ſeu conſuetudines ſupra ſeriptas 
<« perpetuo cis concedo & ratas permanere præcipio; eadem harben- 
tur in Charta Theodorica comitis Flandrie. Ann. 1128. Leges 
0 Fthelredi apud Menctyngum, F. 6. de accuſatis: Et omnis emat 
&« fibi Lagam 12 Oris, dimidium Landefrico, dimidium J/apentaks. 
Et F. 11. Etomnis Monetarius, qui infamis fit, redimat ſibi La- 
« mam 12 Oris. Lagam, i. e. Legem, quam Law dicimus, Vox 
% Saxonica (.“ This Charter of Hen. I. ſcems pretty ſtrong to 
clcar the Point, Bp. Nicholſon, in his Bickerings with Atterbury on 
the Word Laga, (i) fays, It muſt be a great deal (more, I believe, 
than he has to ſay) that's ſufficient with me; for I am ſtrangely 
„ hardened and impenitent in this Matter, and not to be wrought 
off from any of my Opinions by ſuch Arguments, as I moſtly 
% meet with in his Book. 

„ Regnum Angliæ trifariam dividitur in regno Britannie, in 
eb Sexam, & Mircenes, & Danorum Provinciam ——— Legis 
etiam Angliæ trina eſt partitio ad ſuperiorem modum. Alia enim 
«* Weſt-Saxiz, zlia Mircena, alia Denelaga eſt In multis autem 
e differunt, ſed in multis conveniunt. Ipſorum etiam jura comita- 
e tuum per provincias plerumque diſſentiunt, ſicut {videlicet) cupi- 
* ditate & maligna profeſſorum deteſtanda ſtudia graviora nocendi 
* gcnera legalibus ſtatutibus (4) adjecerunt. Tanta quippe rerum 
„ perverſitas & malorum affluentia eſt ut definita legis veritas, vel 
&« ſtabilis medicinz providentia raro poſſit inveniri : fed ad majo- 
* rem omnium confuſionem novus implacitationis modus exquiritur, 
© nova nocendi fraus invenitur, tanquam patum noceat quicquid 
ante fuerit & pluris eſſe judicetur, qui pluribus plus no- 
& cuerit (J).“ 

Lage, pronounced as Laghe, an uſual Cuſtom, a Law, alſo a 
Tradition (m). 

Cell to the fame Purpoſe ad vv. Laga, Lageman, Merchen⸗ 
lage, 

Laga, Lex, the Law, g in zo, ut ſæpe, mutato Latino-Barbaris, 
Laga, ex qua voce & Mun conflatum eis Lagamannus, pro vito pro- 
bo (n), & ut dicunt, Iegali. Ita Spelmannus in voce. Ego verd ſub 
eadem Thainss, quos ita vocant, Barones ſeil. Sacam & Sscam (i. 
Juris dicendi poteſtatem) habentes comprehenivs exiſtimo (0), 


* 


(% Ib. Gl. (i) Scotch H. L. Pref. xxxi. (+) MSS. Sd. Scacc. 
fatibus legunt. (1) W. 239, 6. (m) Yerflegan 178, Spelm. Reliq. p. 3. 
(n) Skinner ad v. (o) V. Camd. Brit. in Lincelnia, & Co, Lit, 58. a. 


Somn. Sax. Dict. 


In 


naviil rr ler. 


In Edio. Conf. Reign there was in Lincoln, as tis ſet down in 
Domeſaay Boot, 1070, Inns for Entertainment, & 12 Lagemen ha- 
ving their Sac and Soc. Camd. (þ) 

Lagaman. Vox occurrit in LL. Edu. Conf. (g) & in Lib. cenſ. (r) 

- Lagamannus. Legalis, homo legis, non exlex; ex Saxon lagh, 
Lex, & Man, Homo. Lahman in Senatus-conſulto * de monticulis 
Malliæ, cap. 3 apud Lambardum. Leges Edi. Conf. cap. 38 (0. 
Poſtea inquiſiſſet juſtitia per Lagamannos & per meliores honiines de 
Burgo vel de Villa, Domeſdei; Comes Picot. habet hereotum 
de Lag mannis, 7 Lib. & 1. Palefridium & arma unius militi 
De Lagemannis Danicis agit jus aulicum Nerbegitum vetus, cap. 33. 
& ejus interpres Janus Dolmerus : ut & Foan. Stiernhookus, Lib. 00 
ure Sueonum vetuſto, p. 18, 34 & alibi (t). ö | 

Merchenlege, vel Merchenlae. V. Skinner & Chron. J. Walling- 
ferd, Ed. Gale, 538, J. 20. 1011 

Wft-Sexenelae. V. ib, & V. Sinner — Et Gen. V. Law. V. Chron. 
Saxon. nominum locorum explicat. | & M59 

Dr, Wilkins, in the Gloſſ. to his Saxon Laws gives much the ſame 
Account with Mr. Selden, of both, from Gervafus Tilbur”, 

Saxones lag pro lege ſumunt (2). 

Lagamannos, i. e. Legitimes viros (x). | 

Lada in LL. Ethelredi apud Venetyngum editis, F. 17. ut & in ca- 
pitulis ejuſdem, &. 1. Purgatio eſt, qua quis per Legem (quæ vox pro 

zps2 purgatione canonica & vulgari crebro uſurpatur) ſe purget a 
erimine impacto, &c. () $12, | 
In 'Hicke/ii linguarum Vet. Sept. Theſauro in Grammat. Angles 
Saxon-Mw#/53-Gothica, hazc occurrunt: Cimbrice then, Loeg, 
Leezbu, &c, i. e. Hæ leges ſanxerunt, &c. (z) 

Laza. Lex, Law. Lagamannus. Legemannu:, Lageman. 
Homo legalis, ſeu legitimus, & ut juriſconſulti loquuntur, probus 
& legalis, non exlex, non infamis, fed qui rectus ſtat in curia (a). 
Labman. Laghſlite Tranſgreflio legis, legis violatæ pœna; pro- 
prie, ruptio leg:s (b). | 

I have one Inſtance before me, where the Biſhop himſelf admits 
Laga, in Compoſition, to ſignify Law; 'tis in his Preface to the 
1; Hiſtorical Library (c), where he fays, that Suerro Stirloſon was 
chief Legiſlator (Lagman, Legiferus) in 1/land. | 
As it is the profeſt Buſineſs ot Philologiſts, and thoſe who write 
Gloſſaries, to fift Words to their utmoſt Original, 'tis not to be, 
ſuppoſed but that Lambard, Spelman, Sommer, Selden, & c. who were 
the moſt converſant in our Ang!/s-Saxon Antiquities, have acted in 
their Searches and Reſcarches with the greateſt Induſtry, Sincerit 
and Truth. They could have no Ends to ſerve; and to them 
muſt refer the curious Reader, 


(3) Edit. Gil ſbn. 408. (7) Cap. 38. (r) V Skinner: Blount. 
W. 125. Fort, Mon. p. $5. (5) W. 299, (t) V. Du Freſre ad v. 
(4) W. 200. N. a. in belagus, (x) Ib, 209. N. 2831 .v 

(») Hafen, Lex Univerl. in voc. | (z) Ex FVolup/, Stroph. 21. 
(a) Spe. in. (b) Holyoke, (ce) EEE: 1 04 1 n 
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In the Textus Reff.nſis (a moſt venerable Monument of An- 
tiquity, belonging to the Church of Recheffer ; which, beſides the 
Atfairs of that Cathedral, furniſhes us with the Laws of four Ker- 
tih Kings, Ethelbert (d), H. Lothere, Eadred & IWithred, omitted 
by Lambard) mention is made of Mencenlaga (e). 

J find in the Saæan Chronicle Myncna londe (//), Merciorum 
terra. Mynena-peode (g), Merciorum terra, Myncena pice (+), 
Mer.iorum Regnum. Wepr-Seaxna lande (i), Occidentalium Saxonum 
terra : Wepre-Seaxana uce (4), Occidentalium Saxonum regnum. 

If Laza, in Compoſition with Wepz-Seaxna, MOyncena, &c, ſig- 
nifies a Country, Province or Diftri&, I wonder it ſhould not once 
occur in the Saxon Chronicle; but, as is obſervable in the Inſtances 
cited above, Londe, Lande, peode, “ mace, are ſubſtituted inſtead of 
the Word [Laza]; by which it appears, that Laga was not taken, or 
underſtood. in the Biſhop's Senſe at that Time; and in the ſame 
Chronicle {Londe (J)] every where, taken ſimply, anſwers to the 
modern Engl;fh Word [Land]; ſo Laza (m) every where ſigniſies 
Law, as nihte lage, ia leges; unlaga (u), injuſta; bevyra laga (), 
meliores leges ; ode laga (þ) bone leges; bexyxan berpran lagan (g), 
optimas leges, It may be objected, that the Saxon Chronicle is ab(o- 
lutely filent as to the three-fold Diviſion of Laws ; neither does it 
make Mention of any Laws enacted by Offa, Ina or Canute ; much 
leſs under the Denomination of Mercian, Mefl-Saxan or Daniſh 
Laws. I anſwer, that the Saxon Chronicle is a plain, ſimple Nar- 
ration of Fact, as Battles fought, Ravages and Inroads committed, 
Foundations of Religious Houſes, and the Ceremonies obſerved 
upon ſuch Occaſions; Deaths of Biſhops and Abbots, and who 
ſucceeded them; Caſualties, Prodigies and Portents. But as to 
the enaCting and promulgating of Laws, the Diſtribution of Juſtice, 
or any Thing indeed which relates to the Nature of Civil Govern- 
ment, nothing at all occurs; which I think a full Anſwer to the 
Objection. - + And here it may not be improper to obſerve, that, if 
our Antiquaries in their Tranſlations of the Saxon Laws and An- 
tiquities, had followed another Method, and given us an £nglifs 
inſtead of a Latin Interpretation, it would have been more natural 
and eaſy; Firſt, as there is no Sort of Analogy between the Latin 
and Saxen; and, in the next Place, an Engl T ranflation would 
at the ſame Time preſerve the original Saxon, and give us the Pro- 
pricty of the preſent Engl; for want of which, feveral Words paſs 
tor obfolete or rather barbarous; whereas, if regard be had to the 
original Saxon, they are really genuine and ſigniacant : Thoſe who 
are converſant in the Saxen and Northern Languages will juſtify this 
Obſervation :: The preſent Sir Ya Froteſcue, in particular, in his 


(d) W. p. 1.14. Fug. Hiſt. Lib. II. 148. V. Fort. Mon. 81, 2. 


(e) Ib. ( pp. 108, 110. (g) w. (5) Ib. 136. 
0) Ib. 12, 19. 40, 27. & alibi. (T) Ib. 18, 15, 31, 25. & alibi. 
Mrs. F. eb. Hom. p. 42. (!) Saxe. Chron. pp. 110, 131. 

(m) Ib. 188, 194, 198, 9. 208. (2) Ib. 189, 198. () 194. 
1p) 199. (g) £29. + See Strype's Life of Sir Joka Cheke, 
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learned Remarks to the Book of his Anceſtor, concerning abſolute 

and limited Monarchy (r). | t | | 

Further, after all the learned Enquiries which have been made, 
our Antiquaries are yet much at a Lofs, eſpecially with reſpect to 
the Saxon Law-Terms, which are in the Body of Law made by 
King Hen. I. publiſhed in the Appendix to J//helzc's Saxon Bede, 
It was once propoſed by a very conſiderable Man to Dr. Hickes to 
make a Gloflary to them; but he would not undertake it. 

Jo ſum up the whole of this long Article: The Hiſtorians are 
agreed, that there was a threefold Diviſion of Laws, out of which, 
and other Laws then extant, Edw. Confeflor (/] made his Collec-. 
tion of Laws, which are called the Confeffir's Laws, and which 
were afterwards confirmed by J/7/liam I. and make one Common 
Law (t). The Word (2) Laga frequently occurs in the Engliſb- 
Saxon-Laws, by itſelf and in Compoſition, and does not ſeem to 
labour under ſuch a forced or unnatural Conſtruction, as the Biſhop 
contends for. Scarce any one Voucher I have produced looks fa- 
vourably for his Opinion. Dr. W/lkins, notwithſtanding the Honour 
done him in the Epiſtolary Diſſertation, prefixed to his Auglo-Sanen- 
Laws, abides by the common received Signification of the Word 
Laga. The prefent Sir Fohn Forteſcue takes Notice of the three- 
fold Law, Dane-Laga, Saxon-Laga, and Merceue-Laga, that they 
were diſtinct Laws ſeverally obſerved in ſeveral Places; in the ſame 
Manner as the Civil Law is not the ſame univerſally, but different 
Cuſtoms obtain in different Places (x), | 

The Want of two or three Looks obliged me to apply to a very 
ingenious Gentleman (*), whom I defire to mention with a great 
Deal of Honour and Gratitude, as he has been always pleaſed to 


diſtinguiſh me with an intimate Friendſhip : The Information he 


tranſmitted me is contained in the two following Letters, which he 
dates from his Seat at Catchfrench, Cornwall, 


i Þ | 
. 7 
F either you have never ſeen, or have forgot the Manner of 
printing the Secem Scriptores (fo they are called from thoſe 
mentioned in the Title Page, though there are a few ſmall ones 


more in the Body of the Book), it is fit I tell you they are printed 


in Columns, by which too the Numbers go, and not by Pages, 
except only the firſt Ten. To theſe Columns, and to the Lines in 
them, where it occurs, Samner refers every Word he gloſſes on, 
without Mention of the Author, There are fix Pages prefixed to 
Simeon Dunelmenſ;s, which are not number'd either by Pages or 
Columns ; perhaps, becauſe they are wanting in one MS. of his 
Hiſtories, or rather of one of. his Hiſtories, and to it might be rec- 
koned uncertain, whether they were his or no. They contain his 

(r) V. Mrs. Elio. Pref. vi. xlix. Hom. p. 4. N. 19. N. 20. N. Append, 


1 


pb. 29, 30. ) Speim. Relig. p. 32. (7). Ib. 37.40. 
() V. Selm. Reliq. Icenia, p. 154. (x) Fort. Mon. Pref, XXIII. 
Pref. to Wood's Init. I. L. Seid. of Tythes. The Rwe, 4% Lond. 1618, 
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Apology, Preface, the Number and Contents of the Chapters of the 
four Books of his Hiſtory of the Church of Durham, the Genea- 
logics and Succeſſions of {ome Kings, and ſome little Account of 
2 gland and its Diviſions, which I ſhall make uſe of to your Pur- 
5 Me; ani therefore 1 have made mention of theſe Additions. 
{'hele Things being, perhaps, needleily premiſed, I come to the 
buſineſs. 

Samner, in 71 Gloſſary. interprets Laga (, by Ler, from the 
Saxon lag, nobis hodie Law, g in w, ut ſzpe, mutato. Hinc 
Werr-Saxena-Laga, Dene-Laga, Merchena-Laxa, i. e. I#ejt- 
Saonum, Danorum, & Merciorum Lex; about which he ſends us 
to Speſman, Selden, and Lamvard s Archionomia. 

I do not cite the Pailages in the Body of the Book, which are in 

2 Charter of Hen. I. becauie that Charter is not only in the Begin- 


ning of that King's Laws, in // Helic's Edition of Lambard; but 


alſo in Matthew Paris, who, you ſay, you have thoroughly con- 
ſulted, and where doubtleſs you have oble ved, that Laga Regis Ed- 
wardi can mean nothing but the Law of Kinz Eduard 
Again, Omnis emat ſibi Lagam 12 Oris (2). Omnis Mone- 
« tarius, qui infamis fit, redimac ftbi Lagam 12 Oris, i. e. adlegiet 
** ſe, h. e. tali pretio Leeis compotem le reddat, idoneum lc. Qui 
ad purgationem /eg/t/119m ailmittatur, etiamſi fuerit infamis.“ 
The Paſſages cited are amongſt the Laws of Ethelred, in the Body 
of the Book, but are not amon it Lambard's Laws; I ſuppoſe, as not 
being to be found in the Saxen Lan; Zuage. 
Zagedayum (a Idem quod nobis Law: Day, Dies ſc. Furidicus, à 
Lax. laga vary dirs. Ihe Paſſage referred to, is in a Deed of Ex- 
change, Temp. £4. 1. and the Words theſe: „Cum omnibus 


e Scctis Lagedayrerum quiz Prior de Ledes, & omnes alli eorum te- 


„ nentes debue runt ad Lagbediya mea ds Newenton.” 

In the old Gloſtary added by /[/belac at the End of his Euition of 
Lumbard's Laws, there is Un-ava, non lex. AC aus, + in the 
Laws of Canute (b), Law 34. (in Lamòurd "tis ' — Ich of the 
Temporal Laws), we find, Si quis wzaga, i. e. Legen non erigat, 
vel injuſtum judicium judicet, Sc. or according to L moard's more 


elegant Tranflation, Si quis contra quam fas etl, Leges admuniitra- 


tit, Sc. The Word in his Savon Law is Unlage. 

In the fame Cioſlary, Utlagi, fine lege; and we all know the 
vulgar Meaning of Ui-gatrus e]. 

I think you faid you had peruſed Somner's Dictionarium Saxont- 
cum, lo I ſhall juit take Notice, that there, in the Edition 1659. 
he agrees to the ſame In terpretation he made in the Edition 1652. 
only inſtead of Lag in the Gloſfary he makes the Sax9m Word for 
Lex in the Dictionary Lega. Perhaps, by the by, there is an errut 
of the Preſs, and that it thould be Lage, to preterve it a Monotyl- 
lable ; and from a Monofyllable our preſent Word Law was ſurcly 


O) X. Scripis. col. 311, 51, 81. (E) Ib. e. 896, 34. wy 
(a) Ib. c. 1927, 46, 48. (3) . c. 924, 1. | 
(7) NN. B. 16. & 


farmed: 
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formed: The Lord Coke (d) accordingly has the Word Lageman., 


Lah, ſays Samner à little afterwards, idem quod Laga; which 1 
mention, becauſe I take Lab, Lage, or Lag, though a little differs 
ing in Spelling to have been the ſame in Sound, the g being pros 
nounced with an Aſpiration, as if it had been gh; and ſo Danelagh 
is expreſsly written in Biſhop Fleetwood's Chronicon Pretioſum (e), in 
a Tranſlation of a Latin Law of V. the Conqueror, Law the 4th. 
And ſo much for the Word Laga. | | 

For the other Matter in the preliminary additions to Simeor: 
Dunelmenſis, the Column immediately preceding p. 1. it is ſaid 
that England had thirty-two Shires beſides Cumberland and Corn- 
wall; that theſe thirty. two Shires were divided per tres Leges, 
Wepepexenalagza, 2 (la za ſurely it muſt be) and Menche- 
nelaga. Weprpexenalaga habet g Sciras (naming them from Kent 
to Devonſhire, with Somerſetſhire, Wiltſhire, and Berkſhire) ; Dene- 
laza habet 15 Sciras, naming them; Menchenalaga habet 8 Sciras, 
Herefordſhire, Glouceſterſhire, Worceſterſhire, Shropſhire, Cheſhire, 
Freer, Warwickſhire and Oxfordſhire. T enumerate them, that 
you may know the 15 that belonged to the Denelaga, (as to which 
{ muſt tell you,) that Rutland is not reckoned as a Shire; perhaps, 
in old Time it was Part of another, and that Yorkfhire being the 
only one named of the northern ones, it ſeems that Lancaſhire, 
W:ftmarland, Durham, and Northumberland were included in it. I 
alſo name them for the ſake of a Conjecture, as I think, of my own; 
for finding that all the Shires that border upon /#/ales, where the 
greateſt | Ker and Power of the Britains were, belonged to the 
Aercians; I ſuppoſe the Name of Mercia might ariſe from its being 
a Bound or Mark againſt them, and not from its being on the Con- 
fines of, and bordering upon all the other Kingdoms or Provinces, 
for that is not ſtrictly true; for in its utmoſt Extentit never touched, 
or was Neighbour to the Kingdom of Kent, 

To the fame Purpoſe writes Fo. Brompton (f), both as to the 
Number and Names of the Laws, and the reſpective dhires where 
they ſeverally prevailed; only he does not exclude Cumberland, 
which he calls Carleyr ſhire, but compriſes that in Eborachire (now 
Yorkfhire), as containing all the territory quite home to Tweed, af+ 
terwards divided into fix Counties, as at pretent, making by that 
means 37 Counties (without Cornwal) inftead of 32, without or 
before ſuch Diviſion. He adds (g), De ſupradictis tribus legibus, 
« viz, Wenchenalaga, Wertryexenelaga, & Danelaga. Iſte rex Ed- 
« wardus tertius (the Confeilor) umam legem cmmunen edidit, que 
Leges Edward; uſque hodie vocantur.” Which, by the Way, 
helps us to the original Meaning of the Phraſe Common Law, 


(and different from that in which it is now taken) which was there- 


* 


fore. called Common, becauſe it extended to all England; whereas 
before, different Parts had been ruled by different Laws ®, 

J am, &c. 
| dug, 1750. oN GLANVIL. 


> (4) 1 Inſt. 58. 2. (e) Cop. 3. p. 31. (J) X Seripti. e. 956. (g) Ib. c. 957. 


„V. Lambard's Chorography of dhe IIeptarchy pretixed to his archaon. 
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Have Your's of Sept. 28. I had not then done any Thing far- 
1 ther as to what you deſired of me; but ] now ſet about it. But 
before I proceed, I muſt ſay, I think Mr. B. lays too much Streſs 
wpon the Word habet. We are not to expect Propriety of Latin 
in Writers of that Age, nor to expound them by it. know not 
whether I tranſcribed what went before in my former Paper; 
becauſe having, I think, cited Fo. Brompton firſt, I might be ſhorter 
as to the preliminary Additions to Simeon Dunelmenſ;s, which I ſaid 
were to the ſame Purpoſe, The whole Paſſage is thus: Anglia 
& habet 32 Sciras extra Cumberland & Cornwalas ; ſunt he 32 Sciræ 
« diviſz per tres Zegez, (did ever Lex hgnify a Diſtrict ?) Wepwpexes 
« nalaga, Denelaga & Oenchenelaga. Weprzpexenelaga habet g Sci- 
„ ras,” and fo on; that is, the Vet Saxon-Law nollelles, governs 
er prevails in nine Shires. I own I take this and the parallel Place 
in Brompton to be two pretty fully Teſtimonies in Favour of all 
thoſe who think Laga fenifes Law, as well in Compoſition as by 
itſelf, But to go on. 

Lambard in the Gloſſary to his Archatonomia, which interprets 
Latin by the Saxon, and not Saxen by the Latin, ſays thus: Jus 
Dacorum, Oc1dentalium Saxonum, & Merciarum; Saxonice, Dene- 
laza, Wepezpeaxnalaga, J Wynenalaga; and, a little lower, in the 
ſame Article or Paragraph, ſpeaking of the differing and moſt pre- 
vailing Laws of the //:/i-Saxons and Mercians, he adds, © Utriul- 
& que autem populi Lex uno interdum nomine Jus Anglorum vo- 
« catur;” probably with regard and in Contradiſtinction to the Da- 
niſb Law, and doubtleſs, after Egbert's uniting the ſeven Kingdoms 
in one, and calling the whole Country England. And then, in his 
Chorography of the Heptarchy, having laid down the Extent of the 
ſeveral — and what Counties they contained (aſſigning 
therein much the largeſt Number to the /ercians) he proceeds to 
the Laws, and having ſaid, that the Law of the ///t-Saxons wes 
the Law of themſclves, the S2uth-Sax:ns, and Kent ; the Law of 


the Danes, that of the E- Saxans, Haſt- Angles and Nerthum- 


brians ; He ſubjoins, © habebant quidem & Mercii ſuam Autono- 
„ miam, verum an in tota AZerciorum regione non affirmaverim. 
«6 Habeo etenim authores qui Orientales & Septentrionales Mercic 
rum fines Dacorum Legibus contineri tradunt.” And Authors, an- 
cient Authors, though not then printed, we ſee, he might have; if 
Denelaga ſignify the Daniſb Law, for Brompton and the other 
mentioned in my former Paper, give the Mercians Part of Hert- 
foruſbire, Bedfordſhire, Puckinghamſhire, Huntingdonſbire, Nor- 
thamptonſhire, Leiceſterſhire, Rettiugbamſbire, Derbyſhire and Lin- 
calnſbire to Denelaga. But, if we ſuppoſe that Denelaga ſignifies 
a Diſtrict, then muſt the Aercian Kingdom be leſſened at leaſt 
half in half, and the Danes have Territories which they never were 
Maſters of, till Canute was King of the whole Country, or at leaſt 
till the Divifion of it by Agreement between him and Edmund 
ſronſide, Though long W at ſeveral Times, they not only 

made 
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made Depredations and Incurſions, but gained ſome ſcattered Set- 
. tlements amongſt. the Mercians, as well as in other Places, And 
. Gadwin had the Eaft- Angles (Eaſt-Angliæ rex) (/) entire, which 


Kingdom yet was taken from him by Edward the Son and Succeſ- 


. for of Alfred. _ . | | 

I think it worth obſerving (not knowing whether it has ever been 
obſerved,) that the Wepezpexenalaga, Mencnalaga, and Denelaga, 
are the only particular Lagas that, as far as I find, Mention is made 
of; and this is no Wonder, but very natural and proper, if the 
Mess. Saxon Law, the Mercian Law and the Daniſh Law are meant 
by them, and the ſeven Kingdoms, or the whole Nation were go- 
verned by theſe three Laws: But if by thoſe Words, ſo many ſeve- 
ral Diſtricts only are to be underſtood, why ſhould we not meet with 
a Surhrexnalaza, Garrrexnalaga, and ſo on? Upon the Whole, 
if Laga in Compoſition mutt at any Time, and in any Author, ſig- 
nify a Diſtrict, it ſeems that it does it relatively to Law, the origi- 
nal Meaning of the Word, viz. a Diſtrict ruled by ſuch or ſuch a 
Law. And it is not impoſſible, or very improbable, but from ſig- 
nifying Law at firſt, it may have been carried on to ſignify farther 
the Territories wherein thoſe Laws had Authority. | 

I have run over the old Laws as found in Brompton, where the 

Saxon Words, or Latin ones formed from them, are every where 
met with, and have compared them with Lambard, and his Ver- 
fion made rather as to the Senſe (as he underſtood it) than the 
Words, the Explication of which he leaves to his Glottary. 
In the fœderal Laws between Alfred (and renewed by his Son 
Eduard) and Godwin the Dane, which in Brompton are placed 
amongſt the Laws of Alfred (g), and by Lambard amongit thoſe 
of Edward (h), in many of the Articles we find it ordered, that the 
 Tranſgreffor of the Law Reddat Laſhſlite cum Dacis, Witam cum 
Angęlis; and the fame occurs in the Laws of Canute. Which I 
mention only becauſe it ſeems to confirm Lambard's Obſervation, 
mentioned before, that the Mercian and Ye/t-Saxon Laws went 
ſometimes by the common Name of the Gnglith Law, that-is, when 
they probably :greed with cach other in Oppoſition to the Daniſb; 
and the Concern was not between Mercians and I/e/t-Saxons, but 
all that were Engliſh, and the Danes. 

In the Laws of Athelſtane Ceorles Weregild (i), 267. (falſe 
printed, I believe, for 266.) Thrimſa betham: Denalaga (4), Ceorles 
Weregild is 266. Thrimſa, h. e. 200 Scillings on Merenaland. And 
as here the Mercian Territory is undoubtedly meant, the natural 
Inference is, that Menenalaga muſt ſignify ſomething elſe. The La- 
tin of this Law in Brompton (I) is, Ceorles Weregildum eſt 266 
Thrimſa, i. e. 200 Solid. ſecundum Lagam Mercenorum; and below 
(tis in Mercenorum Laga. Bp. Fleetwood (1 )- mentions a like Law 
cited by Dr. Hickes in Diſſertat. Epiſtol. from the Textus Roffenſis ; 


Y Brempt. X. Scriptt. c. 828. (g Ib. c. 829.—831. 
- . (4) Archeon. p. 41, & ſeqq. (i) Ib. p. 55. (e) Ib. p. 56. 
X Seript. c. 845, 6. 1. () Ib. I. 16. 5 
() Chron, Prec. p. 27. 4 
| | Ceorles 
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Ceorles Weregild is Mercnalage 200 Scill. &. The Engiih of 
which, ſays the Biſhop, is that a Churl's Weregild is 2005. by the 
Mercian Las. So that the Biſhop muſt be added to the Number 
of thoſe who underſtand Lage in Compoſition to mean Law. 
And if Dr. Hickes has tranſlated it accordingly in Latin, fo is he 
_ 
Again (), Angli ſacerdotes æque ac Thani jusjurandum æſtimant. 
The Saxon is, On Enzlalaga bich gehe; in our Englißb, be alike 
valued. Brompton's T ranſlation accordingly (p) is, Miſſæ Preſby- 
teri ( Meſs Priefts ) & ſeculares'T'hani jusjurandum in Anglorum Laga 
reputatur æque Carum. 
_ Amongſt the Laws of Edmund, we find this (q), Sapientum eſt 
ſedare factionem, imprimis juxta populi Lagam debet prælocutor 
occiſoris, &c. The Saxon for populi Laga is, Fokeright (r). 
The Title of Ethelred's Laws is thus (g). Hoc eſt concilium quod 
Fthelredus rex & ſui ſapientes condixerunt ad emendationem & aug- 
mentum pacis. Omni populo apud Wodeſtocam in Mircena Landa, 
i. e. Terra Mircenorum poſt Angliz Lagam. On Myncena-Land 
ren Ængla Lage is the Savon in Lambard (t), where Lage is ſuf- 
fciently diſtinguiſhed from Land, and can mean nothing but Law. 
In Cannte's Laws (u), Law the 2d, Capitalis Eccleſtæ pacis in- 
ſraio eſt ut regiz pacis infractio 10 libris (in the Saxon tis fif, five, 


pundum) in Anglorum Laga, on Englalaze. 


He ſunt jura quæ rex habet ſuper omnes homines in Mircenis & 
Mat- -Saxia, and fo goes on to ſpecify the Rights (x). In the Savon 


Law (> *ris, on Werrreaxon & Myncean. 


In Denelaga (in the Saxon Law (z), tis alſo on Denelaga) ha- 
bet rex, and ſo on, declaring his Rights amongſt the Danes. Here 
conſidering the Contradiſtinction, Denelaza may ſeem to fignify a 


 Diftriat, or more properly thoſe Provinces where the Daniſh Law 


was in Force, Accordingly, Lambard tranſlates it, In iis autem 
quæ jure Dacorum reguntur regionibus, &c. 

Si quis Hamſocnam faciat 5 libras regi emendet in Azglorum 
Laga, in Denelaga ſicut lex ſtetit antea (a). Lambard's Verſion of 
this Law is, “ Si quis alterius in domum invaſerit, pendito quidem 

Dacis fi 
fuerit, eſto pro eorum conſuetudine compentatio. Saxon. On De- 
nelage ppa h zppeode (5), 


N Jan, &c. 
Ocleb. 1730. 
JOHN GLANVIL. 


P. §. I have nothing to add to what I have writ above, but 
chat, if Bp. Nichelſon's Verfion of On Mepcnaland æpren Ænglalatze 


(o) Lambard, p. 56. () X Scriptt. c. 246, 29, 9. 7) Ib. c. 861, 31. 
(r) Lambard, p. 59, 7. (s) X Scriptt. c. 893, 4. (9 (t) p. $8. 
6%) X Seript. 918, 50, 52. Sax. L. 3. p. 93. (x) X Scriptt. c. 923, 51,6 ſeqq. 
(*) Far. L. 12, 13. p. 109, 10. (2) L. 14. p. 110. 

(a) X Scriptt. c. 929, 10, 11. (5) Lamb. p. 121. L. 20. 
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be right, it would follow, as it ſeems, that only Mercia was af- 
terwards the Ditio Anglorum, whereas ſurely Il eſt-Saxia was ſo too, 
and ſo were South and Ea/t-Saxia and Kent; to ſay nothing of the 
Eaft- Angles and Northumbrians in Ethelred's Time, when the Danes 
ſeem rather to have lived diſperſedly, or in ſome Cities aſſigned 
them by Edward Son of Alfred, than in any continued Province of 
their own, 
| T5 Tis 


Chap, XXXIV. N. 22. Mr. Selden has a Note at the Maxim, 92d 
principi placuit legis habet wigorem, and I have enlarged upon the 
1 on After a further Enquiry I have met with the Orations of 
J. Fred. Gronovius and Mr. Nocdt, (a celebrated Civilian,) upon 
the Lex Regia, tranſlated into Freach, with Notes, by Mr. Barbeyrac: 
I have read them with a great deal of Pleaſure and Information; 
alſo the latter, as abridged by Mr. Le Clerc (c), and I thought it 
might not be unacceptable to the Reader, to tranſlate, and make it 
a Part of my Preface. 

An Oration mace by Mr. Noodt, A. D. 1699. when he laid down 
the Office of Rector of the Univerſity of Leiden, upon the Right of 
Sovereigns, and the Lex Regia (d), wherein the Author propoſes to 
himſelf to confute the Opinion of thoſe, who are fond of imagin- 
ing, that the Sovereign Pawer is above all Laws, and that the 
Prince is reſponſible tor his Conduct, and the Exerciſe of his Go- 
vernment, to none but God, let him do what he will. A great 
_ People carry it fo far, that they are even of the Opinion, that 
the Komans had given up into the Hands of their Emperors an un- 
limited Power; and they ground this Opinion upon ſome Expreſſions 
of Ulp:an, which they explain accordingly. Mr, Neoodt makes it 
to appear that ſuch Sentiments are contrary both to good Senſe, and 
alſo to the Behaviour and Uſage of the Reman People. 

I. To begin with the general Reaſons, in oppoſition to this Opi- 
nion: It is certain, that the Names of Maſter and Save, of the 
Sovereign and the Sulſect, are unknown in Nature. All Men na- 
turally are upon a Foot of Equality, free and independent one of 
another: In Conſequence, every particular Perſon is equally bent 
upon his own Preſervation, and has an equal Authority to purſue 
his own Good: But although Nature has given this Right toevery 
particular Perſon, ſhe has not thereby given ſuch a particular Per- 


ſon or Perſons any Authority todo Miſchief; in order to hinder them 


from abufing that Strength of Body, Nature has endued them with, 
which they have in common with the Brute Creation ; ſhe has 

iven them Reaſon, by means whereof they may compare and 
ſet together the paſt, preſent and to come; by the ſame Means they 
become enabled to diſtinguiſh that which is of a long Duration 
from that which is not ſo long, to prefer a greater Good to a les, 
and to diſcern, in Reality, what is profitable, from what is only ſo 
in Appearance, | | 


() Bibl. Choifie To. VII. 228. 2 54, | (4) V. Nos Inſt. I. L. p. 7. 
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Men being thus diſpoſed and qualified, it was natural that the 
Sexes ſhould unite, and that they ſhould earneſtly deſire the Society 
one of the other; whether to avoid the Tediouſneſs of Solitudr, 
whether to ſind in the mutual Supports which the one renders to the 
other, ſome Advantages, which they could not otherwiſe be capable 
of, or enjoy in the ſolitary Life; whether to reſiſt thoſe who would 
otherwiſe impoſe upon them, and abuſe their Strength with a View 
of doing Miſchief to others. Beſides all this, Reaſon, not content 
to have inclined Men for Society, hath made them ſenſible that they 
ought to make the ſocial Life firm and durable; ſo that it may 
not be eaſily interrupted and broken, and fall back every Moment 
into the fame Inconveniences, which they muſt have met with in 
a ſtate of Solitude: In order to this, ſhe hath made them compre- 
hend, that in living conformably to' their natural Conſtitutions of 
Body and Mind, they yes ws this Socicty entire, 

One may look upon what Reaſon dictates to us in this Reſpect 
as a Divine Law; ſince there can be no Niſpute, but that what wills 
that one ſhould aim at a certain End, wills alſo the proper Means 
ſhould be employed, without which it is impoſſible to attain to the 
End propoſed, God Almighty having propoſed it to himſelf to do 
Good to 'Mankind, and to make them to live happy here in this 
World, except they ſhould become unhappy through their own 
Fault, hath in Conſequence vi/-4, that they ſhould live in Society, 
and that they ſhould do all that becomes them, in order to keep this 
Society together. 

Beſides, one may conſider the ſame Thing in another View. It 
being certain, that Man is naturally free, and may uſe his Limbs, 
and all that he hath for his own Preſervation, and alſo for the Pre- 
ſervation of any other Perſon for whom he is concerned, he has a 
Right to repel an unjuſt Force, which endeavours to hurt him, and 
to puniſh the Evil they might have done him ; not merely from the 
Pleaſure of Revenge, and making Repriſals; but by Way of Exam- 
ple, which may ſerve to be a Check, that they ſhould not be guilty 


in the ſame Kind another Time: But it is contrary to Nature, that 


any one Man out of Picque, Fancy, or any other unreaſonable Mo- 
tive, ſhould: hurt another who derives from the ſame Origin! with 
himſelf, who enjoys the ſame Reaſon, who is equally ſenſible of 
Good and Evil with himſelf; ſince no one would be willing to be 
treated ſo by others; and that it is moſt certain, that Mankind 
would be very miſerable, if Men were to do Miſchief one to ano- 
ther without having Regard to any Reaſons to the contrary, 

This being conſidered, it ought to have eſtabliſhed a perpetual 
Peace eee Men, even though every particular Family were to 
live by themſelves; without forming a more extended Society with 
others, But we know by Experience, that if every Perſon ſhould 
behave towards others according to his own Caprice and Humour, 
there would be no ſuch Thing as Re, Peace, nor Liberty in the 
World. Ambition, Avarice, a Love of Pleaſures, all which blind 
the Minds of moſt Men, would ——_ among them Troubles, Juur- 
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rels and Wars without End. Beſides, each Man being his own Judge. 
and Avenger of Wrongs done him, or which he ſhould imagine: 


to have received from another, Paſſian and Self-love would make 


him go beyond all bounds of Juſtice. To avoid theſe Inconvenien- 
* Yan have formed themſelves into Societies, in which each par- 
ticular might be capable of enjoying his Liberty, upon this Condi- 
tion, that he ſhould not prejudice that of another Perſon: For this 
Reaſon, they have re- united all their Strength to preſerve, by a joint 
Authority, the one to the other, what they had, and alſo for mutual 
Defence by the combined Force of the whole Society. 
urther, Men — it impoſſible, that thoſe who form the So- 
ciety can aſſemble themſelves, at all Events, in an Inſtant, whether 
to defend the Society in general, whether to ſupport, maintain and 
defend the Rights of any particular Member of the Society, and to 
puniſh thoſe who had done any Injury, either to particular Perſons, 
or to the Society, thought it — io and incumbent upon them 
to make Choice of ſome one Perſon of approved Virtue, who might 
give the neceſſary Orders for the Defence of the Society, and who 
might do Juſtice to particular Perſons impartially without Preju- 
dice or Paſſion. In order to enable him to act in ſuch a Capacity, 
every Member of the Society has conferred upon him all that united 
Force and Power, which each had before in his own Perſon. | 
From this it appears, that to acknowledge any one Perſon as the 
Sovereign, is not a Thing preſcribed by Nature, as is that of living 
with one another, according to-the Rules of Juſtice. Men being 
naturally free, and Judges of their own Conveniencies and Advan- 
tages, voluntarily eſtabliſhed the Sovereign Power. Although by 
this Eſtabliſhment, each particular Member hath ceaſed to-be the 
Defender of his own Liberty, and that he hath it not in his Fower 
to will any Thing but what the ſupreme Power hath judged to he 
for his Advantage, and for the common good: Nevertheleſs, this 
Power was not eſtabliſhed to ruin and deſtroy, but to preſetve and 
defend the Common-Wealth. We are not ſubjected to his Caprice 
and Humours, let them be what they will, but we have entruſted all 
to the Good Faith and Equity of the Sovereign. Can one ima- 
gine, that People who had common Senſe, and who have thus 
formed themſelves into Society, with the Care of which they have 
charged and entruſted the Sovereign Power, in order to preſerve the 
quiet Enjoyment of ſuch Goods as Nature had given them, ſhould 
arrive to ſuch an Exceſs of Folly, that when once the Society has 
been formed, they ſhould take it into their, Heads, entirely to over- 
throw the Ends, for which they eſtabliſhed it? Can any one believe, 
that they have given up to the Sovereign all that was good and 
- worth enjoying, whilſt in the State of Nature, and afterwards to be 
governed, like the Brute Creation, which do not Jive for them- 
' 'Jelves, but are paſtured, ſhorn, killed and eaten by Mankind, as 
they ſee beſt and moſt convenient. hahe ene 
2 1 is therefore evident, that each Man gave himſelf up to be go- 
verned by one Sovereign Power, not merely: far che Sake of that 
| | ower, 
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Power, but to enjoy his natural Advantages under its Protection. 
If it be aſked, What is the Extent of the Sovereign Power ? the An- 
ſwer is euſy, in one Word, that it is not more nor leſs. than the: 
Public G:od; and that if it go beyond theſe. Bounds, it does na. 
more that for which it was at firſt formed and eſtabliſhed. | 
If it makes Uie of its Power for the Ruin of Society, each one 
is at his Liberty to aflert his natural Right, he is not obliged any 
more to refer himſelf and his Caſe to the Conſent of the People. 
It is of no Conſequence, whether in Cafe of Oppreſſion the Prince 
and the Subject have made, or have not made a mutual Contract, 
whether or no ſuch a Contract be ſubſiſting, the Subject is equally 
at Liberty to reſiſt Oppreſſion. Becauſe at the Bottom, there is no 
Prince but who holds his Original Right from the People, Which 
can't be in Subjection to any one, whoſoever he be, but by. their 
own Conſent; and the Prince was never inveſted with any Power, 
but for the Preſervation of the People conſenting and contract- 


ing. 

This will be granted, perhaps, with reſpect to Princes, who be- 
come ſo upon certain Conditions: But it will be ſaid, that this Li- 
berty has not Place, with reſpect to thoſe from whom the People 
have exacted no ſuch Promiſe. It is very true, ſome ſuch Power 
may be lodged in the Hands of ſome Princes, very imprudently! 
But ſtill it is certain, that the People confided in the Juſtice and 
Moderation of ſuch a Prince, upon a Suppoſition, that he could 
not be but-ſenfible wherctore the People promated him to ſuch an 
advanced Station, and that ſuch a Prince would, of his own Accord, 
obſerve the \ tacit Conditions, upon which his Eſtabliſhment was 
originally founded; and not that the People were to be governed at 
mere Will and Pleaſure, without any Regard had to their Good : 
No one ever conſented to obey a Superior Power, but with 2 View 
to their own Advantage. If it anſwers the Intention of the People, 


it is founded in Right. But, if the People find themſelves. miſtaken 


the Right of Superiority and Command immediately ceaſes, | | - | 

Though the People, in giving up the S-vereign Authority to 
any one, without Reſerve, and that he ſhould be jnveſted with a 
Power as extenſive as poſſible; notwithſtanding he has no more of 
Right, than each had in his private Capacity, at the Time when 
the Society was firſt entered into and formed : No one had a Right 
to do hurt to himſelf, nor to others, but only to procure his own 
Good, and that of the Publick ; conſequently, the People could 


not convey, any Right of a different Nature to the Sovereign 
2 ' : «4 * 0 


It will ſtill be alledged, that the People have 2 Capacity of 


chuſing a Lord or a Maſter; ſuppoſe, for Example, that a Nation 


be ruined by Wars, and in ſuch a deſperate Way as not to be able 
to preſerve itſelf, whereby they become obliged: to deliver up their 
Towns, Poſſeſſions, all their Rights, divine and human, into the 
Hands of the Conqueror, or of any other Nation, and that at Diſ- 


etretion. Suppoſe, tor Argument ſake, that Famine, aud a Proſpect 
371091 at 
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of Starving be in the Caſe, and has reduced them to the Neceſſity 


of ſubmitting to another, upon Conditions ſo hard; or even that a 
whole Nation have concluded themſelves, becauſe that they thought 
they could no longer ſubſiſt but under the unlimited Command of a 


ſingle. Man: Suppoſing all this, ſhall he who is the after, imagine 


that the Goods and Lives of a Whole Nation, ſo in Subjection, de- 
pend on nothing but his mere arbitrary Will and Pleaſure? There 
are ſome who maintain, that he may well do it, and that one may 
look upon ſuch. a Nation, as a Nation of Slaves, over whom the 
Sovereign has all the Right, as they had over themſelves, when they 
enjoyed their Liberty; and that they are obliged to obſerve the 
Agreement which they entered into with him, 

But, if it can be demonſtrated, that even under ſuch an Agree- 
ment, as is above ſet down and declared, the People propole to 


themſelves their own good: It is evident, "that the Power of the 


Sovereign cannot be altogether ſo unlimited: One may carry: it 
further, that though the People, in this State of Subjection, would 
have given him this Authority, it could not be done. It is a Law 
of Nature, that every one ſeeks his own Advantage, and flies from 
whatever is prejudicial to him: No one can help following her 
DiRates, fince *tis impoſſible for a Man to wiſh Harm to himſelf, 


conſidered as ſuch: If a Man undergo ſome Pain, *tis in order to 


avoid ſomething which is worſe: The Caſe being thus, ſuppoſe any 
one had obliged himſelf to ſuffer Death at his Maſter's Hands; will 
any one ſay, that he was obliged by the Law of Nature to ſubmir 
to it, whenever his Maſter had a Mind to put it in Execution ? It 
is certain, that at the Time of the Obligation entered into, he 
thought to find his Account in it; if afterwards it prove to be other- 
wiſe, he was taken ata Surprize: He is in no wile obliged to con- 


tinue in an Error, in Oppoſition to the Law of Nature, which does 


not permit that any one ſhould wiſh harm to himſelf. 

If this take Place in particular Contracts, how much more ought 
it to be admitted in Contracts of a Publick Nature: In the former 
there are but a few Perſons intereſted, and but a few can ſuffer; but 
a publick Treaty or Contract reſpects a whole Nation, the Preſerva- 
tion of which is of much more'Conſequence, Further, it is to be 
obſerved, that the Right of a whole Nation is made up of an 
Union of the Rights which every particular Perſon who compoſes 
it had in and of himſelf; and if no particular Perſon has a Right 
— procure. his own Harm, neither can a whole Nation have any ſuch 

ight. 

But i it is objected to what has been ſaid, that, if any particular 
Perſon has a Right to depart from and ſell his own Liberty, the 


People, in a collective Body, may do the ſame Thing. This. Ob- | 
jection carries no Weight with it ; the Queſtion 13 not, whether he 


who 
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who has acted ſuch a Part ought to be in Bondage: But, if a parti- 
cular Perſon, or a Number of People, Who are reduced to ſuck 
an Extremity, can't be reſtored to their Liberty, when he, to 
whom it has been difpoſed of, violates either through Cruelty or 
Madneſs, all the Laws of Humanity. It will be faid doubtleſs, 
that a Slave ought to ſuffer every Thing, and that it is but a Con- 
ſequence of the loſs of his Liberty, he being an Appurtenant to 
his Lord, in the ſame Manner, as his Ox or Sheep, and the Mafter 
may do with his own Goods what he pleaſes. But it is not the 
ſame with a Man, ſuch a pretended Right over him is downright 

Madneſs, proceeding rather from the Pride and Cruelty of Man- 
kind, than from any Right; becauſe it is an entire Oppoſition to 
all natural Right. 

This will appear more clearly, if you conſider the Slave and 
the Maſter It is falſe in Fact, that one Man may be looked 
upon by another Man as his Beaſt which he is at Liberty to 
kill when he pleaſes. According to Nature, a S/ave is a Man 
as well as his Mafter. He's a Slave through Misfortune, and 
this happens different Ways; by Fortune of War, or in Con- 
ſequence of ſome Agreement: With reſpect to him whom the 
Fortune of War has reduced to a State of Slavery, the Right 
of War ought to be obſerved towards him, which {till re- 
mains in full Force with reſpect to the Perſon who is taken 
Priſoner. There's no Truſt placed in him, 'tis for this Rea- 
ſon that he's kept bound or under Reſtraint, This Kind of 
Slave is under no Obligation to his Maſter in Virtue of any 
Treaty: They are, one in reſpect to the other, in a State 
of Nature, Judges and Revengers of the Injury done on either 
Side (e). If his Mater pleaſes, he may keep him clofe con- 
fined, or kill him, according to the Right of War: On the 
other Side, the Captive or Slave may fave himſelf by Flight, 
or by Force, as Opportunity offers. But if a Man become a 
Slave not by the Effect of Violence, but in Confequence of 
Parole giyen; whether he fold himſelf voluntarily, or that 
he entered into a Promiſe to become a Slave, provided he 
might be indemnificd as to his Life; by this his Act he had in no 
wiſe Regard to the ſole Intereſt of his Maſter, but he had an Eye Lye 
alſo to his own Advantage in the Caſe, upon the Foot of the Agree- 
ment which he made, or ſtipulated for the Preſervation of his Life, 
and for that Service which he has promiſed to do for his Maſter ; 
who on his Part has promiſed him his Life, provided he will ſerve. 
him: So that, in the Caſe put, the Obligation is reciprocal, or 
founded on the Law of Nations. But, if the Mafeer, without any 
regard to the Agreement made, behaves fo that Life proves rather 

(e) Burnet Ref, II. p. 199, | 
a Puniſh- 
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a Puniſhment, even worſe than Death itſelf, he's diſcharged from 


all the Obligation, becauſe he became engaged on no other Terms, 
but for his (/ Advantage, and not to be in a worſe State, than 
that in which he was before. He being thus reſtored to his natural 
Right may ſave himſelf, and procure a Deliverance, even by the 
Death of his Maſter, who, by ſuch his Behaviour becomes his Ene- 
my, rather than his Maſter and Protector. | 

If we conſider the Maſter, there is in his Behaviour ſomewhat of 
Madneſs, to be the Death of his own Slave, whom he looks upon 
as his proper Goods. There is no one Law to juſtify his Conduct, 
he acts apparently in Contradiction to all common Senſe, when he 
deprives himſelf of what may be ſerviceable to him. This is what 


is to be learnt from the Civil Law, in certain Inſtances. For 
Example, the Laws of the XII Tables have appointed Tutors. - 


to Pupils, and Guardians to Madmen; only by Way of Proviſion, 
that they ſhould not make an ill Uſe of what they are legally poſ- 
ſeſſed of *Tis upon this Account that the (g) Lex Letoria takes 
away from a Man, who is a Prodigal, the Management of his own 
Eſtate, and places it in the Hands of his next Relations: Marcus 
Aurelius would have it, that even all young People ſhould have 
Guardians ſet over them, though no — 1 Reaſon be aſſigned 
for it to the contrary; whereas the above Law ordained by Læto- 
rius, did not take Place but in the Caſes of Ideocy and Prodigality; 
the Meaning and Intention is, that thoſe who make an ill uſe of 
their Eſtates, are in no wiſe authoriſed by the Laws ſo to do. 
Nevertheleſs, it can't be denied, but that, according to the Civil 
Law, which obtained among the Romans (), Maſters had the 
Power of Life and Death over their Slaves. But thoſe who enaCt- 
ed this Law, did not thereby deſign to induce the Maſters to make 
an ill Uſe of their Power, but in order to keep their Slaves in 
-Fear, the Care of whom did not ſeem to be placed in any other 
Perſon more properly, than in thoſe whoſe greateſt Intereſt it was to 
chaſtiſe and preſerve them. Upon the fame Reaſons, the Laws gave 
a Power, in the ſame Extent, to Fathers over their Children: It 
was Matter of Conſequence that Children ſhould honour their Pa- 
rents, and it did not appear at all likely, or hazardous, that Parents 
would make an ill uſe of their Authority, who commonly err on 
the other Side, out of an overweening Fondneſs. Nevertheleſs, 
ſome Exceſſes having been committed both by Maſters and Pa- 
rents, Laws were made not only to moderate and reſtrain their Au- 
thority, but ſuch Laws likewiſe, which gave Slaves a Liberty to 


K 


9 — N, luc ruptis | 
Cum ſemel Fugit, reddit ſe prava catenis ? (i) , 
(g) This Law made by Lætorius, provided that there ſhould be Overſeers ap- 
pointed for thoſe who were diſtracted, or did prodigally waſte their Patrimony (2). 
* (6) Caius Fuft. lege de his qui ſui juris vel alien. 7 FEY | 


Ls * 
” „ 


| (1) Hor. Sat. L. 2. 7. 106. (2) Calw. Ro. Anti L. 3. F. 4. c. 14. 
| Kennett, p. 169. V. Cic. de Offic. L. 3.—De Nat. Deor. L. 3. 
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prefer their Complaints, and to oblige their Maſters to ſell them, 
they were evil entreated by them. Antonius Pius ordained, that 


if any one killed his Slave without Reaſon, he was puniſhed ac- 
cording to the (i) Cornelian-Law, the ſame as if he had killed any 
other Man's Slave. If it has been thought proper to uſe ſuch Pre- 
cautions with reſpect to particular Slaves, it is very juſt that a whole 


Nation, in Subjection, ſhould be entitled to larger Privileges. 


II. By this it evidently appears, that the People enter into no 
Contract, neither do they aflociate themſelves into Society, unleſs 
it tend to their G2od: Conſequently, Sovereign Power was not in- 
ſtituted, but for the Publick Meal; and to put ſuch Laws in Exe- 
cution as are beneficial to the Society. But, as an Objection to all 
that has been ſaid, Ulpian is vouched, who in his XIII Book, upon 
the (4) Julian and Papian Law, ſays in expreſs Terms, That 
** the Prince is diſcharged from the Obligation of obſerving the 
* Laws, and that though the Empreſs do not enjoy the ſame Pri- 
„ vileges, the Prince communicates them to her. Princeps legi- 
bus (1) folut us eft, Auguſta autem lictt legibus ſoluta non eft, Principes 
tamen eadem illi Privilegia tribuunt, que ipſi habent. But in an 
Affair which concerns all Mankind, the dentiments and Uſage of any 
one particular Society carry no Weight with them: Proofs ought 
to be drawn from the light of Reaſon, which is common to all 
Men. Nevertheleſs, Mr, Nzadt can't be prevailed on to believe, that 
a Lawyer ſo celebrated as Ulpian was, and of an Integrity ſo well 
known, would flatter the Emperors at the Expence of the State, in 
ſaying, that they were not obliged to the Obſervation of Laws. 
Therefore he explains him in a — much more rational, than 


(i) Kennett, 174, 5. V. Cic. in Piſon. pro Cluent. Codzu. L. 3. F. 4. c. 20. 

(4) This Law called at firſt (1) Lex Julia de maritaudis ordinibus, preferred by 
Avg. Ceſar, A. 73. was afterwards (A. 762.) improved, inlarged and preferred 
in a new Bill by (2) Papius and Poppeyus, the Conſuls at that Time, whence it 
is ſometimes called Pajia Poppara Lex, and generally Julia Papia. The Privi- 
leges of this Law were, among others, that the Magiſtrates ſhould take Prece- 
dence according to the Number of their Children, a married Man before a Bache- 
lor. In Elections, thoſe Candidates ſhould be preferred who had the moſt nume- 
rous Offspring: Any Man might ſtand ſooner than ordinary for an Office, if he 
had as many Children as he wanted Years to be capable of bearing ſuch a Pig- 
nity, jus trim Liberorum, &c. The Penalties incurred by ſuch as in ſpight.of 
tis Law lived a ſingle Life; the Chief was, that unmarried Perſons ſhould be 
uncapable of receiving any Legacy or Inheritance by Will, unleſs from their 
near Relations; afd ſuch as were married, and yet had no Children, above halt 
an Eſtate. Caligula, in order to amiſs a fum of Monev, commanded that. all 


. thoſe whu had bequeathed any I hing by Wilt tb Tiberius, and. had furvived him, 


ſhould give the ſame Legacy to him (Caligula). But as he had neither Wife, nor 
Children; and that by an Article of the Julian and Papian Law they could not 
inke:it to any Thing but from their near Relations, the Senate diſpenſed with his 
Obſervation of this Law. Dion. Lib. LIX. 747. C. D. Ed. Heu“. Steph. Bar- 
beyrac upon Nood! of the Lex Res. F 

(!) Dr. Duck de uſu & authoritate juris, &c. p. 36. Sir Robert Wiſeman, p. 31. 
V. poſt. p. 42. N. t. e | 855 88 


(1) Kennett, 180, 1. (2) V. Dio. LVI. 578. Lipſ. in Tacit. Ann. III. 
Lit, C. Ro/in. VIII. 16. Suetoz, in Octavio, c. 34. Piiiſc. in Lex Julia & Lex 
Tapia Pefpœa. 8 | „ 3: oy Sed 
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thoſe who are Advocates for the arbitrary Power of Princes. His 
rincipal Opinions are reduced, and you have them as follow : 

Ulpian ſays, that the Prince is not obliged to the Obſervation of 
the Laws. He does not mean the Laws of Nature, which are eter- 
nal and immutable, and which God has enjoined to all Mankind. 
Upon this Head it will be ſaid, that the Prince was obliged, with 
reſpect to God Almighty, to obſerve the Laws of Nature; but the 
People had no Right to compel him to it. But then we ought 
not to change the Prerogative of the Prince into an unbridled Li- 
centiouſneſs; as if, with reſpect to Mankind, he had a Right to do 
as he pleaſes; and as if a Nero, for Example, had acted according 
to the Right which the Laws had given him, in committing all the 
Crimes, of which he was actually guilty, The Prince, on the con- 
trary, is not to think any Thing permitted to him, but what is go2d 
and hangt. He is the — — of the Laws, the Judge and De- 
fender of the Common- wealth, which is founded upon Juſtice and 
Equity: And he ſhould know better than to affirm that he's allowed 
to do Things, which are unreaſonable and unjuſt. (m Ulpiar 
himſelf, in another Place, ſays, that if the Prince ſets about any 
public Work, it muſt be done without any Injury to another Per- 
fon; and if a Father makes him his (u) Heir, in Prejudice to his 
own Children, this Will muſt paſs for null, and that the Emperors 
have often declared it fo. 

One may {till make appear, that according to the Uſage of the 
Romans, the Emperors were obliged to the Obſervation of the Ci- 
vil Laws: This is what the Reſcripts of Hadrian and of Alexau- 
der Severus teſtify, touching the Falcidian Law (o. The ſame 
Alexander makes Liention elſewhere of what they called the Lex 
Regia, by which 'tis pretended that the Emperor was diſcharged 
from the Obſervation of the Laws, (p) and ſays, that the Prince had 
no Right to be Heir to any one, where the Will is an imperfect 
Will, and that this was a Thing which had been often reſolved ; 
«© For although the Law of the Empire, ſays he, has abſolved the 
++ Prince from the Neceſſity of obſerving the Formalities of Law, 
© there is nothing ſo proper and becoming the Supreme Power as 
eto live according to the Laws.” Lit lx imperii follemnibus juris 
imperatorem ſoluerit, mhil tamen tam profrium unpern eft, quam legibus 
vivere. The ſame Thing may be ſeen in a (q) Reſcript of Theo- 
&ofius and Valentinian, in which they ſhew certain Cales, which 
they judge not to be allowed to them. 1 | 
' > Nevertheleſs, they will go on and ſay, that Lian aflerts, in ge- 
neral Terms, that the Prince is not obliged to obſerve the Laws, 
But by what Law does he claim this Exemption ? The Anſwer is, 
by the er Regia, by which the People of Rome conferred upon 
Arugufitts all their Empire, and all their Power, It is nevertheleſs 


C7) Lib. 2.4, 10. D. nequid in public. Loc. 
( Lib. 8. S. 2. D. de inoffig. 'Feltam. | 
do) Lib. 4. C. ad legem Falcidian. | 
(23 Lib. 3. C. de Teftamentis, | (9) Liv. 4. C. de Legibus. : 
TEALSEE | certain, 
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certain, that moſt of the Emperors, who ſucceeded Augaſtus, re- 
ceived either by one Decree of the Senate, or by one ſingle Lacy, 
which they afterwards called the Lex Regia, what Auguſtus was 
not inveſted with, but at ſeveral Times, and in Conſequence of ſe- 
veral Laws. If any one reads with Attention his Life, writ by 
Dia Caſſius, he will not find in any Paſſage of this Hiſtory, that 
Auguſtus was exempted, all at once, from the Obſervation of the 
Laws. This is what John Frederic Gronovizs has very well made 
out in his Oration upon the Lex Regia, We ought to add one 
Thing to what has been alledged, which has not yet been remarked, 
The de of the Senate, whatever it was, by which Auguſtus was 
diſpenſed from the Neceſſity of obſerving the Laws, was not the 
ſame with that, by which the Empire was conferred upon him, If we 
are to give Credit to Dion Caſſius, the Empire was conferred in his 


ſeventh Conſulſhip ; whereas, according to the ſame Hiſtorian, he 


was not diſpenſed from the Obſervation of the Laws, till his tenth 
Conſulſhip ; and at that Time he was not diſcharged from the 
Obſervation of al! the Laws, but only with that of the (r) Lex 
Cincia, as appears by Dien's Narration upon this and the following 
Conſulate of Auguſlus, when the Senate further diſcharged this 
Emperor from the Obſervation of divers other Laws. | 

But what eatirely puts this beyond all Diſpute is, the Remains 
of a Fragment of the (s) Lex Regia upon a Copper Plate, which 


is at Rome in the Palace of St. John Lateran, whereby Veſpaſian 


is diſcharged, not from all the Laws, but only from thoſe which 
the Emperors, his Predeceſſors, and expreſsly named therein, were 
diſcharged from, It is to be ſeen p. CCXLII of Gruter's Inſcrip- 


tions, 


(r) Cincia Lex, the Author M. Cincius, Tribune of the Commons, A. 549. for- 
bidding any Perſon to accept of a Gitt upon Account of judging a Cauſe: This 
is commonly called Lex Mun-ralis (1). The Cincian Law inflicts a Penalty on 
luch as pleaded Cauſes for Money (2). It was enaQted by the Cincian Law, 
& That no Man fhculd take any Money or Bribe for Pleading.” Dion, where 
he ſpeaks of the Reaſon why the Senate difpenſed with Auguſtus from obſer ving 
the Laws, fays, that Auguſtus having promiſed to give the People a Sum of Ma- 
ney to be diſtributed, fo much a Head, pretended he could not keep his Word with 
them, without the Approbation cf the Senate : So that, to give him an Autho- 
rity to make ſuch Gratuities as exceeded what was allowed by the Lex Circia, the 
Senate exempted him from the Obſervation of the Laws (3). This Expreffion, ac- 
cording to the Uſage of the Romans, could not mean any other than the Lex Ciacia: 
Dion, who was a Greek by Nation, extended it to all Lawsin general, whether 
through Tgnorance or Flattery, always without Reaſon, Some will judge me 
bold and conceited, in daring, in an ancient Fact, and a Piece of Roman Hiſtory, 
to criticiſe upon a Roman Conſul, and famous Hiſtorian : I chuft rather to contra- 
dict Dion, than gainſay the Truth: He himſelf owns, that the Senate, in diſ- 
penſing with Augu/us from the Oht>ryation of the Lex Cincia, uſed the Expreſſion 
which I have quoted. -Mr. Nzed:'s Orat. Fr. by Mr. Barbeyrac, p. 268, 94 Se: 
Mr. Whitlock's Speech in Parliament, Now. 1649.—Memorials of the Eng, Al- 
fairs from Car. I. to the Reſtoration. V. ib. 416. 4. 8 

(s) V. Piliſc. ad v. Lex Regia; and Gronovius's Oration, N. 


—— 


_—_— 


(1) Liv. L. 34, 44 Tac. Ann. Cic. ad Att. L. 1, 20.—de Orat. L. 2. 71.— 
de Sen. 4. (2) Tac. Ann. L. 13, 42.—L. 11, $.—7 Ken. 173. Gods. 234. 
Pitije, Rofin. (3) Dior p. 599, 1. Ed. H. Steph.—L. LIN, 582. 

What 


What then would Ulþian: be at, when he fays, that the Prince is 
diſcharged from the Obſervation of the Laws? No other, than 
that he was not obliged to the Obfervation of the Papian and 
Julian Law. It is, at leaſt, certain that the Senate diſcharged 
Caligula from it by Name, which would not have been neceſſary, 

if Auguſtus had been diſcharged from it; and it is alſo certain that 
Ulpian has made no Mention of this Privilege of the Roman Em- 
perors,. but in Explication of the Papian and Julian Law. Al! 
that ſtil] remains to be anſwered is, how comes it to paſs that he 
ſays ſolutus Legibus, and not ſolutus lege, ſince he was only treat- 
ing in that Place but of one Law? The Reaſon is, It was ulua! a 
among the Romans to expreſs themſelves in this Manner, as is to 
be made appear by ſeveral Paſſages in Cicero ® and Suetonius. = 

But it will till be urged, that by the Lex Regia, the Emperors 
were above being called to an Account; ſo that they were not 
obliged to render an Account to the People of their Actions; and 
that their Empire extended even over the Laws. It is true, Ulp:an 
fays, that what the Prince thinks fitting has the Force of a Law, | 
& t) Quod Principi placet legis vigorum habet ;” where he adds, that 
by the Lex Regia, (which eſtabliſhed the Authority of the Prince) 
the People gave up into his Hands all their Empire, and all their | 
Power: Utpote cum Lege Regid, quæ de imperio ejus lata eſt, 
populus ei & in eum omne ſuum imperium & poteſtatem conferat.” | 
But it does by no means follow from thence, that the Raman Peo- | © 
ple gave him a Liberty to overturn the State, and to trample under 
Foot all the Laws, whether they concerned the Publich, or parti- 
.cular Perſons. Ulpian's Meaning was, and he would have himſelf 
to be ſo underſtood, that the Emperor made the Laws, whether it 

* Phillipp. 2. Edit. V. To. 2. 1072,—Orat. Select. Delyh. Cantab. p. 421. 

(t) Mr. Noodt (1) explains theſe Expreſſions of Cpian in ſuch a Manner, as 
ſome have been apt to imagine, that by the Lex Regia, the Roman People were 
wholly deſpoile of their Authority; fo that they depended in and throughout 
upon the Will of their Emperors. . Ulpian indeed does fay, -* That what the | 
& Prince pleaſes has the Force of a Law; for that by the Lex Regia, where men- 
% tion is made of his Power, the People gives up to him, and reſolves in him al! 
their own Power and Authority.” Mr. Noo? aſſures us, that he does not be- 
| lieve that the Words, ei & in eum, were in the Lex Regia at all. He's alſo of | 
Opinion, that Lian intended no other, but that the Emperor, who had no 
more Right of acting in Contradiction to the Laws, than any other Magiſ- 
-trate whatſoever, received thereby, at the People's Hands, the Power of mak- |} 
ing Laws by Reſcripts, Ordinances and Edifts. This is what he makes ap- 
pear, for that ever ſince the Roman Common-wealth was changed into a Monarchy, | 
he People had ſtill the Power of chufing divers Magiſtrates, as formerly; but | ; 
with ſome Regard to the Emperor's Recommendation: They had alſo a Power 
of making new Laws, according to ancient Uſage; which plainly-thews that the 
Roman People had not deſpoiled themſelves of all their Authority in every In- ? 
. tance. The Words, ei & in eum, ſignify, at the Bottom, the ſame Thing: Tis 
as if you ſhould ſay, per omnia & in omnibus; or, in French, en tout & par tout. | 
Theſe Words, though they carry with them the ſame Import, yet being joined to- 
gether, as here, they are more empuatical. V. Sir Rob. Miſeman, Law of Laws, 
Ivo. Lond. 1686. p. 31. & ſeq, ; . 1 
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was done in the Nature of (u)] Reſcripts, Conſtitutions, or Edicts. 
As for what remains, he does not diſcharge the Emperors from 
the Rules of Juſtice and Equity, which ate unalterable in theic 
Nature, 

One may obſerve further, yery plainly, by the Fragment of the 
Lex Regia already cited, that the People of Rome did not pretend, 
in any reſpect, to authoriſe their Emperors to do miſchief; ſince it 
is declared, that they grant to Veſpaſian the Right and Power of 
doing what he ſhall judge to be advantageous tor the Common- 
wealth, conformably to the Majeſty of things divine and human, 
publick and private, as Auguſtus, T berius Ceſar, and Claudius en- 
joyed it: Utique quæcunque ex uſu Reipublicæ, majeſtate divi- 
«© narum, humanarum, publicarumque rerum eſſe conſebit, ei 
&« agere, facere jus, poteſtaſque ſit, ita uti Divo Auguſto, Tiberiique 
11 Vale Cæſari Auguſto, Tiberiigus Claudio Cæſari Auguſto, Germa- 
& 7: fuit One ſees very well, that by it the People gave the Em- 
peror full Power to procure the Good of the State, as he found 
it convenient; and not that he ſhould deſtroy it. It is well known, 
that Laws can't expreſs or provide for all poſſible Caſes, nor pre- 
vent every Inconvenience; that there are ſome Things profitable at 
one Time, which may be prejudicial at another; and that a thou- 
ſand Accidents may happen, where the Laws may want an Expla- 
nation, where the Execution of the Laws ought to be ſuſpended, 
where an Alteration and Amendment are neceſſary, where one ought 
to act with Expedition and Secrecy, and to deliberate before-hand : 
Tis for this Reaſon, that the People gave a full Power to their 
Emperors of acting as they ſhould think moſt convenient, and not 
to reduce them into a ſtate of Slavery, and to be under a blind 
Submiſſion to the capricious Humours of the moſt wicked of 
Princes. 

There have been, indeed, ſuch Perſons as Tiberius, Caligula, 
( Nero, Commodus, &c. who abuſed the Authority and Power they 

were 
(u) 4 The Letter of the Emperor, in Anſwer to particular Perſons who 
enquire the Law of him. Edict. This the Emperor eſtabliſhes of his own Ac- 


cord, that it may be generally obſerved by every Subject. Decree. This the Em- 
xror pronounces upon hearing a parucular Caute between Plaintiff and De- 


fendant (1). 


() The Senate, at the Time that they declared Nero an Enemy of the Roman 
People, cauſed Search to be made after him, in order to puniſh him, according to 
Cuſtom (more majorum,) (2) that is to ſay, his Head faſtened to the Furca (3), 
and whipping him under it to Death—** Inter moras perlatos a curſore Phaorntis 
« codicillos præripuit, legitque ſe hoſtem à Senatu judicatum, & quzri ; ut punia- 


e tur more majorum, interrogavitque quale id genus eſſet penz. Et cum com- 


e periſſet nudi hominis cervicem inſeri furce, corpus virgis ad necem cxdi, 
* conterritus (4) 


"8 a * 


(hee 1aſt. I. L. 5. 6. L. 2. C. dediverſ. reſeript. Piri. ad, v. Reſerifta, 


Edita. Galvin. Lex jurid. 


() Sueton. Nero, c. 49. Godw.L. 3. f. 3. C. 3. (3) Kennett, p. 146. 
nt Suet, Nero, 8. 49. —Claud, CG 34+ Domit. C. It. Eachard Rom. Hi, 
„ 149+ = 8 | : y 


Populus, 
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were inveſted with, after a moſt horrible Manner; but no one ever 1 
believed that they were authoriſed by the Lex Regia, to behave in 
ſuch a Manner. They were always looked upon as Tyrants, and 
not as Princes. For this Reaſon the Senate, as ſoon as they could 4 
do it with Safety, condemned Neys to Death, and ſent in Queſt of _ 
him, in order to puniſh him. For the ſame Reaſon, they cauſed 4% 
the Name of Domitian to be defaced in all Publick Monuments, $ 
and demanded that the Body of Conunadus ſhould be drawn into 
the Tiber with an Hook. If they did not ſooner oppoſe the Enor- 
mities which thoſe Emperors were guilty of, it was not becauſe 2 
they thought they could not do it, but becauſe they had not ſuffici- : 
ent Authority and Power to effect it with Succeſs; and leſt, whilſt 
they tried in vain to get rid of thoſe Tyrants, they ſhould do more 
Harm than Good. | 

It will be objected, that by ſuch Doctrine as this, Sedition is fa- 
voured and encouraged, which deſtroys Human — itſelf. The 
People are ſubject enough of themſelves to have an ill Opinion of 7 
thoſe who are their Governors; and cunning and deſigning Men can * 
eaſily perſwade the People to revolt upon groundleſs Surmiſes. 
This is what is objected to the Doctrine, which makes the Subject 
of this Oration : But, after all, ſhall the People be never put in a 
Capacity, or be at Liberty to reſtrain a Prince, and by Force to 
oblige him to perform his Duty towards his Subjects, however 
wicked he prove? We can never have the Front to affirm this, con- 
ſiſtently with good Senſe, or the Practice of all Nations the molt ei- 
vilifed, which have never ſuffered, ** for any long Time (y) together, 


Populus, ſæpe in tyrannum inſurgens, ſolet dicere ſe non Regem, ſed in ſui de- 
fenſionem occidiſſe yrannum; ſic fecit Romans populus occidendo Neronem z 
lic & Senatus dixerat ſe juſtè defendiſſe, cum Domitianum extinxerat : De quo (4) 
Tullius, * Occidere Tyrannum ſcelus non eſſe papulo Romano viſum eſt, qui ex 
omnibus præclaris factis illud pulcherrimum exiſtimat (5).” 

In Romanorum hiſtoriis erudimur qualiter populus ille primitus ſub ſeptem re- 
gibus regale regimen experiebatur; deinde, quia regu inertias, luxus, & rapi- 
nas diutius ſufferre non potcrat, regale excutiens jugum, Tarquinium eorum regem 
ſeptimum, ſimul & regale regimen proſeripſerunt. Ac fe deinceps politico regi- 
mini ſubmittentes, ſub Conſulibus * Dictatoribus, ſenatorum-conſulto regulatis, 
pluſquam quingentis annis regebantur : ſed demùm Julius alter ibidem conſulum 
ſocialis dominii impatiens, tam Urhis quam Orbis fibi ſoli arripuit Monarchiam, 
quo ipſe extune regaliter vivere arbitratus eſt, non tamen regts nomine, quod (6) 
Romanis exoſum fuit, voluit inſigniri, ſed Inperatortm nominari maluit, ut qui- 
dam conſulum appellari affectabant antea Dr#atores : fed eo hujus arrogantiæ 

causã demum interfecto, Ofavianus, vir manſuctiſlimus, in totius mundi Mo- 
narchiam erectus, mundum univerſum nedum regoliter, fed & politic, ſenatorum 
conſilio gubernavit, conſimiliterque fecerunt nonnulli ſibi fuecedentes impera- 
tores (7). | | 
00 Res nolunt diu male adminiſtrari. 


x 5 


— 


(4) De Offic. III. c. 4.—5. Ed. Verb. IV. 1215. 3. (;) Fort. Opulc, 

de natura legis naturæ, cap. VII. (6) Af pian. de Bello Civili, II. 80;. 

Ed. Amfi. Sil. Ital. L. 16. v. 283, 4. Liv. L. 27. c. 19. Stat. Sil. L. 4. e. 1. v. 

46. Sueton, Cæſ. c. 79. Cic. de Divin. II. 54. Seton. Auguſt. c. 52. Dion, L. 

54. init. Sueton. Aug. c. 7. Dion, p. 581. B. Ed. H. Steph. Sueton, Aug. c 
53. Tac. Ann. L. 1. c. 9. (7) Fort. de natura legis nature, cap. XVI. 
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&« exceſſrve Tyranny.” If the People ſometimes make an ill uſe of 
their natural Liberty, they are ſo far in the wrong; but it does not 
follow from thence, that they mult give it up once for all. Princes 
and Magiſtrates often abuſe the Authority they are enttruſted with, 
notwithitanding the Meaſures which are taken to prevent that Evil. 
But then no one will ſay, that for this Reaſon there ought to be 
no ſuch Thing as a Prince or a Magiſtrate in the World. 

Further, what has a Pri ge or a Magiſtrate to fear, who does 
his Duty? He is beloved and reſpected by all Mankind. If he diſ- 
charge his Duty but tolerably well, even then the People will not be 
apt to revolt, but will quietly bear with ſmall Grievances: It is 
of the Nature of Things, that before a Redreſs is thought neceſ- 
ſary, People muſt be reduced to great Extremities, before they tun 
any Hazard in order to their Deliverance, When 2 Prince arrives 
to ſuch an Exceſs of Fyranny, as is no longer ſupportable, or 
that he makes great Acvances towards it, one can't blame the 
People for looking out to their own Safety, ſince he, whoſe Pro- 
vince it is to take Care of the Whole, thinks of nothing but diſ- 
treſſing and deſtroying it. | 

Thus far Mr. Neat, who ſeems to underſtand the Lex Regia in 
a qualified Senſe, what it ought to have been, not what it really 
was in Point of Practice: How Princes ſhould demean themſelves, 
without entering into the Truth of the Fact. Whereas eur Author, 
both in this Book, and in his Treatiſe of the Law of Nature un- 
derſtood it quite otherwiſe. He does not barely quote the Maxim 
diſcuſſed by Mr. Nzedt, but is very large upon it in his Opuſculum. 
The Civilians, with Ulþian at the Head of them, have conſtrued 
it in the moſt abſolute Senſe; and, from them, Mr. ad has ex- 
plained it in his Inſtitute. Laſtly, Uſage (which is the beſt Con- 
ſtruction of a Law) has determined it accordingly : So that it is al- 
together unneceſſary to be particular how it ſtands at preſent, in 
the ſeveral States and Governments of Europe: Aſia and other 
Parts of the World have their Lex Regia; it is to be traced up as 
high as the Scriptures themſelves, which repreſent Nimrod under 
the Character of a (z) mighty Hunter before the Lord; and where 
(a) Samuel declares to the Children of 1/-az/ the Manner of the 
King who was to rule over them: (5) Gronwins, in his Oration, 
treats the Subject as an Hiſtorian and an Orator; Mr. Maat ſhews 


more of the grave Politician, or rather Philoſopher, this laſt Ora- 


tion is tranſlated into Exgliſh from the French of Monſ, Barbeyrac, 
by Mr. Savage) : They are curious Pieces, and fit to be put into 
the Hands of all honeſt Enquirers, who are neither Advocates for 
a wanton Licentiouſneſs of Power, nor for the manifold Miſeries 
of Anarchy. P 

Before I conclude this Preface, it will probably be expected that 
J give ſome Account of the Chancellor and his Wittings, and 
briefly of the Name and Family of Forteſcue, 


(z) Gen. x. 8, 9. (a) 1 Sam. viii. 10. V. Mtb, ad Mateb. xx. 25. 
p. 170. b. (4) Neb. ix. 37, & Pat. ad Loc. V. Rapin, Act. Rez. I. 30. 
(4) V. Fabric. Bibl. Lat. I. Lo-. III. 78 
e Al 


1 rere. 


All Ages and Nations have had a Reſpect for worthy Men, and 
have preſerved what Memorials they could which any Ways relate 
tothem ; and from whatever 15 remarkable and illuſtrious rhe Mind 
of Man is/tirred up and encouraged to laudable Actions. The Com- 
fort of Parents lics in a numerous Oitspring, which does not dege- 


nerate from their Anceſtors Virtue : And that which makes Chil- 


dren illuſtrious, is their being deſcended from illuſtrious Parents, 
whoſe Wiſdom and Virtue feflect an Honour upon their Poſterity. 
When particular Perſons or Families confider what Probity, Piety, 
Virtue and Learning ſhone forth ſo conſpicuous in a common An- 
ceſtor, and in thoſe deſcended from him, it is natural to endea- 
vour to emulate them ; and it 1s a great Incentive to good Man- 
ners to be conſcious of being deſcended from worthy Progenitors ; 
and an ingenuous Mind will be aſhamed not to come up, in ſome 
Degree, to ſuch Attainments as made thoſe who went before them 
ſo honourable and reſpected. | 

The Son of (e) Sirach has ſeveral Chapters in Praiſe of famous 
Men, © Such as did bear Rule in Kingdoms, Men renowned for 
« their Power, giving Counſel by their Underſtanding, by their 
4 Knowledge of Learning meet for the People: Wiſe and eloquent 
6 in their Inſtructions; rich Men furniſhed with Ability: All theſe 
& have been honoured in their Generations, and were the Glory of 
« their Times Their Seed ſhall remain for ever, and their 
« Glory ſhall not be blotted out. "Their Bodies are buried in 
« Peace, but their Name Jiveth for evermore. People will tel! 
„ of their Wiſdom, and the Congregation will ſhew forth their 
e Praiſe.” 

I think it is agreed on all Hands, that our Chancellor was gene- 
rouſly deſcended by both Father and Mother, who was a Daughter 


and Heir of Beauchamp; and that he came out of the Houſe of 


Wimindeſham, or WWimſton, in the Pariſh of Modberry, Devon; the 
moſt ancient Seat of this Name and Family in the Kingdom. In 
whoſe Poſſeſſion it remained from the Days of King Fohn to the 


Reign of Queen Elizabeth, about four hundred Years. So runs the 


ancient Deed (d): * Rex Johannes per Literas ſuas Patentes, datas 
„ Anno 10 Regni ſui, conceſſit Johann: Forteſcue TVimandeſton, 
«K Com, Devon, &c.“ 

As to his Pedigree, he was the third Son of Henry Forteſcue, 
Lord Chief Juſtice of Ireland, who was Son and Heir of Sir Jahn 
Firteſeus, Knr. Captain of Meaux Caſtle, and Governor of the Pro- 
vince of Brie in the Iſe of France, under King Henry V. which Sir 
Jelm was ſecond Son of William Forteſcue of Iimeſton in the 
County of Deren, Elq; (e) * 

Having 

(c) Fedlus. e. 44. (4) Rijden, Part IT. p. 243. Prince's Worthies, 

(e) Fort. of Monarchy, Pref. XL. The Viktatzon Book. 

* A Gentleman of good Senſe, who is very converſant in the Affairs of the 
Familv, informs me, that Sir John Fortsſcue Lord Chief Juſtice, and afterwards 
Lord Chancellor of England, was the third Son of John Forteſcue, Knt. Captain 
of Meaux, &c. and not of Henry Forteſcue, Chief Juſtice of Ireland; who, 
according to a Pedigree of the Family in his Cultody, was the Chancellor's 


eldeſt 
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Having thus given a ſhort State of the Deſcent of our Chan- 
cellor, I ſhall now proceed to the more particular Hiſtory of his Life. 

His Youth was moſt excellently inſtituted in Virtue and Learn- 
ing (J, probably in one of our Univerſities: A good Demonit:ation 
whereof are the ſeveral "Treaties of Law and Politicks, of which 
he was the Author; and his Authorities are ſuch as Ari/tztle, Tully, 
Duintilian, Boetius, St. Aujtin, Aquinas, gidius Ramanus, Pari- 
fienſis, & c. Which we can hardly ſuppoſe, without the Advantages 
of an academical Education. Afterwards he betook himſelf to 
the Study of the Municipal Laws of England (g). 

He made a great Progreſs in his Studies, and ſuch was his Induſ- 
try, that he became one of the Goavernsrs of Lincoln's Iun; which 
about that Time, as appears by the Kolls (Y) and Remembrances of 
that Houſe, was become famous. Sir Fohn Firteſcue, Knt. ſome- 
time Lord Chief Juſtice of the King's Bench, fo renowned for that 
learned Diſcourſe de Laudibus, &c. was of Lincoln's Inn 6 Hen. VI. 
and was one of the greatelt Glories of it. 4. D. 1430. he was 
called to the Degree of a Setłjtant at Lats (7). About eleven 
Years after, being the 19th of the fame Reign, he was conſtituted 
the King's Serjeant. A. D. 1442. (+) he was advanced to the Dig- 
nity of Lord Chief Juſtice of Z#»2land; in which honourable Sta- 
tion he continued, from the 20th of that King, near to the End of 
his Reign; during which Time he received many particular Fa- 
vours from his Sovereign. I find him by UWIrit 25th of January, 
20 Hen. VI. conſtituted Chief Juſtice, and fo ſummoned from the 
23d to the 38th of that King. At laſt, ſuch was the Learning, 
Worth and Integrity of this Gentleman, that Henry VI. advanced 
him to the high Honour of Lord Chancellor of England; the 
chiefeſt Place of Civil Employment in this Realm. In his Book 
de Laudibus he writes himſelf Cancellarius Augliæ. He is called 
Chancellor, in Introduct Materiæ ante Forteſcutum, ex Imprefl. 
Ed. Whitchurch, temp. Hen. VIII. ( + 

He 


eldeſt Brother. He thinks it pretty plain, for that the 14th of Hen. VI. 
Heary Forteſcus by Deed indented, did grant and confirm unto 70 Forteſcue, 
his Groth and Jſabella, who was Wite of the ſaid Jobn, all the Meſſuages, 
Lands and Tenements of Jobn Fartefeue, Father of the laid Henry, in Owercomby 
Efford and Aion, in the Parith of Helboughton, Devon. II. H. 

(Cf) Prince un ſup, (eg) Dugd. 268, (5) Carter's Heraldry, 
245. Dugd. 142. a. (1) Ib. Chron, Series, 61. (4) Ib. 62, 3. 

(1) Spelm. Gl. 343. a. Nic holſon, III. 163. V. Rot. Patent. 20 Hen. VI. 
Pt. 1. m. 10. Clauſ. 38 Hen. VI. m. 20. Rot. in Turr. dorſo ſummonit. Parlia- 
mentt, 23. m. 21. 25 Pt. 1. m. 12.— m. 24. 27. ts 24. 28. m. 26. 29. m. 31. 
31. 1. 31. 32. m. 9. Clauſ. 33. n. 31. 38. m. 29, 300 W. 555. W. 423. 
Hickes's Theſaur, pr. XLVI. Bgker 232. 

t As to the Promotions of Sir Job» Forteſeur, there is no doubt but that he was 
Chancellor in tome Sort : But when, or to what Purpoſe, whether ever during 
the actual Reign of Heu. VI. or ſo as io exerciſe his Office in WeAminfler-Hall, 
may be a Queſtion. By the Year-Book of Heu. VI. Pt. the zd, in Eaſter Term, 
the 35th of that Reign, A. D. 1460. he was ſtill in the King's Bench. The three 
fullowing Terms (all that were in that Reign) I find no mention made of him, 

though there were two or three Caſes in B. R. or the Exhequer Chamber reported. in 
thole Terms, and in Mich. Term one in Chancery. Thoſe Times were very tumul- 
9 2 tuous, 


| 
| 
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He was certainly a Perſon of great Abilitics, of excellent Learn- 
ing and Authority, of e Knowledge in the Laws, a good 
Antiquary, and alſo a Lover of the Polite Studies. His learned 
Commentaries on the Laws, and his political Writings make him 
famous to all Poſterity (. | | 

His Capacity and Qualifications, natural and acquired, were no 
doubt equal to that high I ruſt and Employment he was called unto, 
being admirably well verſed in the Laws of England (his peculiar 
Profeſſion). He is mentioned among Authors (x) by the honour- 
able Stile of © That great and famous Lawyer.“ 

If we conſider him in the Seat of Juſtice, he diſcharged that im- 
portant Truſt with ſuch Uprightnets, that a certain Author (e) gives 
him the Title of that Learned and Upright Judge. When in 34 
Hen. VI. the King made another Sheriff in Lincolnſhire than he 
that was choſen according to Statute, our Chancellor and Sir Jen 
Priſat, in the Name of the reſt of the Judges ſaid, that the King 
did an Error (9. 
le went into a voluntary Baniſhment with Prince Edward, (9 


Son of Henry VI. where he was near his Perſon to do him what 


good Offices he could, at which Time he writ his Book de Laudi- 


tuous, and King Henry hardly ever in his own Power. In July he was defcated and 
taken Priſoner by the Earls of March and Warwick, Under their Power, but in his 
Name, a Parliament was called, and the Duke of York declared Heir to the Crown, 
and to ſucceed after Henry's Death. And though the Queen, about Chr:;fmas, en- 
countered and ficw the Duke of York, and afterwards marched as {ar as St. Albans 
towards London, yet was the King ſo much in the Power of Maravicl, that he 
was obliged to be in Perſon in the Army which oppoled her. That Army was 
indeed vanquiſhed, and he went over to his Queen: 2 upon the Advance of the 
Earl of March (preſently after Ed. 4.) who had newly beat the Earls of Pembroke 
and Vilis; they marched back, and left the Way to Lenden and the Throne open, 
and thereby an End was put to the real Reign of Henry. So that, in all the Lime 
before-mentioned, he could hardiy make a Chancellor, at leaſt, without the Good 
Will of the Duke of Yori, or Earl of Warwick. By Sir * Foba's Petition to 
Ed. 4. it is plain he was with King Henry in Scoilfand ; probably he went to him and 
his Queen upon Edward's being proclaimed Ning (perhaps before; poſſibly, to 
one or other of them, the Summer before) and after the Lots of the Battle, which 
followed ſoon after that Proclamation, white the Queen and Prince went to France, 
he accompanied the Ning into Scotiamnd, ttayed with him, and writ for his Title there. 
There, or before in England, he might be made Chancellor, as Sir Edzvard Hyde 
was in Charles the decond's Exile. By Coke's Preface to his firſt Inſtitute, p. 2. 
One would think he was removed from the King's Bench 1 Ed. 4. and by Conſe- 
quence, continued there ſo long. His Efhgics on his Monument is only in his 
. Robes of Chief Juſtice. For, to be ſure, they would not venture to give him the 
Enſigns of any Honour he received from Henry after Edward's Poſleſſion of the 
Throne. And, I obſerve, that in the Inſcription upon the Marble, added to his 
Tombſtone, he is {aid to have been Cancellarius ſub. H. b. reve & Edwards prin- 
cipe; that is, as I underſtand it, under Hen, VI. while he was at liberty, and after- 
wards under his Son the Prince, whilſt abroad, 
(in) Fuller's W. 256, Pret. to 3 Co. 4. b.—6 Co. r. 4.— Co. 4. 6. 11,10 
Co. 16. W. 236, 334, 367, 525. (½) Dugd. 142. Ru u. I. 535. 
(s) Fulter's H. State 202. W. 367, 423. () Ib. 198, 2 Inſt. 559. 
V. polt. p. Gale. Pref. ad Script. Brit. Fo. 3. b. Cotton's Abr. Rec. 693. 
Cott. Libr. Otho. A. VIII. Fo. 67. qto Nicholſon, III. 167. Pref. 10 Co. S. a. 
OW. 177.222 _ | | 


V. Cott, Abr. Rec, 693, 


lus, 


I „„ TK. iti 


bus, a learned Diſcourſe, full of excellent Matter, and well worth 
the Reading. It was compoſed for the Encouragement and Di- 
rection of the Prince in his Studies, and to kindle in him a Defire 
to know and underſtand the Laws. (7). | 

In that laborious Station wherein he was employed, and which 
might have exhauſted another Man's whole Time he redeemed 
ſome vacant Hours, (s) which he carefully laid out in penning ſeve- 
ral other judicious Books and Tracts, upon Subjects of Importance, 
He very well deſcribes how he ſpent his own Time, in his Book, 
de Laudibus (t). ** You are to know, ſays he, that the Judges do 
not fit in Court to do Buſineſs above three Hours in the Day, that 
is from Eight in the Morning to Eleven. After they have taken 
e ſome Refreſhment, the Method is, to ſpend the reſt of the Day 
& in the Study of the Law, reading of the Holy Scriptures, or elle 
eit is taken up in ſome other innocent Amuſements, at their Plea- 
t ſure: So that it is rather a Life af Contemplation, than of Ac- 
&« tion, free from worldly Cares and Avocations.” 

The Time or Place of his Death are uncertain, the Probability 
is, that he died at Ebburton, near Cambaer, Glouceſlerſbire, where 
he was ſettled: Which Manor and Lands he had by Sale from 
Sir Robert Corbett, as by Need declared 35 Hen. VI. « The Rever-= 
% ſion of his Manor of Ebrighton, in the County of Glouer/ter, to 
„ be held after the Death of Joes late Wiſe of J Grevill, 
« Eſq;” This he left to his Poſterity, and it ſtill continues in the 
Name and Family, and belongs to the Lord Clinton. | 

He lies buried in the Pariſh Church belonging to Zbburton (u) 
(now written more frequently Ebringten,) where in the Chancel 
there is a Monument erected for him; probably ſoon after his In- 
terment, by the Appearance of its Antiquity and Workmanthip: 
On this old Lomb lies his Effigies at full length in Freeſtone, in 
his Robes of Lord Chief Juſtice; which, doubtleſs, was dane at the 
Time that the ſaid Monument was firſt erected ; on the Sides and 
Fnds are the Forteſcue's Arms: Over this Tomb a Table of Mar- 
ble was faſtened, at the Charges of the late Col. Robert Porteſere 
of Mare and Filleigh, his direct Heir, with the following Inſerip- 
tion engrayen thereon : , be 

n 


Fœlicem & immortalem Memoriam 
f Clariſſimi Viri Domini 

Johannis Forteſcuti 

Militis Grandævi, Angliæ Judicis Primarii 

Et Proceſſu temporis tub Hen. 6. Rege & 

 Edwardo Principe, Summi Cancellariz 

Regis Conſiliarii prudentiflimi 
Legum Angliz peritiſſimi 

Nec non earundem 


Hyperaſpiſtis 
| Fortiſſimi | 
. (r).I', Dugd. 268, Weſtco!!'s V.ew of Devon. MS. () Riſdlen, Pt. 2. 244- 
(8) C. 5. (u) Prince, Camd. 249. (3) M. H. H. = 
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ui 
Corporis Exuvias Lætam Reſur- 
rectionem Expectantes 
Hic depoſuit 
Marmoreum hoc Monumentum 
poſitum eſt A. D. 
MDCLXXVII. 


Voto & expenſis Roberti Forteſcuti 
Armigeri ejuſdem Familiæ Ha- 
redis nuper Defuncti. 


Angligenas intra Cancellos Juris & Aqui 
Qui tenuit, Cineres jam tenet Urna Viri. 

Lex viva ille fuit patriæ, Lux ſplendida Legis, 
Forte bonis ſcutum, ſontibus & Scutica. 

Clarus erat Litulis, Clarus Majoribus, Arte 
Clarus, Virtute aſt | clarior emicuit! 

Jam micat in Tenebris, veluti Carbunculus, Orbi 
Nam Virtus radios non dare tanta nequit. 

Vivit adhuc Forteſcutus laudatus in Avum 
Vivit & in Legum Laudibus ille ſuis (x). 


The Family of the Forteſcues hath produced conſiderable Men, 
both in Letters and Arms. ' hey have matched into many eminent 
Houſes. - I here have been of this Name Stateſmen and Soldiers, 
more, perhaps, than any Family now in Being can value themſelves 
upon: They have planted themſelves very proſperouſly both in the 
Weſt and Eaſt Parts of England, and have attained Eminency in 


what Profeſſion ſoever they have applied themſelves unto (). It is 


remarkable, that fince the Reign of Henry VI. there have been ele- 
ven Sheriffs of this Name in Devonſhire; no other Family having 


had ſo many; and the Honour of Knighthood has been frequently 


* 


conferred upon them. 


Mr. Camden (z) obſerves, that her Majeſty's Deſcent by the Mo- 
ther's Side was not ſo high, yet noble it was, and branched out b 
many great Alliances, both through England and Jrelande That 
her Grows Grandfather's Father was 7effrey Bolen, a Man of a goed 

ear 
14.57. and at the ſame Time honoured with the Dignity of Knight- 
hood: A ſincere honeſt Man of great Eſtimation, and of fo large 
Means, that he matched his Daughters into the noble Houſes of 
the Cheneys, Heydons, and Forteſcues. His Daughter Alicia being 
married to Sir Fohn Forteſcue of Puleſborn in Com' Heref. (a) In 
Leland's (6b) Itinerary there's Mention made, among others, of the 
Family of Forteſcue. They have been ſettled in ſeveral Parts of the 
County of Devon, as at 


x) Prince, Y Fuller's W. 256. (xz) Introd. Ann. Q. El. 
42 II. 363. a. 90 (a) Viſitation Book. (6) Vol. VIII. p. 32. 


V. Cott. Lib. MS. Angl. & Hib. Fol. Oxon. 1697. pars 1. 314. 4. 10 
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High Bickington Viſitation Book, 

Chettlehampton — . a 8 

Combe in Halbeten; which the Couſins and Heirs of 1//illiam. de 
Combe granted to Jahn Forteſcue and [ſabeila his Wife, and t ic 
Heirs and Aſſigns of the ſaid n for ever, bearing Date the 19:h 


Hen, VI. 
MS. Coffin Ar. 


Cornwood. 

Filleigh, whence the Family of Filleigh took their Original. Si- 
mon de Filleigh held half a Knight's Fee here in Hen. II's Time. 
"That Name continued Lords thereof unto the Reign of Henry IV. 
then it paſſed to Trewin of Mare, whole only Inheritrix Jean took 
to Huſband Richard Denſcll, whom his Son Richard ſucceeded, 
whoſe Daughter and Heir was married to Martin Forteſcue, eldeſt 
Son to Sir Fohn Forteſcue, Chief Juſtice, which Name inheriteth 
theſe Lands to this Day; where they enjoy a large Demeſne, with 
a beautiful Park thercunto belonging (c). The preſent Owner is 
the Right Honourable Hugh Furteſcue Lord Clintan; who having 
demanded his Writ of Summons to Parliament, purſuant to a Claim 
by Right of Marriage, which had lain dormant in the Family ever 
ſince King James I.'s Time, was in 1721. called up to the Houſe 
of Lords, and on the 18th of March his Lordihip took the Oaths, 
and was ſeated between the Lords F:tzwalter and Dudley. | 

Buckland Filleigh, the ancient Inheritance of the Fille:ghs, 
Knights, who held this Land in the Time of Z4wardI. from which 
Progeny, by the Daughter of Denſell, who wedded the Heir of 
Mare, thele Lands came unto the above Martin Forteſcue, and 
were by him and his Wife given to /YUUliam, their younger Son, 
which Name poſſeſſeth the Place now. The preſent Owner mar- 
ried the Daughter of Prideaux, his Father the Daughter of — — 
The Gentleman who now inhabiteth it is //7 liam Ferteſeue Eſq; who 
married the Daughter of 77% ; his Son, the Daughter of Dennis (u). 
IViliam Forteſcue Eſq; Atcorney General to the Prince, Secretary 
to the Chancellor of the Exchequer, and Member of Parliament 
for the Borough of Newport in the lile of 1/775, has the pretent 
Poſfeſſion, by lineal Deſcent and Right of Inheritance. 

Hatherleigh Viſitation Book. | 

Forteſcue of Hollacombe, whoſe Daughter and Heir Annes was 
married to F:h» MHayle of Bake, C:ynwall, Eſq; 

Lamberton, which Reginald Aldabede, or Adbede, held by the 
Conqueror's Gift; this was afterwards the G:Fards Inheritance, and 


then it came into the Family of Forteſcie in the taine Manner as 


Pill:igh and Weare-Gifferd (e). 

William Fortefcue of Morleigh in Com' Devon, ſecond Son of 
Thomas Forteſcue of Mimſtan, married Katherine the Daughter of 
Melſßb, a Baron of the Exchequer. - Vijtation Bozk. 

In North Hewifh, near South Brent, Devon, is Norreys the Lands 
of One of that Name, in which it continued to the Reign of Z4- 
ward III. when William Norreys, by a Daughter of Roger Cullaton, 


(e) Riſadon. (d) Ibid; (e) Ibid, 
e 4 had 
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had Iſſue one Daughter, who married a Foerteſcue, from which 
Houſe, Riſdon ſays, came the Forteſcues in the Eaſt of England, 
(Viz. at Poleſborn (, or Puleſborn in Hertford/hire, (I find that in 
the 2d Edward IV. all the Lands of Sir Jobn Forteſcue in Middle 
fex and 2 Ghuceſter, Senger ſet and Milis were granted to 
John Wenlock Knight) Fulborn, (g) or Fawborn in Ehe, and 
daldon (Y in Bucks, | | 

_ William Forteſcue of Preſton was ſecond Son of John Forteſcue 


of TLimſton (which F-bz Forteſcue had to Mother the Daughter 


and Heir of John Preteſton, or Preſton) by Iſabel the Daughter of 
Thomas Gibbes of Fenton Com. Devon (i). Sir Peter Farteſcue of 
Preſton and Mood is mentioned in Guillim (4). | 
"Eaſt Slapton. MS. Coffs. vid. Vallopit. | 
Spridleſton is a Tithing, wherein formerly William Spriddle in- 
herited, afterward it came to be a Dwelling of that notable Name 
of Forteſcue (I). Fobn 8 of Spirelſian Com, Devon was 
third Son of John Forteſcue of Nimſion by Habel the Daughter of 
Thomas Gibbes, &c. ut ſupra (m), This Seat and Eſtate ſtill con- 
tinues in the Name of e | 41 
Vallopit was the ancient Inheritance and Dwelling of a Family 
fo called, which, after ſome Deſcents in that Houſe, by a Daugh- 
ter and Heir of Nicholas the laſt, who was Wife of Henry Forteſcuc, 
advanced their Eſtate by one of the Heirs of Hengeſton, and in- 
yeſted that Name with theſe Poſſeſſions: Which Family is diſtin- 
uiſned by their Dwelling from other of the Forteſcues (n). The 
preſent Poſſeſſor is Edmond Forteſcue, Eſq; a Gentleman of a fair 
honel Character and of great Hoſpitality, ſince dead without Iſſue 
ale. | 
Weare Gifford. The ancient Inheritance of the Gifords, where 


Sir Malter Giffard, Knight, lived in the Time of Henry III. who 


Jeft his Lands to Emma his Daughter, who was firſt married to Sir 
Hugh Widworthy. 2. Io IWilliam Trewin. 3. To Sir Robert Din- 
zam: She had Iffue only by Trewin, who ſucceeded in the Gifards 
Inheritance. William the laſt of this Linc, who died the Beginning 
of Henry V.'s Reign, left iſſue a Daughter, who married Richard 
Denſell, whoſe Son Richard left one only Daughter, who married 
Martin Forteſcue. The Family hath flouriſhed in this Seat ſome 
nine Deſcents (o). be 

Forteſcue of Wood is mentioned in Riſdon (), and in Guillim 
abi ſupra. 15 | ET 7. 
The Arms of Forteſcue are, in ſextd fene/trs, medii Templi Aula, 
werſus Aguilonem (g). —— There are ſeveral Monuments and In- 
ſcriptions to the Family in the Churches, Devon. 


CF) In escort tis Hereſordi, and fo tis in the Vijitatign Bool, v. Rifd. Part 2. 


231, 2. MS. Coffin. (Cg) V. Cambd. 358. ( Ibid. 281. 
(i) Fiftation Beck, (#) 5 Edit. 1679. p. 66. (1) Riſclon-. 
. (m) Viſitation Book. () Riſaon. (e) . 2 (5) 

(2) Ibid. Tit North Hewifh. : (7) Dugd. 230. | ; ) 
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I nd ih Mr. ilirs Notitia Parliamentaria Han. Farteſeu (r,, 
Knight of the Shire for Devon, 9 Hen, V. Jahn Fort cue, Burg ls. 
for Trveſtoke, ꝙ Hen. V. John Porteſcue for Taveſioke, 2 & 3 
Hen. VI. John Forteſcue for Plympton Com. Devon, 8. Hen, VI. 
Thomas Forteſcue, of the Inner Temple for n Bucks, 
35 El. William Forteſcue for Chipping-Micomb, 30 El. Ws 

I ſhall, in the next Place, ſet down the Worthies of this Name 
and Family in order of Time, as I have that of the ſeveral Seats. 
where they have lived, in an Alphabetical Series: To arrange them 
in any other Manner, or diſtinguiſh them in Deſcent, ſo as to give, 
each their due Precedence, ſurpaſſes my Ability. „ 

Richard Forteſcue of Vimſton in the County of Devon lived in 
the Time of William the Conqueror. * Tan,, . 

John Forteſcue de Valepit held 8 Ed. I. Stancourt prior in Colrug., 
Hund. Devon (5). ONE 

A. D. 1461. There was one Sir Richard Forteſcue, Knt, ſlain at. 
the Battle of Sr, Albans (t). 3 

William Forteſcue of Vimſton, a Deſcendant of the above. 
Richard Forteſcue, in the Eighth Degree, incluſive, had, by his 
Wife Jſabel, the Daughter and Coheir of Fohn Beauchamp, Somer= 
fets, Sir John Forteſcue, a ſecond Son, Captain of Meaux and Go- 
vernor of Brie in France, under Hen. V. who had by Matilda, 
Daughter and Heir of Chamberlayne of Suffolk (u). Re 

r Forteſcue, Chief Juſtice of Ireland, a Man (x) of Great 
Eſteem for his Virtue and noble Sincerity, in ſuch a Place of Au- 
thority. His eldeſt Son was Henry Forteſcue of Mood. The ſecond 
Son was Richard Forteſcue. 1 

Sir John Forteſcue Chief Juſtice and Lord Chancellor of Exglan 
was his third Son. | "oy 

A. D. 1471. Anno Regni Ed. IV. 119 Richard Forteſcue, Efqz 
of the Body to the King, came down, and, by open Offer-of the 
King's free Pardon to the Earl of Oxford's Men, and ſecret prac— 
tiſing, wrought fo far, that the Earl was forced to yield St. Michael's 
Mount, Cornwall, which he had fortified and held out againſt the 


King (y). | | 5 0 
A. D. 14271. There was one John Forteſcue Eſq; Sheriff of 
Cornwall (zx). | | FR 
There was one John Forteſcue Eſq; High Sheriff of Devan no 
leſs than three Times in the troubleſome Reign of Hen. VII. a 
Prince who well knew how to make Choice of fit Men for his 
Service (a). g „„ 
Sir Adrian Forteſcue, called Sir Thomas Mopr (b), Sir John 
Forteſcue, was Porter of the Town of Calais, who came over 


(7) I venture to read it Forreſen'; probably, becauſe the (e) being deſcribe i be- 
youd its Proportion of an Oval, it might eaſily be mi:taken by the Amanuentis for 
an (o) (it being pr. Forieſon) and the Miſtake of (u) for (n) is very obvious, | 


* 


Ms. Coffin, * (t) Stove s Ann. 163 1. P. 339% (4) Viſtatian Host. 


(x) Weſtcott Riſd. Part 3. p. 244. 0 Kennett, I. 457. 2. Hel. 1887, 
749. b. Norden 39. Rapin, VI. 101. (z) Fuller's W. 208. 
off. «op 9. Kap | 
(a) Ibid. 270. (6) In his Life Rich, III. 
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with Hen. VII. and effectually aſſiſting him to obtain the Crown (cc), 


was by him deſervedly created a Knight Banneret. He was after- 
wards (viz.) 1539, unhappily attainted in Parliament of Treaſon, 
together with Cardinal Pole, his Mother the Counteſs of Saliſbury, 
and others, as conſpiring with the Pope againſt the King, and be- 
headed by Hen. VIII. (4) Hollinſbead, Speed, Stow, &c. only men- 
tion his Death, in general, and that the Records of it are ſhort. 
His Daughter (e) (Heir to her Mother, who was a Stoner, 
an ancient Family in O»fordftire) was married to the firſt Baron 


 Hentworth. 


Lewis Forteſcue, a younger Son of John Forteſcue of Spirelſtin, 
Com. Devon, was Baron of the Exchequer, Temp. Hen. VIII. 
Viſitation Book, 

Among the Worthies of this Family, Sir John Forteſcue, Knight, 
Chancellor of the Exchequer, and, of the Privy Council to Queen 
Elizabeth and King James (%, was a great ornament to his Coun- 
try, a Man of deep Learning and approved Wiſdom : Where, or 
when born is uncertain, and it is equally uncertain, to what par- 
ticular B: anch, among ſo many of this Name, in Devon, to reduce 
Him. He was Tutor (g) to Queen Elizabeth for the Languages; 
being a great Maſter of the Greet and Latin Tongues. She made 
him Chancellor of the Exchequer, and of her Privy Council. Her 
Saying was, Two Men out-did her Expectation, Forteſcue for 
Integrity, and J/a//mgham for Subtilty and officious Services.“ A 
very worthy Gentleman, who was ſo jealous of the Liberty of his 
Country, that he moved to have King James obliged to Articles be- 
fore he was admitted. So did Sir Walter Raleigh, and other gene- 
rous Spirits; but the Ear] of Northumber/and ſwore, he would 
bring him in by the Sword; and Cecil the Secretary, ts have the 


Merit of his eaſy Admittance, fruſtrated all Motions of Articles (%, 


upon which Account the King (i) always bore him a Grudge, 
though he continued him of his Council, and made an Exchanye 


of his Office; making him Chancellor of the Dutchy of Lanca/tcr, . 


inſtead of Chancellor of the Exchequer, He left a good Eſtate in 
Buckinghamſhire, near Newport, called Saulden (&); where he 


built a fair and neat Houle for him and his Family, where they 


have continued even to this Day. Sir Jabn died, and was buried 
July 4th 1608. The famous Ar. Camden, Clarencieux King at 
Arms, ordering and ſetting forth his Funeral (7). The laſt of the 
Family Sir Francis Forteſcue, died at the Bath, Tueſday Novem- 
ber 11th 1729, having left no Iſſue. He was a Roman Catholick, 
but ſo good a Neighbour and charitable to the Poor, that his Coun- 
try have a great Lols in him, 


(c) Fuller's W. 256. (d) V. Viſcott Camd. 266 (2;) Hall and Hi. 
Temp. R. 3. Kennett, I. 508. a. II. 219. a. b. (e) Camd. 266 (23) . 
Ragin, VII. 508. Burnett, H. Reform. I. 264. 358. Ap. 295. | 

Y) Weſtcott. Fuller's W. 2.56. Rijdon. (g) Lieyd £56. Riſad. Part 2. 
244, 348. (.)) Olamixon 18 b. (i) Ofborne's Mem. I. 1 Part, 8 
1. pp. 6, 7. 83. (k) Camd. 281. (1) Wood's Ath. I. 482. 
Kenneit, II. 557. b. 568. a. 610. a. Rain, IX. 277. Olin. a2. b. | - 
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Sir Anthony Forteſcue was Marſhal of Ireland, A. D. 1 562. 
This Sir Anthony Forteſcue, together with Arthur Pool and Sir 
Geoffrey Pool, his Brother, — un (m) he had married, had 
formed Factions in the Kingdom. Upon this Advice they were ſent 
to Priſon, and afterwards tried; they confefled a Deſign of with- 
drawing into France to the Duke of Guiſe, of returning from 
thence into the Principality of Males with a French Army, in order 
to proclaim Mary Queen of Scots, Queen of England, and Arthur 
Pool Duke of Clarence: They proteſted notwithitanding that they 
had no Intention to attempt any Thing during the Queen's Life. 


Their own Confeſſion condemned them; but, the Queen, in con- 


fideration of their illuſtrious Deſcent, forgave their Offence (9. 

Sir Jahn Forteſcue, Maſter of the Wardrobe, obiit December 
23d 1607. Viſitation Book. ; | 

Anno 1619. Feb. the King was pleaſed to Knight Forteſcue, 
and others, late Commiſſioners for the Navy and Domeſtick Af- 
fairs (o). 

I al Mr. Nicholas Forteſcue one of the Lords of Carmeal Ball, a 
Tin Mine ſo called in the Hundred of Penwith Cornwal (p). 

$kyberio, in the Pariſh of Mauugan in Meneag, in the Hundred 
of Kyrier, Cormoal, the Houſe of Forteſcue (9). 

Sir Francis Forteſcue, Knight of the Bath (+). 

Sir William Forteſcue, his Son (s). 

Sir Edmond Forteſcue of Valluupit, after having ſerved Charles I. 
with great Courage and Fidelity, as a brave Commander in the 
Wars, and made as Honourable Articles for the Surrender of Charles- 
Firt at Salcombe, Devon, (whereof he was Governor) as could be 
demanded ; upon the Fall of the King and his Cauſe, he fled be- 
yond Sea, and died in Holland; he was interred at Delft, where is 
a Monument erected to his Memory. He was forced to compound 
for his Eſtate at Six hundred and fixty Pounds and upwards, in the 
late Troubles (t). 

There was one Sir Nicholas Porteſcue, Knight of Malta, Alain in 
Lancaſbire, in the late Wars in England, his ſaying was, Let 
Reputation do the Reſt (z).” 

Sir Faithful Forteſcue, third Son of John Forteſcue of Buckland 
Fil eigb, in the North-weſt Parts of Devon (that is, his ſecond Son 


7 his ſecond Wife, Daughter of Sir John Chicbeſter of Ra/ergh, 
n 


ight) was a good Soldier, and for his Service knighted in /re- 
land; what he is moſt worthy to be memorized for, is his coming 
over to King Charles I. at Eaghill with his Troop (x). 

The Viſitation Book mentions a Sir Faithfu! Horteſcue, third Son 
of John Forteſcue of Buckland Filleizgh, by Anne Daughter of I/a!- 
ter Porter of Thetferd Com. Norfe/k, (who was the Relict of De- 
gorie Thorne of Shepwaſh) Governor of Knockfergus in Ireland. 


(m) (Dauzhbter) Viſitation Book. (1) Camd. Ann. A. D. 1562. K-nrett, II. 
389. a. Rapin, VIII. 295. (e) Ann. J. I. Kennet, II. 651. 

(?) Norden, p. 42. (7) Ib. p. 51. Fifitation Book. (-) lb. (+) Ih. 

(t) Lloyd's Mem. 556. Olamixon 312. 2. (A) Lloyd, 668 & legy. 

(*) Weſtcott, Lloyd's Ld. Clar. Fol. II. 36, 38, 121. 
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There was one John Forteſcue of Cookill, Worceſterſhire, Eſq; 
who paid Two hundred thirty-tour Pounds for his Loyalty, and 
John Porteſcue of Bridle/t, Devon, (perhaps it ſhould be Spridlfine) 
Who paid Two hundred and two Pounds (y). 15 
There was one Col. Forteſcue in the Farliament-Armp, after it 
was new modelled (2). There was alſo one of the Name of great 


Eminency and Command in the Fleet, in the Reigns of King 
Charles II. and King James II. | 


A Catalegue of the Books and Tratts written by Sir John Forteſcue, 
Lord Chief Fuftice and Chancellor of England; and in what Libra» 
ries they are tg be found. | 5 


I. DE laudibus legum Anglia. Ex Impreſſ. Ed. Whitchurch, 

temp. Hen. VIII. (“). This Book was firſt tranſlated and 
publiſhed, together with its Engliſh Verſion, by Robert Mul- 
caſter, 8%. Lond. 1599. (Printed by Thomas [Vight and Bonham 
Norton, Cum Privilegio) under the Title of “A learned Commen- 
* tary of the Politic Laws of England: Wherein by moſt pithy 
« Reaſons and Demonſtrations, they are plainly proved to excel, 
« as well the Civil Laws of the Empire, as alſo all other Laws of 
« the World, with a large Diſcourſe of the Difference between the 
« two Governments of Kingdoms, whereof the One is only Regal, 
< and the other conſiſteth of Regal and Politick Adminiſtration 
& conjoined,” —— Written in Latin by the Learned and Right 
Honourable Mr. Forteſcue, Knight, Lord Chancellor of England in 
the Time of Hen. VI. A. D. 1616. It was reviſed and improved 
with the Notes of Mr. Selden. This Edition being out of Print, 
the Company of Stationers gave leave to one of their Body to re- 
print it: But he publiſhed it in a very careleſs and flovenly Man- 
ner (a). The literal Faults, efpecially in the Latin Text, are 
very numerous: And ſome of them ſuch as moſt wretchedly per- 
vert the Author's Senſe and Meaning. Ar. I/aterhouſe took the 
good Pains to write a Gloſs, or Commentary upon it, ſuch as uſu- 
ally attends Books of Value and Authority, under the Title of, 
Forteſcutus illuſtratus. It was wrote during his Exile, for the bene- 
fit of Edward, Prince of Males, Son of Henry VI. adviſing him 
to the Studies of the Laws of England; ſaid to be tranſcribed by 
Sir Adrian Forteſcue, on Paper, containing a great Varicty of 


Chapters (5). 8 7 
II. A Treatiſe of Forteſcue de Jure Regali & Politico, The 
firſt Thing in this MS. in his Treatiſe, de Laudibus. Then follows 
his Dominium Regale, Sc. In this the two laſt Chapters are want- 
ing, Finis is placed at the End of the XVIII. Chapter, and almoſt 


«« ( 70 Leds Mem. (g) Olumiaan. .(*%) Mr. Waterbouſe, 
Pref. Marg. (a) Nicholſon, III. 166. rebatdAονο t 

> (b) W. 215. Bibl. Bodl. 1799. Digby 198. p. 48. Catt. Libb. MS. Angi. & 
Hib. Fo. Oxon. 1697. I. 87. a. Bibl. Corr. Otho A. I. Fo. it. Under the Gene- 
ral Title, de Legibus Angliæ, v. Dugd. 58. 
„ a whole 


The FLIES CF Ixi 


2 whole Page blank (c). Sir Jahn Forteſcue (Lord Chief Juſtice of 
Fu-land), his Treatiſe de Dominio Regali & Palitico, &c. written 
ty the Hand of Sir Adrian Forteſcue (d). This Piece has been pub- 
lithed by the preſent Sir ona Forteſcue, under the Title of the 
Difference between an abſolute and limited Monarchy, with ſome 
Remarks and a learned Preface, inſcribed to the Right Honourable 
Hugh Forteſcue Lord Clinton (e). 

III. Opuſcu'um de Natura lgis Nature (f), Cc. A pretty fair 
Book for the Time when it was written. A curious MS. on Paper, 
„ ſmall Folio, with large Margins, eſpecially at the bottom, writ 
& gn both Sides, without iE Dedication or Preface.“ — 
Each Chapter hath its Contents. The whole Title is, 


\ . Opuſculum de Natura 52 2 
| t, | 
De ejus cenſura in Succeſſime Regnorum Supremorum, It is Diſ- 
tinguiſhed as a firſt Part, (pars prima). The Concluſion of this 
Piece (Cap. XLVIII.) ſeems to intimate an Argument upon the 
Rules of Succeſſion to Kingdoms in general. It is in the following 
Words, Scriptor progreditur, alium ſuperinde, quod de Jure ſuc- 
© cedendi in Regnis ſupremis intitulabitur, exordiens fic Libellum.“ 
This Second Part is now loſt, or probably deſtroyed by its Author. 
Mr. Materbonſe (g), in his Commentary on Furteſcue, mentions 
the Opuſculum under the Character of An excellent Treatiſc, a 
„Book of Worth and Weight, purpoſely penned to ſet forth to the 
Prince the juſt Meaſure of Government according to the Law of 
Nature and Nations.” Though the Language be a little incorrect, 
the Senſe, conſidering the Time when the Author wrote, is very 
extraordinary, and he muſt be allowed to have been a Perſon of ge- 
neral and uſeful learning. This is alſo in the J/or/te;- Library, 
under the Title of, Tractatus de Naturd legis Nature per D. Joan- 
nem Forteſcue (hb). The Book de Vigore legis Naturalis, mentioned 
by both Bale and Pits (i), probably is the Opuſculum (. 
IV. Defenſio Juris Domus Lancaſtriæ (1). 
V. A Defenſe of the Houle of Lanca/ter, one Leaf (m). 
VI. Genealogy of the Houſe of Lancaſter (n). 
VII. Of the Title of the Houſe of York (a]. 
VIII. Genealogia Regum Scatiz. In the ſame Hand (p). 


(c) Bibl. Bodl. 1799. Digby 198. Bibl. Cott. Claudius. A. VIII. 21. Dagd. 53, 
b. Bibl. Cott. Otho A. 2. Fo. 40. Bibl. Bodl, Laud. I. 1387. 47. ib. Digby 1745. 
145. Catt. Libb. MS. I. p. $7. a. v. Dagd. 38. W. 177. Seid. II. 1118. Fort. of 
Mon. Pref, XXXVI. 

(4) Ib. (e) 8*. Lond. 1714. (F) Cat. Libb. MS. 66. 2. 72. 4. 33. b. 


(8) pp. 215, 423. (5) Catt. Libb. MS. II. 213. a. 
() V. Teſtimonies before: the Latin Text. (H Dugd. 58. 
(/) Bibl. Cort. Otho A, 3. Fo. ys. (n) Th. 3. F. tro. 


2 Cott. Otha A. 5. F. 111. (but ſhould be gr. being miſplaced by the 
„ok binder). | | 
(9) Ib. 6. F. 9a U. Nic hoſon, III. 167, ( Bibl. Cort, Ori A. 7. F. 95. 
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IX. Defence of the Houſe of York, 4to. () In Coll MSS. Fa. 
meſii (r). Quædam excerpta ex Forteſcue contra Titulum Edward 4. 
in which you will find remarkable. Ad gue dicit Miles prædie- 
tus, quod nulla Mulicr, obſtantibus Lege & Conſuetudine Angliæ, in 
Jure Coronæ & Regni illius — poteſt. Sed, &c. 

X. A Dialogue between Underſtanding and Faith, 6 Leaves, Fol. 
written by Sir John Forteſcue in the Time of King Hen. VI. in quo 
oftendit quibus modis & rationibus Deus ſæpe caſtigat & punit Reges per 
eos, qui magis contra illum deliguerunt (6). He is alfo ſaid to have 
written a Prayer Book (7). 

XI. Sir John Forteſcue's Daclaracioun upon certayn Wrytingis 
ſent oute of Scotteland, ayenſt the Kingis Title of his Roialme of 
Englond, 16 Leaves, 4to. all in a Hand as old as Sir John's 
Time (u). It is writ in Vindication of King Henry's Title, wrote 
in Engliſh, it contains 30 Pages in Folio (x). 

Mr. Dugdale (y) mentions an Abridgment of the Best of Afizes, 


performed by our Author, but he vouches a wrong Authority; and 


I no where find any ſuch attributed to him. 


What is mentioned (z) to be writ by him under the Title of, 
« De Diſcrimine Legum: Or, the Laws Civil and Provincial,” in 
one Book, is determined by Bale and Pits (a) to be his Book de 
Laudibus; though they are mentioned by them as two different 
Pieces; I attribute it to their Miſtake, neither of them being infallible, 

The Advices from the Cotton Library, I am obliged to place to 
the Account and great Humanity of Mr. Cafley Sub-Librarian of 
the King's and Cotton-Libraries, who was at the Pains of ſearching 
and ſending me a Catalogue of all the MS. Pieces of Forteſcue in 
that Library; who gives it as his Opinion, that they are all in a 
Hand as old as Sir 7%n Forteſcue's Time. 

That Part of the Preface, which relates to Jurfes, was written 
before the Bill paſt in Parliament, “ For their better Regulation.“ 
I chuſe to let it reſt as it is. As the Act is but Temporary, * To 
„continue and be in force only until the firſt Day of September, 
«© One thouſand Seven hundred and Thirty-three, and from thence 
« to the End of then next Seſſion of Parliament, and no longer.” 
Beſides, for what appears, it has Reſpect only to“ Trials of Iſſues 
„joined, to be tried before the Juſtices of Aſſize, or Niſi Prius.“ 
By an Addition and Amendment to this Law; and if the Regu- 
lation were made to extend alſo to Trials in capital Caſes, inno- 
cent Perſons wil! have more than a bare Chance for their Delive- 
rance: The Guilty will be well entitled to their Deſerts, viz. that 


Puniſhment which the Laws-and common Juſtice require, and no 


Odium can reflect in the Caſe_of State Trials. [Stat. Geo. 2. p. 
519. J 7&8 V. 3. c. 32. 3 & 4 Aunæ, c. 18. 10 Annæ, c. 14. 
Trewarthennich, \.. ornwall. © | | 
April 1-th 17 32. 


(q) Bibl. Cort: Ortho, A. 8. F. 67. (r) 28. p. 10. Catt. Lib. MS. p. 262. b. Wosd's 


Aib. I. 616. (3) Bibl. Cott. Vitell. E. X. 25. Fo. 196. (7) Rijdon, II. 244, 354. 
(u) King's Li r. 17. D. XV. 3. 4 Bibl. Yetw. 5260. Vel. XXI. Catt. Lib, 
MSS. II. 213. a. (x) Ib. (3) Ubi up. (z) Ibid, 
(a) V. Teſtimonies before the Latin Text, 
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The Barony of Clinton. 


HENRY E. of Lincoln v. Samuel Rolle & al. 
Caſes in Parliament by Sir Bart. Shower, p. 154. 


Theophilus Com. de Lincoln, 
2 = wa — 1 3 
Arabella Rolle. Edr'us Dom. Clinton. Cath. Booth. Mar. 


ob. vita Patris, Boſcawen 
— — — | 
Edr'us Com. de Lincoln. Bridget 
Forteſcue 
— 


Fan :y 
Hugh Lord Clinton 
ſo declared by K. 
Geo. Iſt. Feb. 1720. 


DWARD the firſt Earl of Lincoln had Iſſue by Urſula, the 
Daughter of William Lord Stourton, Henry, who had Iſſue 
by Catherine, the Daughter of Francis Earl of Huntington, 
Thomas, who (by El. One of the Daughters of Sir Henry Knever 
of Charlton in the County of Wilts) had Iſſue ſeven Sons and nine 
Daughters. Henry and I homas the two Eldeſt died young, The- 
ophilus the third Son ſucceeded his Father in the Earldom of Lin- 
coln, was made Knight of the Bath at the Creation of the Princeſs 
Anne 1616, and married Bridget one of the Daughters of Wiiliam 
Viſcount Say and Sele, and had Iſſue Edward, who died (Vita 
Patris) and had Iſſue Edward his Son, who ſucceeded his Grand- 
father in the Earldom of Lincoln; but he dying without Iſſue, the 
Earldom of Lincoln went to his Great Uncle Edward's Iſſue, who 
was the next Brother to Theophilus Earl of Lincoln above-men- 
tioned ; and the Barony of Clinton amongſt his Aunts, (viz.) Ca- 
therine married to Sir George Booth, Arabella married to Robert 
Rolle of Heanton in Devon (Grandfather to the Lady Walpole) ; 
Margaret married Hugh Boſcawen, and had Ifſue one Daughter 
married to Hugh Forteicue of Filleigh in the County of Devon, 
Eſq; whoſe Son Hugh was by King Geo. I. in Feb. 1720. declared 
Lord Clinton, | 
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The DIPLOMA #f the Univerſity of OXFORD in Convecation af- 
ſembled, conferring the Degree of Doctor of Laws upn the Honow: - 
able Sir John Forteſcue, one of the Judges of his Maje/ty's Court of 
Common Pleas. | | 


1 ELLARIUS, Magiſtri & Scholares Univerſ. Oxon. Om- 
nibus ad quos Præſentes Literæ pervenerint Salutem in Do- 
mino Sempiternam. Cum eum in finem Gradus Academici a Ma- 


Joribus noſtris prudenter inſtituti fuerint, ut Viri de Academia, de 


Eccleſia, de Principe, de Republica optime meriti, ſeu in gremio 
noſtræ matris educati, ſeu aliunde bonarum Artium Diſciplinis 
eruditi, iſtis inſignibus a Literatorum vulgo ſecernerentur; Sciatis 
quod NOS, ea ſola qua poſſumus Via, Gradu Doctoris in jure Ci- 
vili libenter ſtudioſeq; conceſſo, teſtamur quanti facimus Fohannem 
Forteſcue Militem, e Curia Communium Placitorum Juſticiarium 
Juris peritiſſimum, mira ſemper in has Muſarum ſedes benevolentia 
propendentem, nec minorem inde reportantem Virum perantiqua 


illius Johannes Forteſcue Militis, qui regnante Henrico ſexto, ſummi 
Juſticiarii Officium tanta cum dignitate per Viginti annos implevit, 


ſtirpe ortum; & quod pluris æſtimamus, ad magni ſui Anteceſſoris 
exemplum ſe feliciter ubiq; componentem, five cum eo in Scriptis 
leges Angliz eleganter collaudet, five Monarchiam juſtis limitibus 
concluſam Abſolutæ præponat, five iis Artibus, quæ optimum 
quemq; ornant Judicem, audiendi lenitate, explicandi Scientia, 
#qualitate decernendi mirifice excellat ; Virum quem, pari cum 
ſit induſtria, pari exercitatione, pari ingenio, uberiori fortaſſe doc- 
trina locupletato, pari erga patriam amore, erga Principem fide, pa- 
rem etiam Honoris gradum conſecuturum non dubitamus; Virum 
denique, cui non fatis eſſe videtur relictam a Majoribus Gloriam & 
Domeſticam Laudem tueri, niſi & hoc proprium ſuæ familiæ decus 
aſtruat, ut dum Amplitudini, & Privilegiorum incolumitati ſuæ 
Curiz prudenter conſulit, idem, pro ſingulari ſua moderatione & 


Abſtinentia, jura conceſſa noſtra non invideat. Idcirco in ſolenni 


convocatione Doctorum, Magiſtrorum, Regentium & non Regen- 
tium quarto die menſis Maii, Anno Domini Milleſimo Septingen— 
teſimo triceſimo tertio habita, conſpirantibus omnium Suffragiis, 
eundem Honorabilem & Egregium Virum, Fehannem Forteſcue Ni- 
litem, Doctorem in jure Civili creavimus & conſtituimus; eumq; 
Virtute præſentis Diplomatis Singulis juribis, Privilegiis & Hono- 


ribus Gradui iſti quaqua pertinentibus Honoris cauſa, frui & gau- 


dere juſſimus. In cujus rei Teſtimonium Sigillum Univerfitatis 
Oxon. commune, quo hac in parte utimur, præſentibus apponi fe- 
cimus. DAT. in Domo noſtræ Convocationis Anno Domini Die 
& Menſe prædict. 
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INTRODUCTION. 


Uring that impious and unnatural CivilWar between the 
Houſes of York and Lancaſter, which not long fince 
raged in England, and by Means whereof, their Sovereign 
King (a) Henry VI. with his Conſort Queen (b) Margaret, 
who was Daughter of the King of Jeruſalem and Sicily, and 
their only Son (c) Edw. Prince of Wales, were obliged to quit 


the Kingdom: And at laſt, the King, being taken Priſoner 


(a) King Henry VI. after the Battle of Toxvton in Yorkſhire, was obliged 
to quit the Kingdom, and fly into Scotland. This was the Seventh Battle 
between the Houſes of York and Lancaſter (1). Mr. Camden calls it the 
true Engliſh Phar/alia. It was fought on Palm-Sunday, A, D. 1461. 
8 Speed 687. (9) Baker 217. Kennet 432. Eachard, I. 521. Rapin, 

p. 4+ 

(b) She was daughter of Rayner Duke of Ajou and Lorrain, a Prince of 
the Blood, Titular King of Jeruſalem, Sicily and Arragon (called by Specd 
and (2) Collier King of Naples); ſhe was a woman of an active ſtirring 
Spirit. After the Battle of Towton ſhe was obliged, together with her Son, 
Prince Edward, to go into France for Shelter: Afterwards, being taken 
Priſoner at the Battle of Tewkſbury, and carried to London, ſhe remained in 
Durance, till Duke Kayner, her Father, purchaſed her Liberty; but, at 
ſo dear a Rate, as he was forced to ſell to Lexvis, the French King, the 
Kingdoms of Naples, and both the Sicilies : She returned to him, and died 
at laſt in her Native Country. Speed 697. (82) Mezeray 467. Kennet, I. 
435. 454. Eachard, I. 493, 523. Comines 631. Kafpin, VI. p. 93. 94+ 
119. 134. 175 377. . 

(c) The Prince, as 1s related above, went into France with his Mother: 
After the Battle of (4) Tewifbury, Proclamation was made, That whoſc- 
ever could bring forth Prince Edward, Alive or Dead, ſhould have an Ar- 
nuity of One hundred Pounds, during Life,“ and the Prince's Lite to be 
* ſaved, if he were brought forth alive :” Being brought into the Preſence 
of Edward IV. he queſtioned him, what mad Perſwaſion had made him 
take up arms again him, where the very Attempt was Rebellion: To 
whom, with a Reſolution worthy of a Prince, he replied, © That he had 
** taken up Arms to recover his Father's Crown and Kingdom, which was 
*« violently uſurped, and that it was a Claim acknowledged by the Appro- 
** bation, not only of the Kingdom, but of the World.“ This retolute 
Anſwer provoked King Edward IV. ſo much, that he cruelly ſmote him 
on the Face with his Gauntlet, and then crook-backed Ricard, and che 
Duke of Clarence, with others, ſtabbed him to the Heart, even in the King's 


* 


(3) P. 513, (2) Great Hiſt, Dict. (4) See Annals 424. Holiuddead 6“ f. 
by Preience, 


Ix The INTRODUCTION. 


by his Subjects, ſuffered a (d) very long and terrible Impri- 
ſonment. But the Queen, with her Son, being thus ba- 
niſhed, made her Abode in the Dutchy of Berry, which at 
that Time belonged to her Father, the King of Feruſalem. 
The Prince, as he grew up to Man's Eſtate, applied him- 
ſelf wholly to Martial Exerciſes ; and being often mounted 


3 
7 


on fiery and wild Hor „ which he did not fear to urge on 
with the Spur, made it his Diverſion, ſometimes with his 
Lance, ſometimes with his Sword, or other Weapons, to 
attack and aſſault the Voung Gentlemen his Attendants, ac- 
cording to the Rules of Military Diſcipline: Which a cer- 


Preſence, and at his Feet, contrary to the expreſs Tenor of his Proclama- 
tion (5). Hiſtorians give this young Prince the Character of a comely 
Perſon, an happy Compoſition of Body, fair and well proportioned, lovely 
Youth. (6) Polydore Virgil calls him a moſt excellent young Man [ Adole- 
ſeens præſtantiſſimus] of a ſweet Diſpoſition, and a Prince of great Hopes, 
brave, bold, and of a daring Courage. He was born October 13, 1453, 
and murdered A. D. 1471. in the Eighteenth Year of his Age. (7) Mr, 
Habington writes of him thus, * Of whom we can make little Mention, 
* his Youth having performed nothing worth Story, though it promiſed 
& much; In the laſt Scene of Life he acted alone and bravely ; Poſterity 
& laments his Misfortune, and applauds the Juſtice of the Almighty in the 
% Puniſhment of his Murtherers.“ It being hiſtorically true, that all 
came to violent Ends: Gloſter being the Executioner of the reſt, and of 
him, the Earl of Richmond, the next ſurviving Kinſman of the butchered 
Prince. V. 147. Rafpin, VI. p. 129. Sir Wa. Raleigh Pref, to his Hiſt, 
World. Camden 234. 

(d) King Henry VI. was an unhappy Prince, firſt, as a (8) Minor, being 
but nine Months old when he came to the Throne: Then, in his Marriage 
with'a Woman of the French Blood and Intereſt ; She being a Niece to the 
Queen of France: He was engaged in Troubles and Wars the moſt Part 
of his Reign. The Wars continued about 16 Years, at Times. The Pre- 
tenſions being for good Government, The Field was quiet for about four 
Years, after which the Clamour of ill Government revived, and at the ſame 
Time, a Claim to the Crown, ſet up by the Houſe of York ; upon which 
the Wars grew hot for about four Years more, and a Ceflation of as many: 
After which, at the End of Two Year's War, ended the Quarrel with the 
Death of (9) Eighty Princes of the Blood Royal, and the Murder of the 
King, in near the goth Year of his Age, of which he reigned 38 Years, 
toſled with infinite — of Fortune; twice impriſoned and deprived 
of his Crown. A. D. 1455. After the Battle of St, Albans, the Duke of 
Fork and the Earls of Warwick and Saliſbury, conveyed the King, with 
great Appearance of Revrence, to London, 1460. He was taken in the 
Battle of Northampton and conveyed a Priſoner again to London, the very 


— 


(5) Scandalous Chronicle, Pr. at the End of Comines. Speed 697. (73) Baker 
213. Kennet 453. Eachard, I. 540. Commes. (6) Ed. Lugd. Bat. 1651. 
p. 673. (7) Life of E. IV. (8) Necheolſan, III. p. 27. (9) Comines 
L. I. Chap. VII. p. (7. Note b. ib. p. 321. 
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The INTRODUCTION. Im 


tain grave (e) old (f) Knight, his Father's Chancellor, at 
that Time in Baniſhment with him, perceiving, thus ac- 
coſts the Prince : 


next Year, in the ſecond Battle of St. A!3ans, which was the 6th in this 
Quarrel, the King was ſet at Liberty. 1463 (3 Ed. IV.) after the Battle of 
Hexham, where the York://s were victorious, the King fled into Lancaſhire, 
was taken in Waddingion-Ha!ll near Cleatherwood, and carried to Landon in a 
diſgraceful! Manner, with his Legs bound under the Horſe's Belly, and 
made Piifoner. 1469, Warwick comes to London, and delivers King 
Henry out of |'rifon. 1471, Edward IV. enters London and again impriſons 
the King. 1 ne ſame Year the Queen, with Prince Edward, Land at Wey- 
mouth with Forces, fought the Battle at Tewkſbury, and were both taken 


Priſoners. The fame Year Henry VI. was murdered. Mr. Collier ſays, 


the King had been kept a Priſoner in the Tower Nine Years, and releaſed 
by the Earl of Warwick, Holinſhead, Spred, Baker, Kennet, Eachard, 
N. Bacon— The Contin. Chap. XIII. V. Mr. Bayle Art. Ed. IV. Rapin V. 
p. 341. 398. (3: 

(e) * Grardevis oppida Curz—(16) Yirg, Grandzvus Nereus. 15. 
* Serioribu;r—Pomponius Sabinus. Firg. Ed. Serwii Baſil. 1536. p. 331. 

(f) Miles.] At the Time, probably, when our Author wrote this, was 
the higheſt Rank of the lower 1 Honour given to Men of 
Merit. Bare Knighthood is not without its digniſied Luſtre, in Point of its 
Riſe, Antiquity, and Univerſality of Ailowance. In our Laws it is ac- 
counted a Noble Degree, and of a Thouſand Years ſtanding. (11) Brompten, 
in his Mention of Dav:d, King of Scets coming into England in King 
Stephen's Time, ſays, Contra quem Milites & Principes Angliz Boreales re- 
fitterunt. W. (i2) Henricus de Bathonia, Miles Literatus, Legum Terre 
peritifſimus, Domin: R. Faſticiarius & Conſiliarius Specialis. (13) Aidan 
Miles Literatus, Robertus de La Ho, cui Rex commiſerat tutelam ſudæorum 
Sig illi ſui, quod ad Scaccairium eerundem pertinet—Milites iſti Literati, t 
funt, quas noftri, Chevaliers en Loix, vocabant, i. e. Q, cum Gente Nobilis 
gent, Legum fludiis Operam impenderant, ut in ſupremis Regum Foris jus dice- 
rent: Quouſgue inde Dominos Legum appellatos. Aruftor off Du Chene in 
Hiſt, Gandenſi. IX. 3. Occurrunt idem Milites Legum apud Monftrelletum, 
& alibi. Du Vr.ſae ad v. Miles v. 2 Iaſi. 594. Camd. CLXXXII. 
Spelm. Relig. 173. 179. 182. Le Clerc. Bibl. Univerſ. I. p. 212. 


6 IV. 178. 392. (11) X. Script. 1026. (12) Matth. Paris 701. 
737. 
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LEGUM ANGLIELZ. 


CHAM L 
An Exbortation to the Study of the Lows. 


JF AM right glad, moſt ſerene Prince, at that worthy Genius 

(a) of yours, whilſt I obferve with how great an (b) In- 
clinarion you employ yourſelf in ſuch Manly and (c) Mar- 
tial Exerciſes ; which become you, not ſo much as you 
are a Soldier, as, that one Time or other, (d) you will 


(a) It is difficult to expreſs by any one Word which occurs in our Lan- 
guage that which is underſtood by, Iudoles; in Latin it imports a natural 
Diſpoſition in general, or, in particular, to any Art, Science, Profeſ- 
ſion, or Trade Cæſaris Pueri mirifica Indoles Virtutis] Frtmutem Viris 
Attribuimus, Tndolem Pueris & Adoleſcentibus. P. Manut. in (1) Cic.—Vir- 
»»tis Indoles—( 2) De Offic. Summa Tngenti Indoles. (3) Ib. Ad Firtutem Major 
1ndoles. (4) Ib. Fac fuiſſe in iſlo Lælij Indolem. (5) Ib. Adoliſcens Lætæ Iudolis. 
(6) A. Gell. Optime Iudolis Fureni) Spei. Eft autem Indoles YVirtutis indi- 
cium in Adolejcente. V. Val. Max. de Indole, Liwivs, numeratis Annibalis 
Virtutibus & Vitiis, ſuperaddit, Cum hac Irzdole Virtutum ac Vitiorum 
« Trienmo ſub A/dradale Imperatore meruit.“ Plin. Epiſt. L. 2. Ep. VI. 


: ( b) Inexhaufta Aviditas legend: (7p) Cic. Infinita in te aviditas Gloriæ. 
Cic. Ep. ad Q. Fratrem. L. I. Ep. I. XVI. 

(e) That is, inuring himſelf to Toils and Hardſhips, fixing his Mind 
againlt Fear, and provoking Attempts. Juſts, Barriers, Tournaments, 
Tilting, Sc. were at that Time the taſhionable princely Rocreations. W. 

d) 1 am directed, ſays Mr. Waterhouſe, on this Occuſion, to mention 
the Dawning of Greatneſs in Alerarder, who, being aſked in his Youth to 
contend for a Prize in the Olympic Games, anſwered, He would, if he had 
Kings to run againſt him. (8) Plztarch tells us, the Zg yprian Kings 
were always declared either out of the Prieſthood or Soldiery; the Latter 
having a Right of Primogeniture by Reafon of their Military Valour, the 


(1) Ad. Brut. Ep. III. (2) 3. IV. (3) Philip. a XIII. 
(4) Orator ad M. Brut. (:) In Ferr. L. 3. Act. 2. Ed. Manucc. 
213. Græv. C9, (6) 19. IX. (7) De Fix. 3. II. 


(S) v. Mer. Eng. Vol. 4. p. -4. | 
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ha our King. For it is the Duty. of, a, King to, fi 
Battles of his People, and to 179 5 ene up: 


Na oo ſo nels in S wa of Arms, o 1 * e — 5 2A 
y zealoſly affected towards the Study of- the Lawaß be- 

iſe, as WW. ars are decided by the mim ſo. * etermi- 
e of Juſtice is effected by the Laws; Which che 
Emperor Fuſtinian wiſely conſidering, in the Very. een. E: 
ning of the Introduction to his Inſtitutes, fayz, L It is 
e not. only incumbent upon the Imperial ajeſty to be 
E ce ©, graced with. Arms, but alſo to be fenced about. With the 
« Laws: That he may know how to govern, aright, both 
Is 1 in Times of Peace and of War.” As an Inducement ro 
(k) ſet yourſelf in good Earneſt about the Study of the 


Lays, the greateſt (g) Lawgiver of his Time,., Moſes, for- 
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by Reaſon of their Wiſdom. © Habet Rex in Manu ſua omni 
jura quæ ad Coronam & Laicalem pertinent poteſtatem, & materialem 
| « 1 N qui pertinet ad Regni Gubernaculum.“ Feta, I.. er. 17. 


Den 


» 
na 


17 ) Anbelo—To labour to come to a Thing, to aſpire unto. \ Anbelans 
Tradelitatem. Cic. Rhet. ad Herenn. L. 4. LV. 
(g) Diodarus (10) Siculus, amongſt the Law-makers reckong: A, in 
the, Fews/ Nation, and that he vouched the God Jao to be the Author 
of his Laws. In another Place, he has it, (11) Mo /es, Auditor Dei, hec 
dicit Jdæis. In another Place he calls him, (12) a very wiſe and valiant 
f Man. (13) Longinus calls Mojes, 6 rd ledaiwy biene 8x, d ˙π cing——Le 
Legiſlateur des Faifs qui n'eſtoit pas un Homme Ordinaire. That, 
. which made him the greateſt of Lawgivers, was, his Miniſtration to 
the Promulgation of the Moral Law, his being. in the Mount:with;GOD 
. (14) torty Days. His Knowledge of the Mind of GOD in all the Latitude 
of his Commiſſion, and his Fidelity an doing every Thing according to 
the Preciſeneſs of the Truſt repoſed in him: His Laws ſurpaſſed all other 
Laws, in that they abode the Teſt and Terror of Conqueſt, had yemain 
to the Fexws the ſame that they were, even to this Day. Wa »Lhenfewiſh 
Law; is called Meſes Lau. in ſeveral Places of the Scripturess5:©bithoſe 
Who have been muſt famous for making Laws in ſeveral: . 
may be very well ranked 4 in the firſt Places Dagd. 3. a. 1 2 
"Pre Lach de LXX., Interp. L. 2. p. 101, 102. ales Il. vb:> Fabric. 
Bibl. Gr. To. 3. p. 37. — To. IX. p- 845. Dr, Jentin of the Chriſtian Re- 
. * gion I. Pt, II. Chap, 3. ib. II. 105, Suigns * To. l. p. 3.183. 
* hh Cella: ib. 85 EFeclus. e. 45+. 41 abs. "Wiſeman: 86. Te 
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. £4. Rhad, p. 80. Beads Trandl. p 449545 / (nhoBefdgts te Lib. 

XL. Chron. Diodar. Sic. Rhod, 8 1 M. DC. XI. panngal Ear 30. 
(12) Fragm. out of z4th Book Diodor. Sic. Pcoth 726. v. Bibl. Hiſt. L. 'T 
p- 54. Ed. Lat. Fo. p. 4 5 
(13) Edit. Hudſon. 28. "Fabric Bib. Gr. IV. 442. Boileau (Ed. Am. 1677.) | 
Chap. VII. p. 122. (14) Exod. XXXI. 12 —XXXU, 26, en. 11. 
XIV. 28. Drut. IX- 10. John 5 5 4 . by 6k 2, p. 10. 
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Chap. 1. De Taudllus Legum Ang lic. 3 
metly Chief of the Congregation of the People of 1/7 ae!, 


invites you more effectually than Juſtinian, when, by Di- 


vine Infpiration, he commands the Kings of Irael to read 


the Laws all the Days of their Life, ſaying thus: Ir 


« tha} be when he fitreth upon the Throne of his King- 
« dom, that he ſhall (h) write him a Copy of this Law 
jn 4 Book, out of that which is before the Prieſts, the 
« Levitet; and it ſhall be with him, and he ſhatl read 
«c-therein all the Days of his Life, that he may learn to 


- « fear the Lord his GO D, to keep all the Words of this 


— 


Law, and theſe Statutes to do them, (Deut. XVII. 18, 19.)“ 
(i) Helynandus, upon the Place, ſays,“ A Prince therefore (x) 
« ought not, neither is he permitted, under the Pretence of 


* his Duty as a Soldier, to be ignorant of the Laws. 


8 He was not to write by Memory, or out of any private Man's Copy, but 


« A little after he is commanded to take a Copy of the 


(u) He ſhall write him a Copy of the whole Law with bis own Han: 


out of the Book which was in the Sanctuary, where the original and 
uncorrupted Copy was: And it was to be with him whicreſoever he was, 
either in the Camp, or at Home. Patric, Com. ad Loc. Auna, p. 85. 
v. Domat. Vol. 2. p. 15. a. Joſhua, c. 1. v. 8. 8 

(i) 'Helynandxs was a French Monk of the Order of the Clmiacenſes : 


le lired about the Year 1200. (15) Poſſevinus ſays, he wrote many Things. 


491) Pincentins Beluacenſis alſo writes of him, W. He was a Monk of Frbi- 
mond in the Dioceſe of Beauwvarr, towards the End of the 12th Century, and 


' the Beginning of the 13th. - ++ Helinandus vix. ſub Philippo Aug. Ejus 


«* Chronic. edit. in Biblioth. Ciſtercienti.” Da Frohes Index. 
(k) Without the Qualification here required a Ruler can't be juſt, the 


| Subject happy. the Government durable, ot a Governour renowned, Comnes 


(1%) ſays; **. cannot forbear blaming illiterate Princes, who generally are 
led by the Noſe by certain Lawyers and Priefts, which they keep com- 
„ monly about them. FTheſe have always ſome Law or Precedent in their 
Mouths, which they wreſt and pervert as they pleaſe ; but a wiſe Prince, 
** one-who has read Hillory; ſhall never be deluded ; no Courtier will be 


ſo audacious as to telſ a Lie in his Preſence. Upon the whole, I am of 


*' Opinion,, that GOD cannot ſend a greater Curſe or Affliction upon a 
Nation than an unlearned or inconfiderate Prince; from hence all 
other Misfortunes and Miſeries ariſe.” This is very legible in our own 
Hiſtory under the Reigns of King John, Edward II. Kichard II. King 
Henry VI. Charles l. and King James II. in whom may be ſeen nothing 
but the Weakneſs and Poverty of the Prince, not being guided by the 
Laus. They had Reigns of War and Tumult, and were — to mi- 
ſerable Periods, W. v. Boe:. Var. p. 23. Vopiſc. Hiſt, Acrelian. quoted 
in Cato's Letters, Vol. 1. p gt. Hit: Ang. Script. II. 531, 2. | 
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| . Apparatu Sacro p. 721. (16) In Speculo Hiſtoriali 30. 108. 
v. Le Pere Labbe de Script. Eccleſ. T. 2. p. 275. Mr. Bayle ad Art. Radulphe, 
Note 6. under the Text. (17) p. 158, 9. 
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45 De Laudibus Legum Anglis. Chap. I. 


Law from the Prieſts and Levites, that is from Catholic 
« and Learned Men.“ Thus He. Deuteronomy is the 
Book of Laws whereby the Kipgs of Iſrael were obliged 
to govern the People committed to their Charge: Me/es 
commands their Kings to read this Book, that they may 
learn to fear the Lord their G O D, and keep his. Forres, 
which are written in the Law. Behold, to fear God £3 
effect of the Law, which a Man cannot attain to, u 


he firſt know the Will of GOD as it is written in the I. AW, '2 
For, the Principal, the Chief Point of Obedience, is to 
Know: the Will of that Maſter whom we are to ſerve and 
obey: And yet Moſes here in this Edict of his, mentions 
the Effect of the Law firſt, viz. The Fear of GOD, and 


then exhorts to the keeping the Commands of GOD, which 


are the Cauſe of that Fear; for the Effect is always prior to 
the Cauſe i in the Intention of the Perſon who exhorts. But 


what Kind of Fear is that, which the Laws propoſe to the 
Keepers thereof? Sure, it can't be that Fear, of which it 
is written (1) (1 John IV. 18.) that perfect love caſteth out 
Fear. Vet that Fear, tho' it ſeems a ſervile Fear, often 
ſtirs up Kings to read the Laws. But this is not the 


Effect of the Law: The Fear which Moſes here intends, 


and which the Laws produce, 1s that deſcribed by the Pro- 

het, „ The Fear of the Lord is clean, enduring for ever.“ 
(Pſal/XIX. 9.) This Fear is Filial and quite excludes 
that ſervile Dread and Horror, which hat hath which is caſt 
out by. Love. This proceeds from the Laws, which teach 
to do the Will of GOD, in the doing whereof we ſhall eſcape 
all Puniſhment, © (m) The Glory of the LORD. (fay the 
+. Seriptures) is upon them that fear him, whom alſo he 
& glorifieth:“ In a Word, this Fear is the ſame which 
Job ſpeaks of, when, after he had turned his Thoughts 
many Weys in ſcarch after Wiſdom, he gives us this, as 
the Reſult of his Enquiry; “ Bchold the Fear of the LORD, 
that is Wiſdom, and to depart from Evil is Underſtand- 
« ing,” (Job XVIII. 28.) to depart from Evil, the 
Laws teach and caution z whereby they allo produce that 
Fear of GOD, which is the true Wt dom. aus 

a) Mr. Butler (18) ho ndles this Text of St. Joh: n. very didincuy. So does 
51171 p 190 50 Sarum, in his Queries on Free- thin king. Trad: 85 Lond. 

70005 I ern. 18; xxxiv. 15. % XXxVI. 7, 1 Pes III. a2 


(5) Diſcourſes at the Rolls, go. Lond. 1926; p. 274. Dr. Porkint's Nan. 
ablenels of the Chriſtian Reh ion, V. 1, Pt. 2. c. 18. p. 304+ 
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Chap- II. De. Langibus Legum Argliæ. 35 


1 


MO. Me” 
The Prince's Anſwer, 


'S. b HEN the Prince heard this, lookin very + in- 
tently at the old Knight, he replied, I know, 


good Chancellor, that the Book of Deuteronomy is à Part 


of the Holy Scriptures, that the Laws and Ceremonies; 
contained therein are of Divine Inſtitution and promulgated 
by Maſes; upon which Account the Reading of them is 
Matter for a Pious and Devout Contemplation : But the 
Law, to the Study and Underſtanding whereof you now in- 
vite me, is merely human, derived from Human Autho- 
rity, and reſpects this World: Wherefore, tho" Moſes ob- 
liged the Kings of Jrael to the reading of the Deutcrono- 
mical Law, it does not thence reaſonably follow, that by 
the ſame Rule he invites all other Kings to do the like 
as to the Laws of their reſpective Dominions: The Reaſon 
of the Study of the one, and of the other, is not ſtrictly 
the ſame, WON 


I Nos in his Miſeriis erecto animo, & minime perturbato ſumus. (1) Cie. 
Erectum alacri & prompto ore, ac vultu. ib. Populum Romanum ad ſpem 
recuperandæ Libertatis ee. ib, Erefus maximi ac pulcherrimi Facti 
Conſcientia. ib. magno animo & erefo eſt. ib. By Ereddo gta, our Author 
may mean what others do by the moſt benign Epithets, as Placids Lumine 
(Hor. L. 4. O. 3.) Ingenium fœlix, facile, erectum, acre, vividum, mirum 
& prope inſitum decor: Studium. 


— 


- (+) Epiſt. ad Arr. II. 24.—de Oratore I. 40.— Philip. za. XIII.—- Aa. V— Ia. 
IV. pro R. Deictaro XIII. 


. 


The Chancellor enforceth his Exbortation. 


Claxcellar. J Obſerve, moſt excellent Prince, from your 


1 Reply, with what Care and Attention you 
weigh the Nature of my Advice, which encourages me 
very much, not only to explain more clearly, but to enter 
ſomewhat deeper into the Matters I have begun and pro- 
pos'd to you; Be plcaſed to know then, that not only the 

„ Deutero- 


M6 
famous Lawyer, in the firſt of his Inſtitutes, Sinus Sulpitius appellatus eff A 
Antiſtes Juris. (6) „Amongſt the Ancient Gauls, the Druids or Clergy, * 


6* De Zaudibus Legum Aiglia. Chap. III. 


Denterononmical,; but alſo. all human Laws are ſacresd; The: 
Definition of a Law being thus, (a) “ It is an Holy Sanc- 
<< tion, commanding whatever is Honeſt, and forbiddi 

c the contrary. “ And that muſt needs be Holy, which: is 
ſo in its Definition. (b) The Law or Right is alſo defined 
<«« 'to. be that, which is the (c) Art of what is Good 
e nd Equal; or, the Law conſidered as a Science 
or Profeſſion, may aptly be defined in the ſame Man- 
ner. Whence we, who are the Miniſterial: Officers, who 
ſit and preſide in the Courts of Juſtice, are therefore 
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Conſideration of a Science or Profeſſion. W. v. Opu/culum de naturd Legi: 

Nature. c. xxx. Puffendorſſ. p. 10. (y) N JS: mo 
(e) This is the Definition of Ceſſus, and Uipian quotes it from him. W. 
0 Luis nos Sacerdotes appellat] Quis indef. pro aliguis. The Perſon 

here intended, according to Mr. Vaterhauſe, is, Domitius Ulpian,, the 


% were Arbitrators of all Differences, if any Perſon were killed, if the 
* Controverſy related to Titles of Land, or the Extent of Confines, 
1 the Druids were the Judges whoſe Sentence mult. decide the Matter. 
«© Theſe are they who muſt pronounce Rewards and Puniſnments. 


8 as a, 
_—O OS 22 


Once a Vear they have a General Rendezvous at a conſecrated Place ſet 4 


10 a- part for that Purpoſe, in the Confines of Chartres; hither flock all ſach 


as have any Controverſies to decide, and ſubmit to their Deerees.“ Cæſ. 
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(.) Pbilipp. II. XII. N09 De Inventione, I. 38. 3) De Le- 
gibus, 1. 6.— Ed. Davis, p. 22. Note 3.—ib. Turneb. Com. 268.—Verburg. IV. 


1197, a. (4) Aguinas, p. 157. v. Bratt. L. I. c. 3. (5) De jure I. I. IX. 


(6) Rurntil, XI. I. Var. p. 800. v. Dr. Wilkins in Vita Seldeni, IX. * 
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Chap. In De Lauabum Legum Angle. 7 


Import of the Latin Wbrd (Sacerdas) being one who gives 
or teaches: Holy Things; and fach are all Laws:whichare! 
ſolemuly enacted and promulgated, tho made by Men: 
Seeing the Apoſtle lays, (Rom. XIII. I.) that all Power! is 
from GOD. Laws which are made by Men, (who for 
this very: End and Purpoſe receive their Power from GOD) 
may alſo be affirmed to be made by GOD, as ſaith the 
Authur of a Book, going under the Name of (1) e. Auclor 
Cauſarum, whatſoever the ſecond Cauſe: doth, that doth the: 
firſt Cauſe, but in a more excellent Manner; Wherefore 
King Jehoſaphat ſays to his Judges (f) (2 Chron. XIX. 6.) 
« Take heed what you do, for ye judge not for Man, but for 
e the Lord, who is with you in the Judgment:“ Whereby 
vou are inſtructed, that to ſtudy the Laws, tho of Human 
Inſtitution, is in effect to ſtudy the Laws of GOD; which 
therefore can't but afford a Pious and Devout Entertain- 
ment! But neither was it out of Devotion only (as vou 
rightly Judge) that Maſes commanded the Kings of Ire! 
to read the Book of Deuleronomy (g) rather than any other 
Part of the Pentateuch, ſince all of them abound in Matter 
for a Devout and Holy Contemplation; to meditate in 
which is the Part of every Good Man: The true Reaſon 
of this Command is, that in the Book of Deuteronomy, the 
Laws, whereby the Kings of Jrael were obliged to govern 
their ſubjects, are more expreſsly, more explicitly partieu- 
larized than in any other of the Books of the Old Teſta- 
ment, as, the Circumſtances of the Command do plainly 
evince- Wherefore, my prince, the fame Cauſe: does no 


Com. de G. B. VI. XIII. Mr. Bladen, p. 98. Aquinas, 82. Sel#\Opp. 
To. 2. 1054, II. Poſt Cap. 17. Note 6. v. Buchanan. de jute tegni 
201. Sacerdotes Juſtitiz, Prieſts of Juſti ce. 
(i) e. Auctore Cauſarum,] Queſtionleſs he meant the Author of the 
little Boak de C auf, put in ſome Latin Editions at the End of ons 
Works, with ſome other ridiculouſly attributed to AriHorle. There are 
who think it to be done by f Alpharabizs, others by Avempace, orhkrs By 
Proclus. It was turned out of Hebrew into Latin, but is not extant in 
Ariffoll”s Langoage. It is ancient, but clearly beneath the Age M Ari/- 
torle. In Hropeſit I. the Subſtance is of what he cites, Mr. Seien: © 
Rnd E,. EXXXIL 1. Dent. I. 17. 2 Chron 1X. 8. v. Dre Patrick 
. | | — 4 2. N 


. 
1 


(g) Thoſe Things which relate to GOD, Man and one's ſelf, being 
moral in their Natute, oblige all. W. — — —— 


— 2 ar 1 MSP 114 4 aur (:) 
I e Js d way 4 of Nin Tide 
u. Lowth. Erek. p. 418. Edit. Ato. 1 Albumazar, Alpharabius 
; - q — . , 0 
V. Fabric. Bibl. Gr. To. 2. P 11 6. * 5 — 4 . hgh 15 1 ' 4 
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"= De Laudibus Legum Highs: Chap. IV. 


lefs exhort you than the Kings of Jrael, that you ought 
to be a ſtudious Enquirer into thoſe Laws, whereby you 
may be hereafter qualified to govern your Subjects. For, 
what is ſaid to the Kings of Iſrael muſt be figuratively in- 
tended to be ſpoken to every King who bears Rule over 
a People, who know and worſhip the True GOD. Upon 
the Whole, could any Thing be more fitly or more uſefully 
offered to your Conſideration, than this Command.:enjoined 
to the Kings of Iſyael, to read and ſtudy their Law? Since, 
not only the Example, but the Typical Authority thereof 
inftructs and obliges you to behave conformably to the Laws 
of that Kingdom, to the Crown whereof, with the Permiſ- 
ſion of Divine Providence, you are in due Courſe of Time 


apparently to inherit. 1% 


„ e H A F. N 
A. Prince by the Laws may be made happy. 


with the Prophet, ſaying, Come, Ye Children, 
« hearken unto me, I will teach You the Fear of the 
% Lord,” (Pf. XXXIV. 11.) call on you to fear GOD, 
whereby you may become Wile ; but the ſame Laws alſo 
invite you to be exerciſed in them, that you may attain 
to Felicity and Happineſs (as far as they are attainable in, 
this Life.) For all the (c) Philoſophers, who have argued 
10 differently about Happineſs, have agreed in this, that 


4% (a) Laws, my (b) Dear Prince, don't only, 


fla) The Laws, that is, of Government, as founded upon the Law of 
GOD, Nature and Nations.—The Laws in their Intention and Meaning 
have in them the Precepts of Virtue practiſed and Vice abhorred.— The 
Laws of Government, eſpecially thoſe of Ergland, W. pig 
(b) Colendiſime] Amor ac Deliciæ generis humani (1), was the Cha- 
rater of the Emperor Tizzs. And which any other Prince may attain to 
6. proper Demeanour and Conformity to the Laws. The Chancellor's 
ompliment in this Place is very well accommodated to his Prince. V. ante, 
Introduct. Note c. | n 
(e), The Ancient Philoſophers were the Nomothetæ awongſt the Greeks : 
They acknowledged the Sum of all Wiſdom, acquirable by Men, to con- 
fiſt in Felicity and Bleſſedneſs, the adequate End of Virtue, beyond 
which no Man can, no Man ever did, wiſh. W. They refolve all Felicity 
and all Religion into the Calm of a retired Soul; yet fix that Calm upon 
the Meditations of an upright Mind, and the Calm of a clear Heart. 
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(i) Swetonive, Titus, c. l. 
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Chap. IV. De Laudibus Legum Augliæ. 9 


Eappineſs is the . End of all Human Defires, for which»: 
Reaſon they call it the (d) Summum Bonum, the. Greateſt or 
Chief Good: The Peripatetics plac'd it in Virtue zi the 
$toics in What is Honeſt; and, the (e) Epicureans in Plea- 
ſure: But, inafmuch as the Stoics defined that to be Honeſt: 
which is done well and laudably, according to the Rules af 
Virtue ; and the Epicureans aſſerted that nothing is or can 
be pleaſant without Virtue; All thoſe Sects, according to 
(f) Leonardus Aretinus, in his Introduction to Moral Philo- 


(d) Perfedtus off Status in quo quis ſummam Yati {ui invenit. Sen, Epiſt. 66. 
p. 182. Ed. Elz. 1649. Jenkins's Reaſonableneſs of the Chriſtian Reli- 
gion, Pt. 3. c. 5. p. 348. 8 
(e) Epicurus (2) concludes that all Virtue conſeſts in Pleaſure, and 
to live delightfully is to be happy. All the Sects make up an harmonious 
Suffrage, that Virtue only operates Felicity, and Felicity is the perfect Uſe 
of Virtue. W. Epicurus affirms Virtue to be only inſeparable from Pleaſure. 
—He who does not live prudently, honeſtly and juſtly, does not live a Life 
of Pleaſure (3). All Virtue either relates to the Government of ourſelves, 
or others ; that which relates to ourſelves is commonly diſtinguiſhed into 
Temperance and Fortitude ; that which has a Reference to others is tiled, 
Fujlice Both theſe, joined together, go by the Name of Prudence. 8 
that Virtue.in general is commonly diſtinguiſhed into Prudence, Tempy- 
rance, Fortitude and Fuftice, From theſe Virtues, which are perpetual 
Goods, *tis impoſſible to ſeparate an happy Life. Whoever lives Prudejtly,, 
Temperately, Vulianthi und July, muſt needs hve pleaſantly (4). What Epi, , 
curus taught concerning the Nature of the Gods is very Impious. As to his 
Doctrine touching the Sovereign Good, or Happineſs, it was very liable to 
Miſconſtruction, but at the Bottom, very rational, and what no one can 
deny, taking the Ward (Happineſs) in the ſame Senſe he did, Eier.. 
lived very exemplarily, comformable to the Rules of the Philoſophical 
Prudence and Frugality. One can't ſay enough with reſpect to the Ho- 
neſty of his Morals, nor bad enough ot his Opinions in Religion (5). 
«« Epicurus fatuit ſummum Bonum in tranquillitate animi ex proba prodeunte 
Aclioue (6). Negat Epicurus jucunde poſſe wivi, ai cum /rrtute vjvn- 
tur (7). Cie. Foluptas cum Honeftate eff Bonorum Finjs, Mr. I vollaſtas 
quotes (3) Callipho for it. Not all Pleaſure, but, only ſuch Pleaſure as is 
true, or Happineſs may be reckoned among the Fine, or Ultima Bohr. 
Woollaſton, p. 24. . ee 
(f) Draudius () makes mention of him to his Advantage, as bety $ the, 
Author of many 2 Books, W. (10) Coll er ſays, He lett a Trans, 
lation of the Morals, of Ariſtotle. Bruni ( Leonard) Aretine, becauſe, he; 
was of Arezzo, lived in the X Vth Century. He was one. of the moſt 
Th Men of his Time, and his Worth procur'd him conſiderable Em- 
loyments; He was a Philoſopher, Hiſtorian and Orator. He died A, De. 


Ev. 


. 
* : 


(3) Drog. Laertesr, Eng. V. 2. 270. 274. (4) Lives of Philoſophers, 
8. Lond, 1702. 481. (5) Bayle, Art. Eficure. (6) Ara. 
Coll. cui nomen, Epicurus 731, 739. Note 1. 7) T. Di 
(8) Stanley, Lives Phil. 514. a. (9) Bibliothec. Claſſ. 1241. &alibi. 

(10) Tit. Hruni.— Mr. Bayle, Art. Arctine. - + * g | 

near! 1413. 


10 De Landibus Lagum Anglie, © Chap. IV. 


ſophy, have concurr'd in this, that it is Virtue alone which 


precures and effects Happineſs, wherefore Ariſtoile; (Lib. 3. 
Polit.) defining Happineſs, ſays, © That it is the perfect 
* Exerxeiſe of all the Virtues.” This being granted, I 
deſire you to conſider what will follow from theſe Premiſſes. 
(g) Human Laws are no other than Rules whereby the 


perfect Notion of | Juſtice can be determined: But that 
Juſtice, which thoſe Laws diſcover, is not of the Commu- 


tative, or Diſtributive Kind, or any one particular diſtinct 


Vittue, but it is Virtue Abſolute and Perfect, and diſtin- 
guiſhed by the Name of Legal Juſtice, which the ſame 
L. Aretinus affirms to be there fore Perfect, becauſe it ut- 
terly rejects and diſcountenances whatever is Vicious, and 
teaches | an Umverſal Virtue, for which it is deſervedly 
called, fmply,i by the Name of Virtue in the General; con- 
cerning which thus Homer and Ariſtotle, It is the moſt 
Excellent of all the Virtues, and that (h) nor Morning 
trat 36:1 | | | A ferm97 2 
1443- at Florence, being 74 Years of Age, FYerfo Laclua Ariſtotelis 
Elle un ad Nichomacum Leonhardi Aretini, cxjus * e in hos Libros 
leg. Fabric. Bibl. Gr. T. 2. p. 153. Du Freſnt's Inden. 
4g) Laws may be faid to be perfect, When they give Rules for Juſtice 
and are as little defective, as Integrity of Method and Prudence, Equity 
and Exactneſs, compoſed by Man, can arrive at; Which (11) Buds 
well expreſſes, Quod in Legibus, S.—Conſultis, rebus judicatis, Juris- 
„ peritorum Authoritate, Edictis Magiſtratuum, More, Æquitate con- 
* fiſtit,” The Laws are called Rules, as Rules do not incline to Things, 
but they muſt conform to Rules. W. | Et 
(h) (12) Abr wir n du ν. ! He quidem Juſtitia Virtus ſanè per- 
4 fecta eſt, non fimpliciter tamen, fed alterius collatione: Et propterea 
ſœpe · numero Juſtitia Virtutum preſtantiflima eſie videtur, & neque 
Heſperus neq; Lucifer adeo admirabilis. 1 norme anty” 
+»  Juſtitia in ſeſe Virtutes continet omnes. N | 
Perfecta maxime eſt Virtus quia perfectæ Virtutis eſt uſus.] Ari/to- 
4 feles ideo comparat Heſpero & Lucifero, quæ Stella eſt omnium lucidiſſi- 
«*. ma, mane antecedens ortum Solis, & veſperi ſubſequens Solis Occa- 
*.ſum. Magirus, ubi ſupra, 436.) Juſtus potiſſimum exercet Virtutem 
*..ſuam ad commodum aliorum, quod debet facere imprimis Ille, Qui Mag 
* flratum gerit, ut aliorum commoda procuret.”” ¶ Riccobon, p. 603.) The 
Place here intended by our Author 1s in the 22d Iliad. | . 
; *Eomeo; i; KANU, is 8gern iyerar arm. II. X. 318. 
The brighteſt ſtar that ſhineth in the Sky. Hobbes p. 337.) 
As radiant Heſper ſhines with keener Light, os 
Par-beaming o'er the Silver Hoſt of Night, 
When all the Starry Train emblaze the Sphere, 
| Mr. Pope II. XXII. ver. 399. 


wa In Pandect. Priores, p. 19. Bafil. Ed. (12) Ariftet. Eth. Ed. 
Magirt, 8“. Francofurti, 1628. V. 1. n 89. Hannovie, 1610. 
Paraphr. D. Heinſii, 8“. L. B. 1617. p. 201. 
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p- 1) 3-—Andron. Rlodij. Eth. Nicom. 
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Chap. V. De-Lautdibus Legum Angliz. 11 


nor Evening Star is ſo bright or lovely as this. This Juſtice 
is the ſübject of the Royal Care, (i) without which a Ki 
cannot act in his Judicial Capacity as he ought to do, and 
without which he cannot juſtly engage in any War- But 
this being once attained and ſtrictly adhered to, the whole 
Regal Office will, in all Reſpects, be adequately and 
completely diſcharged; ſo that (to ſum up what we have 
ſaid) Happineſs conſiſts in the perfect Exerciſe of all the 
Virtues; and ſince that Juſtice which is taught and acquired 
by the Law, is Univerſal Virtue, it follows, that he who 
has attained this Juſtice, is made Happy by the Laws, 
conſequently has attained the Summum Bonum, or Beatitude, 
ſince that and Happineſs in this fleeting Life mean the 
ſame Thing. Not that the Law itſelf can do this excluſive 
of (kx) Divine Grace: Nor will you be able to learn either 
what is Law or Virtue without it, not ſo much as in the 
Inclination to it. For, as (1) Parifienfis ſays, © The In- 
« ternal Appetitive Virtue of Man is fo vitiated by Original 
Sin, that Vicious Practices reliſh pleaſantly, and the 
© Works of Virtue ſeem harſh and difficult.” Wherefore, 
that ſome give themſelves up to admire and follow Virtue, 
is owing to the Grace of GOD, and not their own Natural 
Strength or Uprightneſs of Diſpoſition. May I not now aſk 
the Queſtion, Whether the Laws, which through the Di- 
vine Concurrence work ſuch good Effects, as I have laid 
before you, are not to be ſtudied with the (m) utmoſt Ap- 
plication ?, Since he, who hath a juſt Notion of them, is 


Qu Harmonia a Muſicis dicitur in cantu, ea eſt in Civitate Concordia, 
* arctiſimum atq; optimum omni in republica vinculum incolumitatis : 
e quæ fine Juſtitià nullo pacto efſe poteſt. Cie. Fragmenta. Yerburg. 
To. 4. 1426. b. | 
(i). Boni Principis eſt ſummum Honorem Legibus exhibere, ncc 
* quicquam fine illis, niſi ultima neceſſitate, tanquam tempeſtate, cogente, 
agere; ne ſi aliter faciat, in anceps periculum ſe conjiciat, & loco 
Regis, Tyrannum ſe exbibear.” Hopperus de luſtit. Principis. 

(K) To this Purpoſe St. Paul exprefles himſelf very ſhort and patheti- 
cally, “By the Grace of GOD I am what I am.” It is not Fleſh and 
Blood that reveals it, but by the Free Bounty of GOD I am what it hath 
pleaſed him to make me. | | 

(1) Parijs.] He was one of the old Schoolmen, A. Dom. 1240. Guli- 
elmus Pariſienſis, Epiſcopus Ejus Loci, varia ſcripfit. ob. 30. wart. an. 
1249. Ejus Opp. Venetiis edita v. Bibl. Patr. p. 329. his Works are fre- 
quently quoted by the Commentators, Alſtedius. Du Freſne's Index. 
[ Pari/s, in libro ſuo de Cur Deus Homo, 4 
(m) Conari manibus, pedibus. Ter. Andr. IV. I, 53; 


it 
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in the Way to arrive at that Felicity, which, according to 
the Philoſophers, is the End and Completion, 'of all Human 
Defires, and the Chief Good of this Life. Tho“ what 


J have. hitherto offered is of General Conſideration only, 


and therefore may not ſeem to concern you, as you 
are Heir apparent to a Crown; yet, the Words of the 
Prophet lay an Obligation on you, even in that Capa- 
city, to apply yourſelf to the Study of the Law, when 
he ſays, * Be inſtructed, ye Judges of the Earth. it, (PF. 


II. 10.) The Prophet does not here perſuade” to the 


Learning of any mechanical Art or Trade, nor yet of any 
Science in Theory, how proper or beneficial ſoever to Man- 


kind; For he does not ſay in General, Be inſtrufted, ye In- 


habirants of the Earth, but addreſſes himſelf in a particular 
Manner to the Kings, or Rulers of this World; and ex- 
horts them to the Study of the Law, according to which 
they ought to adminiſter Juſtice and Judgment to their 
People : © Be inſtructed, ye Judges of the Earth,” —— 

It follows, © Left at any Time the LORD be angry, and 
« ye periſh from the right Way.” Neither, Great Sir! do 
the Scriptures only oblige you to be inſtructed in the Laws, 
by which Juſtice is to be learned and attained, but in an- 
other Place gives it you in Charge to -love Juſtice herſelf, 
ſaying, Love Righteouines, ye that be Judges of che 
Earth.“ Miſd. Solomon I. 1. 


1 | 
Ignorance of the Law, the Conſequence. 


UT, Sir! how will you love Righteouſneſs, or Juſtice, 

unleſs you firſt acquire a competent Knowledge of the 
(a) Laws, by which Juſtice is to be learned and known: 
For, as the (b) Philofopher fays, “ Nothing 1 is admired or 
6c loved unleſs it be known, „ which made the Orator 


(a) Hopperus, a very Learned "RFI to the King of Spain, cal!s 
the Law, © Summam Divinæ mentis Rationem, & Vocem cum Bonitate 
& Potentia conjunctam, quæ poſita in Repub. jubet ea, que facienda 
*+-funt, & prohibet contraria. L. 1. de vera juriſprud. Tit. 20. 

(b) Ariffotle was called the Philoſopher for his Eminency in Knowledge, 
Ni Amatum.] This Poſition in Terminis I can't find, but the Senſe, ard 
very near the Words are in his Analytic. prior. L. 1. in initio, W. v. Fa- 


bric. Bibl. Gr. III. 6. de his Libris, Ariſtotelem laudans, 5 du. Portis. 


Quando ergo 1n Logica primas tulit atq; ſecundas 
Rite priora Ille & Poſteriora dedit. Por. p- 223. 
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(e Fabius ſay, * That it would be well with the Arts 
«and Sciences, if Artiſts only were to make a Judgment, 
« of them!” What is not known, is ſo far from being 
loved, that it is uſually deſpiſed, as faith a certain Poet, 


The Reftic what he knows not always flights. 


Nor is this the Way of the Clown only, but of Men of Learn- 
ing and Skill in the Liberal Arts and Sciences. Suppote: 
(for Inſtance) a Natural (d) Philoſopher, who had never ſtu- 
died either the Mathematics, or Metaphyſics, ſhould be 
told by, a Metaphyſician that his Science conſiders Things 
abſtracted from all Matter and Motion, both as to their. 
Eſſencc or Reality, and as to our Conception of them: 
The Mathematician aflerts, that his Science conſiders Things 
in Reality. conjoined to Matter and Motion, but ſeparated. 
from them in our Conception: It is certain that our Natu- 
raliſt, who was never acquainted with any Thing ſeparated 
from Matter and Motion, either in Reality or Conception, 
would not forbear laughing at both of them, and would be 
apt to deſpiſe their reſpective Sciences, though of a ſublimer 
Nature than his own; and that for no other Reaſon, but 
becauſe he is perfectly unacquainted with them. So (my 
Prince) would you in like Manner be furprited at a Lawyer 
ho ſhould afterr, that one (e) Brother ſhall not ſucceed in 


(e) M. Fabius Quintiliau, Author of the Inftitutions of Oratory. W. 

(d) The Natural Philoſopher ſearches into the Nature of Compound 
Things; their Revolutions, Elements, Generation, Corruption: Ot Me- 
teors, Minerals, Tendency off Beaſts ; Vegetables, and all their Species. 
The Metaphyſician underſtands Subſtance, Accidents, all Senf ble Beings, 
ver ſeparate from Matter and Form as ſuch. they are mere Creatures ot tic 
Brain, which have no Exiſtence n e Natura, but only in our Imagi- 
nations or Concepiions, —Metaphyſicks is a very Tein and Subtle Kind 
of Science, which has tor its Subject, Ls quatenus En, or E quate- 
uus 7rmateriale, —— It teaches | 


To know hat's arb, and that's as high | 
As Mophyſic Wit can fly. Hudibras, Canto J. 


The ſeeming Demonſtration of theſe, and ſuch like Difficulties, ariſes from 
the applying of the Maxims taken from Phyſical and Materia! Things, to 
Mathematical Ideas, which are in tax Mind only, and have ro Exiftence iu 
the Nature of Things. | | 
(e) The Brother of the Half-blood hall not inherit, becavſe, He being. 
not of the complete Blood is aot a complete Heir. Propirgsior exciudit 
propinguum, Propinguus remotum, Remotus remotiorem. 1 Ig. 20. b. 14 % 
ſeqq, ale 238. | aa 
the 


14 De Laudibus: Leoni Aug lie. Chap. v. 


the Father's Inheritanee to another Brother, who is not born 
of the ſame Mother, but that the Inheritance fhall rather 
deſcend to the Siſter of the whole Blood, or it ſhalt come to 
the Lord of the Fee by Way of (f) Eſcheat: You would be 
ſurpriſed (I ſay) at this, as not knowing the Reaſon of the 
Law in this particular Caſe. Whereas the feeming Diffi- 
culty of this Caſe gives no Perplexity at all to ſuch as are 
ſkilled in the Common Law of England: Which confirms 
the Vulgar Saying, © The Arts and Sciences have no Enemy 
but the Unlearned.” Saha os, 1 
But far be it, my Prince, that you ſhould prove averſe, 
or an Enemy to the Laws of that Country to which you will 
in Time inherit by Right of Succeſſion, when the above 
cited Text of Scripture inſtructs you to love Righteouſneſs, 
Wherefore, moſt (g) Noble Prince, permit me (h) again 
and again to importune and beſeech you to (i) inform your- 
felf thoroughly in the Laws of your Father's Kingdom, not 
only that you may avoid the Inconveniencies I have men- 
tioned, but becauſe the Mind of Man, which has a natural 
Propenſity to what is good, and can defire nothing but as it 
has the Appearance of Good, as ſoon as by Inſtruction it 
comes to a perfect Knowledge of that Good, it rejoices, takes 
pleaſure therein, and as it improves by Reflexions, the Plea- 


(f) Eſcbacta.] In the Civil Law, I ſuppoſe, it is called Caduca, W. 
Eſchete cometh of the French, E/cheoir, cadere, excidere. What we call 
Eſcheats are, in the Kingdom of Naples, called Excadentia, or Bona Exca- 
dentialia. In the ſame Signification that we ſay, The Fee is e/cheated, the 
Feudiſts ſay, Feudum aperitur, [Cowell Interp. ] Eſcheat is a Caſual Profit, 
which happens to the Lord by Chance, unlooked for and for want ot 
Heirs (1). Excadentia, in (2) Conſuetud. Siculis. (3) Terre Excaden- 
tiales -v. Fleta, L. 6. c. 1. $ 18, —Somner. Mades” Pref. Epiſt. Hiſt, Ex- 
chequer.—ib. Chap. X. II. Omnia que poterunt extraire — Form. Angli- 
cum. No. CCXXVIII. Ger. Tb. de Scaccario X=& ib. p. 45. (m. m.) 
Spelm. Relig. p. 37. 

(g) Inclytus.] An Epithet frequent with Virgil. Zn, II. 82.—VI. 479. 
562. 781.—XII. 179. | 

(h) So (4) Yirgi/—Repetens iterumq; jiterumq; monebo. Per omne: 
tibi adjuro Deos. (5) Ter. Ad Auftiva particula eſt, ut Aamirabiliter, valde 
mirabiliter. Donatzs: © | 

(i) Honeſtum illud Solonis, quod ait in Verſiculo quodam, ** Seneſcere ſe 
multa indies addiſcentem; qua Voluptate animi, nulla certe potelt eſſe 


major. (6) Cic. wgoouarbdu, addiſco, inſuper diſco. Scapula. 


. _ 5 © Se 
|, 94%. F * * 


I) 1 . 9. b. () L. I. Tn. 7. (3) Ds Freſac ad. v. 
(4) En. III. 436, (5) Andr.IV, 2, 11, (6) De Senectute, XIV. 
e ſure 
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ſure grows more and more from whence you may infer, 
that when you come to be inſtructed in thoſe Laws, to which 
vou are at preſent a Stranger, you will moſt certainly affect 
and love them, becauſe they are excellent in their Nature 
and Reaſon; and the more you know of them, the more 
will you be entertained and plezſed. For what is once loved 
does by uſe transform the Perſon into its very Nature, ac- 
cording to the (k) Phileſopher, ©* Uſe becomes a ſecond Na- 
ture.“ (1) So the Cion of a Pear-Tree:grafted on an 
Apple-Stock, after it has taken, draws the Apple fo much 
into its Nature, that both become a Pear-Tree, and are 
called ſo from the Fruit which they produce. So, Virtue 
put in Practice grows into a Habit, and imparts its very 
Name to. thoſe who practice it: As we ſay of one who is 
indued with Modeſty, Continence or Wiſdom, that he is Modeſt, 
Continent, Wiſe. So you (my Prince) when you ſhall have 
practiſed, Juftice with Delight and Pleafure, and have, as it 
were, tranſcribed the Law, which is the Rule of Juſtice, 
into your very Habit and Diſpoſition, will deſervedly obtain 
the Character of a juſt Prince. And, as ſuch, be ſaluted 
with thoſe agreeable Words of the Pſalmiſt, Thou loveſt 
« Righteouſneſs, and hateſt Wickedneſs, therefore GOD, 
« thy GOD ſhall anoint thee with the Oil of Gladne% 
« above thy Fellows.” [Pf. XLV. 7.] 


(k) Philoſophus,] Ariſtot. L. 7.c. 10. ſub finem. 75 E ——“ Con 
* ſuetudinem mutare difficile eſt, quia nature ſimilis ef.” He quotes (z 
Ewenus Verſes. | 
Ops ToAvxponos — — 

4 Confectudo quidem rerum tractatio longa eft, 
Quam procedentem Naturam dicimus eſſe. 
Ariftet, Eth, Edit. Mugir. 6968, —Riccobon 792, 


(1) Et ſæpe alterius —— . G. II. 3a. 


"Tis uſual now, an inmate Graff to ſee 

2 7 dabolence invade a foreign Tree: 

Thus Pears and Quinces from the Crab-Tree come, 

And thus the ruddy Cornel bears the Plum. Mr. Drydez. 


1 -- 
* 2 — 1 - 


— 


(5) v. Suidae Tit. g. Kaſlur's Edit. Stephani Dif. Poet. Harpoeration 
de Evenis plurima v. ap. Joſ. Scaliger. in Chron. Enjeb. J. Rigaltium ad Arterei- 
dorum, 1 —— Poets, Vintertun. p. 468. © Fuit Præceptor Philiſti Hiſto- 
rict, Qui floruit Olymp. 93. An. 3. Ejus duo Epigrammata ſuperſunt. Hoffman. 
Lex. Univerſale. Fabric. Bibl. Gr. To. 1. p. 449. | 10 

CHAEF. 


16 De Laudibus Lægum dugiiz, Chap VI. 
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A Repetition of his Exhortation. 


ND now, moſt gracious Prince, are not theſe Ar- 
| guments, which I have offered, abundantly ſufficient 
to induce you to the Study of the Law? Since thereby 
you will acquire a (a) Habit of Juſtice, be honoured with 
the Name and Character of a juſt Prince; not to ſay, that 
you will thereby alſo avoid the Imputation and Ditgrace 
which attends (b) Ignorance ; and moreover you will Rere. 
by attain to (that, which all men covet after) Happineſs, as 
far as it is attainable in this Life; and through that Fear 
of GOD which is the trueſt Wiſdom, and that Charity or 
Love of GOD which, in the Peace and Satisfaction of it, 
zafles all Underſtanding, being, as it were, united to the 
beſt and greateſt Being, the Fountain of all Happineſs and 
Perfection, you will become (to uſe the Apoſtle's Exprel- 
fion) one Spirit with him. hs 
But, becaule theſe Things (as I ſaid) cannot be wrought 
in you merely by the Law, without the ſpecial Aſſiſtance of 
Divine Grace, it is neceflary that you implore for that 
above all Things; as alſo that you {earch diligently into 
the Knowledge of the Divine Law, as contained in the 
Holy Scriptures. For Holy Writ faith, Vain are all Men by 
Nature who are ignorant of GOD.” (id. Sclomon XIII. 1.) 
J adviſe you, therefore, my Prince, that whilſt you arc 
young, and your Soul is, as it were a Virgin-table, a blank 
Space, you write it full with ſuch Things as I have above 


(a) This is in plain Alluſion to the Scriptures, Sacerdotes tui indent 
Tuftittam—Sacerdotes ejus induam Salute. PI. CXXXII. 9. 16. ] Ji 
indutus ſum, ¶ Job XXIX 14.] [nduit me we/timento Salutis, I. LXI. 10. 

(b) A Prince approves himſelf ſoft and deſpicable who knows little or 
nothing of the Laws, according to which he is ſworn to govern. W. 
lonorant Princes bring great Contempt and Miſery upon a Nation, but 
no Princes are more grievous to their Subjects, than ſuch as are needy and 
yet have no Goodnels. Ot this we have Inſtances in our own Hiſtory to 
the ſame Purpoſe. Comines (1). All Iſrael heard of the Judgment 
which the King had judged, and they feared the King: For they ſaw that 
the Wiſdom of GOD was in him, to do Judgment.” 1 Kings III. 28. 
The good or bad Qualities of a Prince have a great Influence over their 


OO CT 


— 


(1) 13. II. Chap. VI. p. 176. 


Subjects, 
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hinted at, leaſt (e) afterwards it be more pleaſantly, though 
deluſively filled with Characters of little or no Importance, 
according to the Saying of a certain Author : 


(d) The Veſſel its fir Tincture long retains. 


What Mechanic is there ſo unattentive to the Advantage 
of his Child, as not to inſtruct him in his Trade while he 
is young, whereby he may afterwards gain a comfortable 
Subſiſtence. So the Carpenter teaches his Son to handle 
the Axe; the Smith brings up his at the Anvil; a Perſon 
deſigned for the ſacred Office of the Miniſtry is bred, in a 
liberal Way, at School: So it becomes a King to have 
his Son (who is to ſucceed him) inſtructed in the Laws of 
his Country whilſt he is yet young. Which (e, Rule, if 
Kings would but obſerve, the World would be govern'd 
with a greater Equality of Juſtice, than now it is. And, 
if you pleaſe to follow the Advice I give, you will ſhow 
an Example of no ſmall Conſequence to other Princes, 
Perſons of the ſame high Rank and Diſtinction with yourſelf, 


Subjects, as is evident from the Hiſtories of all Nations. V. Buchanan de 
jure regni, p. 231. 

(c) Neglectis urenda filix innaſcitur agris. (2) Hor.] “ Sic Vitia in 
_ CN Documentis non imbuto creſcunt & pullulant. De- 
rez ad loc. 

f (d) Quo ſemel eſt imbuta recens ſervabit odorem 

Teſta diu——(3) Hor.] * Praclara Sententia quam hinc mutuatas eſt 
8. Hieronymus ſcribens ad Lztam (Defprez ad loc.) Quæ primis annis 
imbibimus: ea nos per omnem ætatem conſequi ſolent. Etiam atq; 
etiam hortor, & ad Studium Sapientiæ Virtutiſq; tanquam ad aliquod 
certamen, omnes & fingulos provoco.“ Friſchlini Par. ad eund. 

(e) Seintgerman ſeems to have this Paſſage in his View, where he ſays, 
** If the Noblemen of the Realm would ſee their Children brought up in 
** ſuch Manner, that they ſhould have Learning and Knowledge, eſpe- 
* cially of the Grounds and Principles of the Law of the Realm (ſuch 
Knowledge as Maſter Forteſcue in his Book De Laudibus, &c. adver- 
** tiſes the Prince to have,) it would be a great Help to the Admini- 
ſtration of Juſtice, great Security tor himſelf, and a Matter of great 

Gladneſs to all People.“ Dr. & Stud. c. 46. ſub finem. 


+ 


(2) Sat. IL. 3. 37. (3) Ep. I. 2. 69. 


C CHAP, 


18 , De Laudibus Legum Anglie, Chap. VII. 


Feen. 
The Prince yields, and propoſes ſome Doubt. 
H E Chancellor having ended, the Prince begun as 


follows: You have overcome me, good Chancellor, 
wth your agreeable Diſcourſe ; and have kindled within 
my Breaſt a more than ordinary Thirſt after the Knowledge 
of the Law, There are two Thirigs, nevertheleſs, which 
make me fluctuate, ſo that, like a Ship in a Storm, I know 
not which Way to direct my Courſe. One is, when I 
recollect how many Years Students of the Law are taken 
up, before they arrive at any competent Knowledge of it: 
Which diſcourages me, leſt I employ all my younger 
Years in like Manner : Another Thing is, whether to ap- 
ply myſelf to the Study of the Laws of England, or of the 
Civil Laws, which are fo famous throughout the Univerſe: 
For a Kingdom ought to be govern'd by the beſt of Laws, 
according to the Philoſepber, Nature always covets what is 
beſt. Wherefore I would willingly attend what you adviſe 
in this Matter. To whom the Chancellor: Sir! there is no 
ſuch Myſtery in theſe Things, as to require Abundance of 
Deliberation ; -and therefore I ſhall give you my Thoughts 
upon the Matter without keeping you in Suſpence. 


CI 3, . TIL 
What Knowledge of the Law is neceſſary for a Printe. 
HE Phil:ſopher, in the firſt of his (a) Phyſics, ſays, 


« *Tis ſuppoſed that we then know every Thing, 
When we apprehend the Cauſes and Principles thereof as 


«© high up as the firſt Elements :” Upon which the (b) Com- 


(a) This Sentence, as quoted, i is in Senſe in other Places of Ar:Pet/r, 
as (1 ) E NMra 6: £ S 4729TE2O) be We cannot be ſaid to know ary T bing, 
till we apprehend the Cauſe of it, for which and by which it is ſuch. 80 
Aralytic. poſter L. 2. c. 11. W. 

(5) Proba ably fwerrees, the Arabian Phyſician, Sir-named the Com- 
meutator, by Way of Excellence: He lived at Cordova in Spain about the 


— 


(1) TL. A. Phyſ. Tr. 30. e. 3. p. 330. 


Year 


1 
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nentator obſerves, that by Principles, Ariſtotle meant the 
| efficient Cauſes, that by Caules, the final Cauſes are intend- 
f ed, and by (c) Elements the Matter and Form: Now in 
the Laws there are not, properly ſpeaking, Matter and 
Form, theſe being what go to the Compoſition of natural 
Things ; but ſomething analagous to it however, vr. cer- 
tain Elements, out of which they ariſe, as (d) Cuſtoms," 
Statutes, or Ads of Parliament and the Law of Nature: 
Whereof the Laws of particular Kingdoms confiſt, as 
natural Things do of Matter and Form; what we read or 
write conſiſts of (e) Letters which are called the Elements 
of Reading and Writing. As for the Principia, which the 
Commentator. calls the efficient Cauſes, theſe are no other 
than certain Univerfalia, which the learned in the Law, as 
well as Mathematicians, call (f) Maxims; in Rhetoric they 


Year 1140. He wrote Commentaries upon almoſt all Ariflotle's Philo- 
ſophy. Collier Dict. & Supplement. Bayle Art. Averroes. Fabric. Bibl. Gr. 
T. 2. p. 112. atque ib. alibi. Tit. Ariſtotcles. 

(e) Elements are the fine qua nons to all Compoſition and the Under- 
ſtanding of all Things, which, without them, would be imperceptible 
by us. W. 

(d) V. poſt. cap. XV. Note b. 

(e) Priſcian terms a Letter the Figure of an Element, and an Element 
properly the Force and Power of the Letter—Principles muſt follow Ele- 
ments, as Words ſucceed Letters. W, 

(f) A Maxim is a ſure Foundation or Ground of Art, a Concluſion of 
Reaſon which is and always has been immurably true, ſo called, Quia 
Maxima eſt ejus Dignitas & certiſſima Authoritas, atq; quod maxime 
omnibus probetur.” So ſure and uncontroulable, that they ought not 
to be queſtioned: It is all one with a Rule, a common Ground, Poſtula- 
tan or Axiom, which is the Mathematical Term. It needeth not to aſſign 
any Reaſons, why, at firit, Maxims were received as ſuch, it ſufficeth 
that they be not againſt the Law of Reaſon, nor the Law of GOD, and 
that they have been always taken for a Law (*). The Definition of a 
Maxim is, A Propoſition or Principle in any Art or Science generally 
received. grounded upon Reafon, and not to be denied.” A Paradox, 
in common Conſtraction, is a ſtrange Sentiment contrary to the received 
Opinion, that it has a Signification equivalent with Maxim, Axiom, or 
Rule, I cannot be poſitive. (2) Tully indeed has it, . Animadverti 
** Catonem locos graves ex Philoſophia treQare, abhorrentes ab uſu forenſt 
*& el Sed dicendo conſequi tamen, ut illa etiam populo probabilia 
viderentur: quod eo majus eſt illi, quam aut tibi, aut nobis, quia nos 
ea Philoſophia plus utimur, _ peperit dicendi copiam, & in qua di- 
cuntur ea, quæ non multum diſcrepant ab opinione populari. Cato 
autem pertectus, mea Sententia, Soicne, & ea ſentit, 974 non ſane pro- 


«c 


* 


— 


Dr. & Stuslent, c. 8. 
(2) Par. zd M. Brutum— Ed. V. To. 4. 1381. 
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ore called Paradoxes, the Civiliags call them Rules of Law. 
They are not diſcoverable by Streſs of Arguments or logical 
Demonſtrations, but as is ſaid (g) (ſecundo Peſteriorum) by 
Induction, by the Aſſiſtance of the Senſes and the Me- 
mory : Wherefore, in the firſt of his Phyſics, Ariſtotle has 
it, that “ Principles are not made up of other Things, nor 
“ one of another. But other Things proceed from chem; 
wherefore, according to the ſame Author, the firſt of his 
Topics, it is, that Every Principle carries its own Evi- 
« dence with it, ſo that there is no diſputing with thoſe 
« who deny firſt Principles :” Becauſe, as the fame Philo- 
fopher writes in the firſt of his Ethics, «© Principles do 
not admit of Proof by Reaſon and Argument.” Who- 
ſoever therefore deſires to get a competent Undeſtanding in 
any Faculty or Science, muſt by all means be well inſtructed 
in the Principles thereof. For, by reaſoning from theſe 
Principles, which are univerſally acknowledged and un- 
conteſted, we arrive at length to the final Cauſes of Things. 
So that, whoever is ignorant of theſe three, the Principles, 
Cauſes and Elements of any Science, muſt needs be totally 
ignorant of the Science itſelf; on the other Hand, when 
theſe are known, the Science itſelf is known too, at leaſt in 
general and in the main; though not diſtinctly and com- 
pletely. 

So we judge that we know the Law of GOD, in know- 
ing what 1s Faith, Hope, Charity, the Sacraments and 
GOD's Commandments : Leaving other Myſteries in Di- 
vitſity to thoſe who preſide in the Church. Wherefore, 
our Bleſſed Saviour ſays to his Diſciples, ++ Unto you it is 
„ given to know the Myſteries of the Kingdom of G0, 
but to others in Parables, that ſeeing they might, not lee, 
e and hearing they might not underſtand,” And the 


” 


1 


* bantur in vulgus: & in ea eſt hæreſi, quæ nullum ſequitur florem Ora- 
tionis, neque dilatat argumentum: minutis interrogatiunculis, quali 
c punctis, quod propoſuit, efficit. Sed nihil eſt tam incredibile, quod non 
% dicendo fiat probabile. Nihil tam horridum, tam incultum, quod non 
"«<:fplendeſcat oratione, & tanquam excolatu r. Ego illa ipſa, quæ 
«vis in Cymnaſſis & in otio Stolci probant, ludens conjeci in communes 
locos: quæ quia ſunt admirabilia de opinionem omnium, ab 

% ipſis etiam Sagt appellantur. . . . . Scriph libentius, quod mihi 
„ iſta Tagadg2c quæ appellant, maxime videntur eſſe Socratica, longeque 
& heim. A Rule is a Law or Principle to go by. V. Fort. Pret. 
IX. X. Laint:!. I. 276. | 1285 722 5 
ww (80 V. ante Chap. V. Note b. 
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Apoſile cautions, © Not to think of one's ſelf. more highly 
« than we ought to think,” ( Rom. XII. 5 & L6.) : And, 


in another Place, © not to mind high Things, not toe 


« wiſe in our own Conceits.” So, my Prince, there..will 
be no Occaſion for you to ſearch into the Arcana of our 
Laws with ſuch tedious Application and Study; It will be 


ſufficient, as you have made ſome Progrels in Gramunar, 


to uſe the fame Method and Proportion in the Study of the 


Laws. As to grammatical Learning, which conſiſts of 
(h) Etymology, Orthography, Proſogia. and -Synztax, as t© 
many Springs or Fountains running together to complete 


it; You are not fo perfect a Maſter, 'tis true, as to be ac- 
quainted with all the particular Rules and Exceptions com- 


| prehended under each of theſe; But yet that general 


Knowledge of Grammar, which you have acquired, is ſuf- 


ficient for your Purpoſe, from whence you may be juſtly 


ſtiled, a Grammarian- In like Manner you may be deemed 


a Lawver in ſome competent Degree, when, as a Learner, 


you ſhall become acquainted with the Principles, Cauſes 
and Elements of the Law. It will not be convenient, by 
ſevere Study, or at the Expence of the beſt of your Time, 
to pry into nice Points of Law ; ſuch like Matters may be 
(1) left ro your Judges and Counſel, who in England are 
called (x) Sergeants at Law, and others well ſkilled in 


(h) Ethimologia] © Veriloquium, quo Verborum explicatio probatur.“ 
In Grammar it is taken for the Ratio cognoſcendi — Diſcrimina;“ 
It has Relation to all Parts of Speech. W. 

(i) The Lord Coke in his Expoſition of Weſtminſter, 1. c. 15. explains 
this Paſſage fully, per maundement le Roy, per Preveptum Regin. Fhe 
King being a Body Politic cannot command, but by Matter of Record, 
according to the Law, Rex precipit and Lex procipit are all one. When 
any judicial Act is by an AR of Parliament referred to the King, it is un- 
derſtood to be done in ſome Court of Juſtice, according to the Law, The 
Opinion of (2) Gaſcoigne, Chief Juſtice, is in this Point remarkable, 
That the King hath committed all his Power judicial to divers Courts.” 
Upon the Stat. 1 R. II. 12. (3) Cnfeſs it be by Writ or, other Commend- 
ment of the Ring, It was reſolved by all the Judges of Englund, that 
the King cannot do it by any Commandment, but by Wfit, or by 
„Order, or Rule of ſome of his Courts of Juſtice, according ta Law. 
All Matter of Judicature and Proceedings in Law are diſtributed to the 
Courts of Jultice, and the King doth judge by his Juſticęs. 2 J nb, 7. 
Ruſhw, 12 $35: (3) 536.—II. 485. V. Artins, D. P. p. 37. Sadler, 275.b. 

2ahts 41 pol 8 | 


(k) Serjea aw. V. chap. L. Note a. | 
4 Va ray p. 342. 8) C. tit. de weteri jure enucl. l. 1. Des 
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it, whom in common Speech we call (I) Apprentices of 
the Law: You will better pronouce Judgment in your 
Courts by others than in Perſon: It being not cuſto- 
mary for the Kings of England to fit in Court, or pro- 


(ö) Apprenticios.] From apprenare, i. e. to learn, comes Apprentice de la 
tey ; which will denote as much as dic/prinus, applied by Fuftinian to 
ſomewhat a like Degree in his Law. For after he had reckoned his Da- 
pondij, or Fuftiniani novi, that is, Students of two Years. ſtanding, his 
n Students of three Years, his /.ytae, thoſe of four Years, 
and his Prelytae for them of five, to u hom the Reading of the whole Courſe 


of that Law, and an able Underitanding was imputed; he then compre- - 


hending the Prolytac, and the reſt labouring to that Degree, adds, Di/c:pnti 
pitur, omnibus eis legitimis arcants reſeratis, nihil babeant alſconditum, but that 
tney might afterwards be iii ſatellites, & judiciorum optimi tam athletac, 
quam gubernatores omni loco aevogue /elices. So he writes, (2) Drge/t. proven. 
The ancienteſt mention of an Apprentice in this Senſe which our publiſhed 
Books have, is in 1 Ea. III. fol. * 16. pl. 3. But in the Monuments of 
Parliament, of 20 Ed. I. extant in the Tower, this Teſtimony is of them: 
De Atturnatis & Apprenticiis, D. Rex injunxit Johanni de Mettingham & 
Sociis ſuis, gued ipſi per eorum diſcretiones provideant & ordinent cerium nu- 
merum de quolibet comitatu de melioribus & legalioribus & libentiùs addiſcents- 
bus ſecundum quod intellexerint quod Curiæ ſuæ & populo de regno melius wa- 
lere poterit & majus commodum fuerit & quod iffi quos ad Hoc 2 U5 Curiam 
Sequantur, & alii non. Et videtur Regi & cus conſilio quod ſepties-wigintt 
ſufficere poterint, Sc. Apponant tamen prefati Juſiitiarii plures fi widerint 
eſe fariendum wel numerum anticipent, & de aliis remanentibus fiat ſecundum 
diſcretionem TFuſtitiariorum, Mention is of them alſo in Feta, Lib. 2. 
cap. 37. Part of that of 20 Ed. 1. is tranſcribed in the Epiſtle of the 
Reports, where more is out of Antiquity touching theſe Apprentices, 
The Name was uſed for Practiſers, and Apprent:ici7 ad Barros are Barriſters 
in the ridiculous Verſes of Andrew Horn before his Mirrour aux Fuſbiccs. 


Theſe are they : 


Hanc Legum ſummam, ſi quis wult mira twerl, 
Perlegat, & ſapiens fi uult orator haberi; 
Hoc Apprenticijs ad Barros ebore mus, 
Gratum juriaicis utile mittit opus 

Horn ibi cognomen, Andreas eff ibi nomen. 


This Horn lived about Ed. 2. his certain Age I yet know not. The 
Verſes I tranſcribed out of an ancient copy of him, extant in Bennet Col- 
lege Library in Cambridge, and written, as it ſeems by the Hand, about 
Edi. 3. or Rich. the Second's Time. Seld. 5 
- | =— Bexcbers, (ach as have been Readers, anciently called Arentices of 

the Law. (4) Apprentiſage d' Advocas plaidans, pro tyrocinio juris conful- 
torum. Apud nos (inquit Spe/man) utique dicuntur alij Zpprentictyy ad 
Legem, alij olim Apprenticij ad Barras. De his dictum (5) X. Script, 
ubr juris regni Afprenticij nuncupantur. Sommer. V. poſt c. 50. N. I. 


„ 


- 


17. a. (4) Dugd. 197+ b. (5) 2636. Iinn. 4.6. 21, 
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nounce Judgment (m) themſelves; and yet they are 
called the King's Jude ments, though pronounced and given 
by others: As Teho/aphat aflerted, that . They judged 
« not for Man, but for the Lord, who was with him in the 
« Judgment.” (2 Chron. XIX. 6.) Wheretore, moſt gra- 
cious Prince, you will toon, with a moderate Application, 
be ſufficiently inſtructed in the Laws of England, if fo be 
you give your Mind to it. Seneca, in an Epiſtle to Lucillus, 


(m) P roprio ore nullus Regum Aueliæ.] Yet certainly the Kings them- 
ſelves often ſate in Court (in the King's Bench:) And in the Rolls of 
Charters under King J, and the Time near him, often occur Grants 
that ſuch or ſuch Engliſh ſhould not be impleaded or put to anſwer / 
coram nobis wel capitali Fuſiitia noftra, and to Normans nifi coram nob!s wel 
capitali Seneſcallo naſtro. For Example, in Not. Chart. 1. Reg. Job. Chart. 
171. Memb, 28. the King gives to one Jacob a Jet, of London, and a 
Prieft of the Jervs, Preſbyteratum omnium Fudeorum totins Augliæ for Life, 
and the Patent hath in it, probibemus etiam ne de aligue ad ſe pertincute ponatur 
in placitum nifi coram nobis aut coram capital: Tuftitia noftra cui Charta 
Regis Richardi fratris mei teſtatur. Here coram capitali Fiſtitia is divided 
tram coram Rege; the laſt ſignifying before the King's Perſon ; although 
now Pleas held in the King's Bench before the Succetlor of the Captal:s 
Fuſiitia, are entered coram Rege, and ſome Rol!s (as of 44. Her. 3.) have 
fiacita coram Dimino Rege de Tempore Hugonis Bigod Fyſtitiarii Auglir, 
and alſo in the fame Bundle Placita coram Hugone le Bigod Frfir ario 
Angliz. And Bracton, lib. 3. tract. de Adtionibus, cap. 5. fi actiones crini- 
nales fint, in Curia Domini Regis debent terminari, & hoc coram ipſo Rege ft 
tangant perſouam ſuam, and in 2 Hd. 4. the King fate in Perſon , certain 
Days together in his Court of King's Bench, to ſee Juſtice and Equity 
done. v. Spelm, Rel. 219. Ed. I. when he fat as a Judge on nice and 
doubtful Caſes, he ſtill gave Judgment without Reſpect of Perſoas, de- 

fending the Poor, and all ſuch as had ſuffered any Wrong or Injuſtice (6). 
(7) Mr. S. John, in his Argument for Mr. Hampden concerning Ship- 
money, ſays, ** I conceive, that his Majeſty alone, without Alliſtance 
*« of the Judges of the Court, cannot give Judgment; 1 know that King 
% 7ohn. H. 3. and other Kings have ſitten in the King's Bench, and in 
* the Exchequer; but, for ought appears, they were affifted by their 
„ Judges.” This I ground upon the Book Caſe of 2 R. 3. fo. 10, & 11. 
(Mich, pl. 22.) The Caſe of Thomas Earl of Lancaſter was very particular 
and arbitrary. “ The King fat in Perſon, and in Defiance of the Con- 
* ſtitution, his Majeſty, upon a bare Reading of the Articles againſt 
him, without arraigning him, or hearing his Anſwer or Defence, or 
trying him by his Peers, condemned him to be executed. This the 
two Spencers did, to the End the judgment ſhould, or might be (as it 
* was) called, The King's Tudgment, intending, that no Man ſhould 
% dare to call it by its true Name.” V. D. Sufolt's Cale in Parliament. 
[Tyrrell I, Introd. LXXX. Rapin I. 293. Hickes d. e. 114 . 
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+ Selden. (6) Tyrrell. V. 3. 13. 9. p. 180. 
(7) Kubo. II. 435. v. Ib. I. 536. 
* V. Capitolin. in Ant. Phil. c. 10. p. 125. Madox. II. Ex. p. 61, Kc. 68. 
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ſays, & There is nothing but w — * en) Pains and di- 
engigent Care will get the better F know very well 
the Quickneſs of your — the Forwardneſs of 
your Farts; and I. dare ſay, that in thoſe Studies, though 
2 Knowledge and Practice of twenty Vears is but barely 
ſufßeient to quality for a Judge, you will acquire a Know- 
ledge ſufficient for one of your high Quality, within the 
Compaſs of one Year; and in the mean while attend to, 
and inure | yourſelf to martial Exerciſes, to which your 
natural Inclmation prompts you on ſo much, and ſtill 
make it your ne as ſhall beſt pleaſe n at A 
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hefitate, ſhall, with the ſame Eaſe, be removed and 
niwered, that is, whether you ought to apply yourſelf to 
the Study of 'the Laws of England, or to that of the Civil 
Laws, for that the Opinion is with them every where, in 
Preference to all other Human Laws: Let not this Difficulty, 
Sir! give-you any concern. (a) A King of England cannor, 
at his Pleaſure, make any Alterations in the Laws of the 
Land, for the Nature of his Government is not only (b) 
Regal. but Political. Had it been merely Regal, he would 
have a Power to make what Innovations and Alterations 
he pleaſed, in the Laws of the Kingdom, impoſe (c) Tak 
lage and other Hardſhips upon the People, whether they 
would or no, Without their Conſent, which Sort of Govern- 


Ti next Thing, my Prince, at which you ſeem to 
a 


(a) A King of England cannot, conſiſtent. with his Oaths and Right, 
che nge the Laws at his Pleaſure, ** Nihil poteſt Rex quam quod de jure 
— » The Common and Statute Laws of England are, in the Maſs 

an Bal of them, unalterable. 2 I. 187. Bradton. W. 
(d) Folon (aid, that That was the beſt Government; where the Sub- 
« jects obeyed their Prince, and the Prince the Laws.“ W. Siobarus Serm. 
41, p. Li v. Forteſcue of Monarchy 13. | 1 
(e) Tallagium, or rather Talliagium, Tallia, Taillage, Taille, * Tribuwm | 
« vel Exactionis genus populo indituw... Hidage vel Tailloge, eſt Talla- | 


66 gium de Hidis Terrarum. Danegeld, eſt Tallagium datum Dan;s,/&c. alibi 
«« quan- 
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ment the Civil Laws point out, when they declare (d) Quod 
Principi placuit Legis habet wigorem © But it is much others 
wiſe with à King, whoſe Government is Political; becauſe 
he can neither make any Alteration, or Change in the 
Laws of the Realm without the Conſent of the Subject, nor 
burthen them, againſt their Wills, with (e) range Impdi- 
tions, ſo that a People govern'd by ſuch Laws as are made 
by their 'own Conſent and Approbation enjoy their Proper- 
ties ſecurely, and without the Hazard of being (f) deprived 
of them, either by the King or any other: The ſame — 
may be effected under an Abſolute Prince, provided he do 
not degenerate into the Tyrant. Of ſuch a Prince, Am. 


4 quandoq;. Collata, guandogz Taxa dictum (1), In the Law- Accepta- 
tion of the Word, It is a Share of a Man's Subſtance by way of Tribute, 
Toll or Tax. It is a General Word and includes all Taxes and Impoti- 
tions ſet upon any Man. No Tallage or Aid ſhall be taken or levied by us 
« gr our Heirs in our Realm, without the Good WiHt and Aﬀent of Arch- 
« biſhops, Biſhops, Earls, Barons, Knights, Burgeſſes, and other Free- 
„men of the Land (2). The King will make no Aids, &c.” but by the 
Common Conſent of the Realm and for the Profit thereof. (3) Auxilium.] 
In the Ancient Record, entituled, De modo texendi Parliamentum, temp. 
K. Edwardi ſilij Etheldredi. Debent Auxilia peti in pleno Parliamento . 
«+ All Tallages, Burthens or Charges put upon the Subject by the King 
« either to or for the King, or to or for — Subject by the King's Lens 
« Patents, or other Commandment or Order is prohibited by the Stature; - 
© de Tallagio non concedendo (5). Hottoman (6) deſcribes the Ancient. 
Form and Conſtitution of the Bano-Gallican Government to be, That 
the People, (as Cz/ar tells us) had no leſs Authority and Power over 
„their Kings, than the Kings had over the People; *tis probable, the 
* Franks did not derive this Conſtitution from the Gans, but from their 
Countrymen, the Germans, of whom T acitus (7) ſays, their Kings have 
** not an Arbitrary or unlimited Power.“ Rapin, V. 2. p. 9. n,—IX. 304. | 
Stillingf. 45, 6- 64. The Jrjþþ called it Cuttings. Spelm. Relig. p. 6. 
(d) Prod Principi placuit.] V. poſt c. XXXIV. Note (22.) * 255 
(e) Peregrinis,] i, e. not more majorum. V. 2 If. 61. Magna Charta, © 
Cap. XXX. Temple 227, 8. Ruſhxw. V. 2. 503. V. poſt c. XIV. Notea. 
(t) Pillaged, pilled, unjuſtly treated, abuſed. _ Depilare, decalyare, ad 
dedecus radere ; Injuriz Species. Among the (8) Saxons, = To ſhave off the 
© Hair, and make a Man bald was the Puniſkment of Theft. If a Wo: 
man was Incontinent, ne was ſhaven, Ef etiam Pane Genus, Hun- 
© garis Familiare, quod cccurrit in Decretis 8. Stephani R. Hungar (9. 
8. Ladiflai R. Hungar. v O Laum (10) Borrichium. The on (depiler) 


* 
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(1) Somner. (2) 34 Ed. I. Stat. * Keb. 21. (3) 25 Ed. I. 6. Keb. 60. 

(4) 2 L. 152 (:) 34 Ed. I. v. 2 If. $34, &c. Fort. p- 2+ Mader 
Excheq. 480. II. Temple 225. (6) Franco-Gallia p. 63. (7) Lib. de 
Mor. German. (8) In ſpeculo Saxonico, Seu jus Provinciale L. 3. Tit. 
37. 1. Tyrrell J. Introd. 77. Wilkins, p. —_— 42. L. (31) v. Dus 1's 
Index, p. $46. & d. e. Nicholſon. preemiſſi Wilkins III. y. (9) Lib. 2. c 11. 
Lb. z. Co e an ©: (20) De var. Ling. Lat. Etat. p. 92. Du Free. 
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totle, in the 3d of his Politics, ſays, (g) © It is better for a 
« City to be governed by a Good Man, than by Good 
« Laws.” But becaule it does not always happen, that the 
Perſon preſiding over a People, is fo qualified, (h) St. Thomas, 


well expreſſes the Cruel Nature of Impoſitions, contrary to Law. Pulling 
off the Hair is reckoned opprobrious and inflicted by Way of Puniſhment 
it was conſidered in this Manner among the Lombards. [ Alvaroins (11) © x 
« gave my Cheeks to them that plucked off the Hair: I hid not my Face 
2 Shame (12)”. The Comment is, Opprobrious Uſage, many 
„ Afﬀronts, by Way of Contempt and Reproach. FHanun King of Ammon 
% took David's Servants and ſhaved the one Halt of their Beards; when 
% David was told how the Men were ſerved, he ſent to meet them, (for 
* the Men were greatly aſhamed) and the King ſaid, tarry at Jericho till 
your Beards be grown, and then return (13)”. This Uſage was ill- natured, 
and the higheſt Diſgrace that could be put upon them, for all People 
thought their Hair a Principal Ornament, and a Token that a Man is a 
Freeman. Among the [nd:ars the King commanded the greateſt Offen- 
ders to be ſhaven, as the heavieſt Puniſhment he could inflict (14). Taci- 
tas ſays, that amongſt the Germans, Adultery is rarely committed, for 
which. there is a preſent Puniſhment, and left to the Diſcretion of the 
Hufband, ** The Huſband having cut off her Hair, turns her out of his 
* Houſe naked, before her Relations, and whips her through the whole 
* Village.” At this Day, it is the greateſt Indignity that can be offered 
to any Man in Per/ia, to cauſe his Beard to be ſhaved off (15). In the 


Seripture Juſtance above, the Affront was highly reſented by Hamid, and 


the Ammonites were overcome. Præſidibus onerandas Tributo Provincies 
4 ſuadentibus, reſcripſit, Tiberius ſc.) Boni Paſtoris eſe Tondore Pecus, noa 
alglubere. Suctonius in Ter. c. 32. Hickesd. e. p. 97. Hettoman F. G. 
p. 45, 6, & Chap. IX. Camerarius L. 2. c. XVI. Mulcts & Eapilations, 
Cato's Letters II. 209. 
(g) Hottoman (16) has it, to obey a King is not Servitude, 
Fallitur egregio, &c.—Claudian. de Laud. Stiliconis L. z. v. 113. 


He knows no Bondage, whom a Good King ſways, 
For Freedom never ſhines with clearer Rays 
Than when brave Princes reign. 


(h) St. Themas Aquinas, the Angelic Doctor, was a Fryar of the Dow'- 


nian Order, born A. D. 1224. ſtudied at Cologne and Paris, His Works 
are in 18 Vols: (17) This Piece, de regimine, &c. was probably addreſſed 


to Hugh II. or Hugh III. (18) and is to be found amongſt his Opuſcula: 
Which he, or, as tome think, Ægidius Romanus wrote to the then King of 


| Opras, to maniteſt his Love to him with reſpect to his Conduct as a King. 
. ＋ 


e Senſe of this * Paſſage is in L. 2. c. 8. 9. S. Thomas de Aquino, Doc- 
tor Angelicus, Ord. Præd. ob. 7. Mart. An. 1274. Du Freſue's Index, 
P- 165. AÆgidius Romanus, Præceptor to the Children of Lewis IX. writ 


(11) Collier. (12) If. 50, 6. (13) 2 Sam, X. 4, . —1 Chron, 
1 (14) N. Damaſceu. mentioned by Stobeus Tit. 42. 
(15) Tavernier in his Indian Travels, p. 121. Patrick Com. and upon 2 Kings 
II. 23. Nehem. XIII. 25, (16) F. G. p. 30. (17) Collier, 
(18) Heylin, p. 682, V. Opuſculum, Cap. XVI. 
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in the Book which he writ to the King of Cyprus, [ De Re- 
gimine 1 wiſhes, that a Kingdom could be fo 
inſtituted, as that the King might not beat Liberty to Ty- 
ranize over his People; which only comes to paſs in the 
reſent Caſe; That is, when the Sovereign Power is reſtrained 
5 Political Laws. (i) Rejoice therefore, my Good Prince, 
that ſuch is the Law of that Kingdom to which you are to 
inherit, becauſe it will afford both to yourſelf and Subjects, 
the greateſt Security and Satisfaction. With (k) ſuch a 
Law, faith the ſame St. Thomas, all Mankind would have 
been governed, if, in the Paradiſe, they had not tranſgreſſed 
the Command of GOD. Wich the ſame was the whole 
Nation of the eto governed, under the (1) Theocracy, when 
GOD was their King, who adopted them for his peculiar 
People: *Till, (m; at length, upon their own Requeſt, hav- 
ing obtained another Sort of King, they ſoon found Reaſon 
to repent them of their fooliſh and raſh Choice, and were 
ſufficiently humbled under a Deſpotic Government: But, 


a Treatiſe, de Regimine Principum. Aſcm. Literature V. 1. p. 14. Fort. 
p. 3. Du Frejne's Ind. 94. 

(1) To have ſuch a Law as England has, which eſtabliſhes Prerogative 
and Liberty in a Conſiſtency each with other, which aſſeris the King and 
his Subje*ts Free; which bounds the Crown not to ſwallow up Property, 


nor Property to oppoſe itſelft to the Crown; this is the Matter of Joy: 


\\ here all Parties concerned are agreed to promote the noble Ends of ſuch 
a Political Harmony, W. 

(K) $1 reteramus Dominium ad Statum integrum Humane Naturæ, 
qui Status Innacentiz appellatur, in quo non fuiſſet Regale regimen, ſed 
* Politicum (19). The Ule of this Quotation is to ſhew that Regal Power, 
fuch as is the Politie of England, is the beſt Government to make both 
King and People ſecure in their mutual Aid and Affection each to other. W. 

(J) This relates to the Times from Mo/es to the End of their Govern- 
ment by Judges, containing the Space of about Four hundred Years, during 
which GOD uſed the immediate Miniſtration oft Men to rule under him, 
with a Reſervation of the Monarchy to himſelf. A Diſpenſation of his 
Goodneſs to Iſrael, The People of his Lowe and Delight, whom He bare on 
Eagle's Wings. The Word (Symnagoga) is here intended in the moſt exten- 
live Senſe, the whole Congregation of the Jews, from the Gr. Todo, to 
gather together, and it is applicable to all Things whereof there may be a 
Collection. Synagogre, in the reſtrained Senſe, is commonly taken for the 
Houſe dedicated to the Worſhip of GOD, wherein it was lawful to pray, 
preach and diſpute, but not to Sacrifice (20). It can in this Place ſignify 
no other than the whole Nation of the Fews, 

(m) See the whole Hiſtory accurately deſcribed in the firſt Book of Samuel, 
Chap. VIII. XII. V. Fort. C. 1. Aquinas, p. 130. V. Hoſea XIII. 10. 11. 


1 — 


(19) Aquinas, L. 2. c. 9. p. 131, (20) Godwwin Heb, Antiq. L. 2. c. 2. 
(21) Scap. Elz. 785. 
when 
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when they had good Kings, as ſome there were, the People 
proſpered and lived at Eaſe; but when they were (n) other- 
wife, their Condition was both wretched and without Re. 
dreſs. Of this you may fee a particular Account. in the 
Book of the Kings. This Subject being ſufficiently diſcuſt 
in a (o) ſmall Piece I formerly drew , on Taper tur 
your Uſe, concerning the Law of Nature: Bo I ſhall forbear 
at preſent to enlarge. [Sir Robert Atkins of the Diſpenſing 
Power, p. 19.] | SOFAS | 


(n) Diſcotus,} Adoncros. Difficilis in ſumendo Cibo, qui eſt faſtidioſo 

macho.— Item, Moroſus, Difficilis, acerbus, cui omnia facts & dicta Sto- 
machum movent. Mes 771 $994 t) Servi eſtote Dominis non tantum 
bonis & Modeſtis, ſed etiam diſcolis. [t Pet, 11. 18.] So the old Latin 
Tranſtation. MS. Pergamen. penes me, and ſo quoted by Aquinas, p. 30. 
. (0) Opn/calum Traktatus e Natura 1 Naturz—A Book com- 
piled for the Uſe of Prince Edward, to ſet forth to him the juſt Meafure 
of Government according to the Law of Nature and Nations. Tis a 
* very valuable and noble Piece, of great Weight and Authority, and 
very much in eſteem with its Author,” It is mentioned by Bale and 
Pits under the Title, De Vigore Lrgis Naturalis, v. Dvgd. 58. Nicholſon III, 
167, W. 215, 423. | in 


7 WS e 
The Prince propoſes a Queſtion. 


Prince. } FOW comes it to paſs, my Chancellor, that one 
1 | King may govern his Subjects in ſuch an ab- 
ſolute Manner, and a Power in the fame Extent is unlawfu! 
for another King: Secing Kings are equal in Dignity, Iam 
ſurprized that they are not likewiſe equal in the Extent and 
Exerciſe of their 48 I uns I 

. 1 RN 1:00 
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e ban E 1 
Wi ben and how. Kingdoms ruled by Regal Government began. 


ORMERLY, Men who excelled in Power, being Am- 
'bitious of Honour and Renown (a), ſubdued the Na- 
tions Which were round about them by Force of Arms; 
they obliged them to a State of Servitude, abſolutely to 
obey their Commands, which they eſtabliſhed into Laws, 
as. the Rules of their Government. By long Continuance 


and Suffering whereof, the People, though under ſuch 


SubjeQion, finding themſelves protected by their Governors 
from the Violence and, Inſults of others, (b) ſubimitted 


quietly to them, thinking it better to be under the Protec. 
tion of ſome Government, than to be continually ed 


to the Ravages of every one, who ſhould take it in their 
Heads to oppreſs them. From this Original and Reaſon 
ſome Kingdoms date their Commencement, and the Perſons 
inveſted with the Power, during ſuch their Government, 
d Regendo (from Ruling) aſſumed and uſurped to themſelves 
the Name of (c) Rex (Ruler, or King) and their Power ob- 


(a) Kings in their firſt Original and Riſe of abſolute lawleſs Power are 
well deſcribed by Daniel (1), who, ſpeaking of Neduchadnezzar, ſays, * All 
People, Nations and Languages trembled and feared before him: Whom 
„ he would he flew, and whom he would he kept alive; and whom he 
„ would he ſet up, and whom he would he put down.” Kings are called 
in the Scripture. (2), ** Giants in the Earth, —Mighty Men, Men of Re- 
„ nown,”— Men of vaſt Stature and Strength, which tempted them to op- 
preſs others by Violence, who. carried all before them by main. Force ; 
Tyrants, who filled the Earth with Rapine and Muzthers, and all Manner 
of Wickedneſs, Patric#'s Com. | 3 

(b) Though Conqueſt put the great Monarchs of the World in Poſſeſ- 
ſion; yet conſent of the People aſcertained their Government peaceful, 
and hereditary to their Heirs and Succeſſors: The Conqueror was to pro- 
tect them from Injuries, and they were obliged to be Loyal. W. 

(e) Rex, a regendo, ] In France, Spain and Italy, they have no one Word 
which ſignifies King, but what is derived from the Latin; a Language 
theſe Invaders were Strangers to, when they ſettled themſelves in theu 
Conqueſts (3). The Title of King was not in uſe among the Saxozs. 
Hengiſt however took it upon him, as ſoon as he was put in Poſſeſſion of 
Kent, Indeed, *twould have been a hard Matter for him to haye found 
any other ſo proper to denote his Sovereignty over that Province. Rapiz, 
2 140. Fort. p. 8. Seld. III. 943, 4. Ferſtrgan 167, 8, Camd, 


67— 


00 v. 15. (2) Geneſis VI. 4. 


— * — —— 


(3) St. Amana. 28, 9. 
tained 
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tained the Name of Regal. By theſe Methods it was, that (d 
Nimrod firſt acquired to himſelf a Kingdom, though he is 


® (d) “ Nimrod was the Son of Cu the Son of Cham, the curſed Son of 
« Noah: He began to be a mighty one in the Earth, he was a mighty 
« Hunter before the Lord: And the Beginning of his Kingdom was 
% Babel, and Erech, and Accad, and (4) Calneh, in the Land of Shinar,—”: 
Beſides all the fore-mentioned, ( alſo begot this Son; to diſtinguiſh him 
from the reſt, 19/75 mentions him alone by himſelf, becauſe he was the 
moſt eminent amongſt his Brethren, though born the laſt: A mighty 
Commander, as Moſes here deſcribes him. The Author of the Chron. Alex- 
andrin. thinks he was the ſame with Nizus: But Vue rather takes him 
for him whom the Greek Writers call Belus [Baal] (5), that is, Lord, (a 
Name common to the Idols of the Eaſtern Countries) and that N:inus was 
his Son. However it be, he was the firſt great Warrior and Conqueror, 
the firſt that put down the Government of Eiderſhip or Paternity, (accord- 
ing to Sir Walter Raleigh) and laid the Foundation of Sovereign Rule [Ha- 
trick ad Loc.] (6) This is the firit Inſtance of the old abſolute regal Go- 
vernment of the Afjrian Monarchy in the Perſon of Nimrod. [Robuſtus 
Venator] A mighty Hunter, of great Activity and Valour. He exerciſed 
his Strength and Activity in chaſing Beaſts, as a Preface to his Tyranny 
over Men. This hunting of Beaſts tney did not uſe for Recreation, but 
to accuſtom their Natures to Cruelty ; fo did the Heroes of Antiquity, 
who meant to waſte and ſubdue Countries; they diſciplined themſelw es to 
butcher Men, by doing the like firſt to Beaſts. ** It was the Manner of- 
4 antient Pera to inure their Youth to hardſhip and fatigue.” Hunt- 
ing and War were their only Exerciſes (7). Theſeus, Caſtor, Pollux, Ulyſſes, 
Diomedes, Æuneas, Achilles, were all trained up to hunting. Chirone illos 
*« venandi Artem ſumma cura edocente tanquam ad bellicam Diſciplinam 
*© non parum profuturam (8). Heretofore the Romans were wont to learn 
Experience with their Pleaſure. They who aſpired to become one Day 
« Generals, learnt here their Art, to out- run the ſwifteſt Beaſts, to over- 
© come the Strongeſt, and to take the Craftieſt (9). Romulus and Remus, 
as ſoon as they grew to ſome Ripeneſs, could not endure to lie like Slug- 
„ gards in the Stables or Sheepcotes, but rove about the Woods a hunt- 
ing. And, by that Means gaining not only Strength of Body, but of 
Mind too, they encountred not only Wild Beaſts, but fet upon Robbers 
„too, whom they met laden with Booty, and divided the Spoil among 
<< their Brother Sheppards (10)”, Hoc ſtudium Heroicum Regiumq; ef, 
& ad Corporis animiq; bonam conſtitutionem contert, Eſtq; tam placido 
fortitudinis, quam Militaris audaciz Specimen ad Verilitatem utile (11). 
Hoc ſtudio Mz:thridates Infidias vitavit, & corpus ad omnem patientiam du- 
ravit (12). Venatura ſive Sylveitrium Animalium, five aliorum, pro qui- 
bus ſe Principes & Reges Gyrmajjs exponunt, & Filios ſuas ſubmittunt, 
valet ad robur acquirendum & conſetvandam Sanitatem, & cordis vigoran— 


dam virtutem, fi temporatè utamur: Ut ſolent Reges Francia & gagliæ, & 


ut de Germanis in Geſtis PFrancorum ſcribit Aumonius. Equitatur, ad hoc 


(4) Ger. X. 8— 10. v. J. X. 9. Ex-. XXVII. 22. Ames VI. 2. 
(5) Lowth. on Jer. 50, 2. (6) State Tradis I. 245. * Shuckford 179. 
(7) Xenoph. Cyropæd. B. 1. c. 6. Tablature ef the Judgment of Hercules. 
Lord Shafijbury's Character iſtics. (8) Bochart. Geogr. Sacr. L. 4. c. 12. 
(9) Plen, Pan. c. 81. — Mr. Smyth's Trantl. p. 124. (10) Liv. 1. 4. 
(11) Pollux. prætat. Lib. 5. de Venatione. (iz) Nin. Lib. 37. c. 2. n. 9. 
idem 
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not called a King in the Scripture, but, a mighty Hunter 
befere the Lord. For, as an Hunter bchaves towards 
Beaſts, which are naturally wild and free ; fo did he oblige 
Mankind to be in Servitude and to obey him. By the 
ſame Methods Belus reduced the (e) Mhrians; fo did 
) Ninus by the greateſt Part of Ma: 1 hus the (g) Ro- 
mans arrived at Univerſal Empire: In like Manner King- 
doms began in other Parts of the World. Wheretore, when 
the Children of 1/rae! defired to have a King, as all the 
Nations round about them en had, the Thing diſpleaſed 
GOD, and he cominanded Samuel to ſhew them the Man- 
ner of the King who ſhould Reign over them, and the Na- 
ture of his Government; that is, mere arbitrary Will and 
Pleaſure, as is ſet forth at large, and very pathetically, in 
the firſt Book of Samuel. And thus, if I miſtake not, moſt 
excellent Prince, you have had a true Account how thoſe 
Kingdoms firſt began, where the Government 1s merely 
Regal: I ſhall now endeavour to trace the Original of thoſe 


idem movetur, qua Reges eſſe debent ornati ad decorem Regni, & ejuſdem 
contra detenſionem: Ad quod aptiores redduntur & expeditiores, ſi pro- 
pria habent equorum Armenta, ut mos eſt Regibus Orientis. Aquinas 1:4. 
5. Collier, Nimrod. Fort. p. 8. Sir Walter Ralcigh, Bock 1. c. X. § 1. 
p- 157, 8. Seld. To. III. 928. & alibi W.—de Natura Legis Natura, Cap. 
VII, VIII. v. Mach. Prince c. 14. Shnckford's Con. I. 181. 190. | 

(e) Hiſtorians and Geographers all agree, 4/jria to be that very Place 
now called Syria, having on the Eaſt, India; on the Weſt, the River Tygris ; 
on the South, Media; on the North, Caucaſus : To diſtinguiſh it the better, 
ſome divide it into Syria, Aſſyria, Leucoſyria, Cælagria: Others into 
Syria of Paleſtine, and Syria of Antioch. W. 

(t) Niuus the Son of Belus: He was the notable Monarch of Aja; 
his Empire makes the firſt of the five Periods of Time: This Eſtabliſh- 
ment of Niuus was a great one tor Power and Territory, and a durable 
one; for the AHriaus commanded the upper ia for near DXX. 
Years, After Ninzus had entered into a League with Ariæus, King of the 
Arabs, in ſeventeen Years Time he ſubdued all Aa, which is as big as 
Europe and Africa, and contains in it Mia, Phrvgia, Caria, T.y/ia and 
Lycaonia, the pleaſanteſt and richeſt Part of the World. W. Dtador. Hic. 
L. 2. Trogus, L. 1. V. Collier, Tit. Minus. f 

(g) Such was the Character of Nome, that to be a Citizen of it was a 
counted noble: To be a Senator, was every Thing: Which Aarau the 
Iimperor inſinuated in his Speech, when he made Tatar his Captain of , 
the Guards, and a Conſular Perſon, a Senator, "Thar he bad nothing 
in his Power equal to this laſt Honour.“ (13) Hey was the original 
Soil of Liberty and Freemen. | 


— 


(13) Al. Spartianus in Vita Ed. SyIurgij, p. 123. Far. c. 8. Eachard's Row. 
Hitt, II. 290. v. pott, c. 17. Note f. Plats Red. 45+ 


Kingdoms, 
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Kingdoms, where the Form of Government is Politieal ; 


that fo, the firſt Riſe and Beginning of both being known, 
you may more eaſily diſcern the Reaſon of that wide Dif. 
ference which occaſioned your Queſtion, 


Forteſcue of Monarchy, Chap. II, 


6 | 
IF hen and how Kingdoms ruled by Political G overument began, 


T. Auſtin, in his Book, de Civitate Dei, has it, That 

%a (a) People is a Body of Men joined together in 
Society by a Conſent of Right, by an Union of Intereſts, 
* and for promoting the Common Good ;” not that a 
People ſo met together in Society can properly be called 
a. Body, as long as they continue without a Head]; for, as 
in the Body natural, the Head being cut off, we no longer 
call it a Body, but a (b) Trunk; ſo a Community, without 
2 Head to govern it, cannot in Propricty of Speech be 
called a Body Politic. Wherefore, the Philoſopher, in the 
firſt of his Politics, fays, © Whenſoever a Multitude is 
formed into one Body or Society, one Part muſt go- 
« yern and the reſt be governed.” Wherefore, it is abſo- 
lutely neceſſary, where a Company of Men combine and 


(a) © Populus eſt cœtus multitudinis rationalis, rerum, quas diligit, 
* concordi Communione Sociatus. S-. Auſtin (1)“. Almoſt the ſame in 
Terms with the Text. W. Carus is here underſtood in a good ſenſe, for 
a. Company of Men met together and united, having ſome Capacity for 
Action. The Code makes it to import ten in Company. Ib. fore in deteri- 
orem partem accipitur. An unlawtul Aſſembly (2). * Crus, ] Multitudi- 
nis Magnz nomen eſt cœuntis ex conſenſu quodam.” (3) The Scrip- 
tures record it for an ill Time, when there wvas no King in Ifrael, when 
every _— did that which was right in his own Eyes. Judges VII. G.— XXI. 
v. the laſt. 

(b) Truncum, ſc. corpus, An imperfet Body, Trwmcrs, a Trunk or 
Body of a Tree, without the Boughs; a Body without a. Head. Vou 
may. call a Carcaſe a dead Man, but ſimply you cannot call it a Man, 
Boet. L. IV. Prof. II. p. 188. * 


(1) De Civ. Dei, L. 19. c. 24. (2) Samner. 
3) Calvin. Lex. Jurid. ex Brifon. 


form 
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_ © operatur 
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form themſclves into a Body Politic, that ſome one ſhoufd 
preſide as the governing. Principle, who goes uſually under 
the Name of King. In this Order, as out of an Embrio, 
is formed an human Body, with one Head to govern and 
control it; ſo, from a confuſed Multitude is formed a 
regular Kingdom, which is a Sort of a myſtical Body, 
with one Perſon, as the Head, to guide and govern. And, 
as in the natural Body (according to the Philoſopher) the 
* (c) Heart is the firſt Thing which lives, having in it the 
Blood, which it tranſmits to all the other Members, there- 
by imparting Life, and Growth and Vigour; fo, in the 
Body Politic, the firſt Thing which lives and moves 4s 
the Intention of the People, having in it the Blood, af 
is, the prudential Care and Provifion for the Public Good, 
which it tranſmits and communicates to the Head, as the 
principal Part; and to all the reſt of the Members of the 
ſaid Body Politic, whereby it ſubſiſts and is invigorated. 
The Law, under which the People is incorporated, may 
be compared to the (d) Nerves or Sinews of the Body na- 
rural; for, as by theſe the whole Frame is fitly joined to- 
gether and compacted, ſo is the Law that Ligament (to go 
back to the trueſt Derivation of the Word, Lex a Ligands) 
by which the Body Politic, and all its ſeveral Members 
are bound together and united in one entire Body, And 
as the Bones, and all the other Members of the Body pre- 
ferve their Functions, and diſcharge their ſeveral Offices 
by the Nerves; ſo do the Members of the Community 
by the Law. And as the Head of the Body natural can- 
not change its Nerves or Sinews, cannot deny to the ſe- 
veral Parts their proper Energy, their due Proportion and 
Aliment of Blood; neither can a (e) King, who is the 


— 


* K. Ed. 6. Rem. p. 70. | | 
(e) © Ea Nas ſunt, ad Naturam optimè ſe habent; in ſingulis enim 
atura, quod optimum eſt: Commune autem naturale regi- 

men ab uno eſt; in Membrorum enim .multitudine unum eſt, quod 
omnia movet, ſc, Cor: Et in partibus Anime-una vis principaliter præ- 
* fidet, ſc. Ratio. Eſt Apibus unus Rex, in toto univerſo Unus Deus, 
Factor omnium & Rector.“ Aqrin. 12. f 4 

(d) The Nerves are counted the Compago Corporis, which keep and 
bind S0, Lex, à Ligand. As Nerves are of the Strength 
of the Body Natural, ſo are Laws of the Body Politic. W. v. Sir 
Robert Atkins of the Diſpenſing Power, 6, 7, 24. 

(e) Re#oribus Politicis agere non licet, niſi ſecundum formam Legum 
eis traditam, vel ex Arbitrio Populi, ultra quam Judicare non poſſunt.— 
Legibus aſtringuntur, rec ultra poſſunt procedere, in Proſecutione Jo- 

D ſtitiæ, 
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Head of the Body Politic, change the Laws thereof, nor 
take from the People what 1s their's, by Right, againſt 
their Conſents. Thus you have, Sir, the formal Inſtitution 
of every political Kingdom, from whence you may guels 
at the (f) Power which a King may exerciſe with reſpect to 
the Laws and the Subject. For he is appointed to protect 
his Subjects in their Lives, Properties and Laws; for this 
very Fud and Purpoſe he has the Delegation of Power 
from tne People; and he has no juſt Claim to any other 
Power bu: this. Wherefore, to give a brief Anſwer to 
that Queſtion of yours concerning the different Powers 
which Kings claim over their Subjects, I am firmly of 
Opinion that it ariſes ſolely from the Different Natures of 
their original Inſtitution, as you may eafily collect from 
what has been ſaid. So the Kingdom of  Exgland had 
its original from (g) Brute and the Trojans, who attended 


ſtitiæ, quod de Regibus & aliis Monarchis Principibus non convenit, quia 
in ipſorum PeCtore ſunt Leges reconditæ, prout caſus occurrunt. Rex 
Politicus ſolis Legibus ſuæ Civitatis populum judicat (4). If an erroneous 
2 was given before the Statute 27 Eliz. in the King's Bench, the 

ing could not relieve his grieved Subjects any Way, but by a Writ of 
Error in Parliament; neither can he out of Parliament alter the old Laws, 


nor make new, or make any Naturalizations or Legitimations, nor do 


ſome other things. V. Rufoworth II. 485. 

() Governments were by Prudence contrived to reſpect public Good 
and general Convenience; the Power which the King has over the Law 
and the Subject, the Line, Proportion and Exerciſe of that Power is laid 
out by the Law of his Government, to the Obſervation whereof he is 
religiouſly ſworn (5). *© Rex pro bono Regimine populi principaliter 
conari debet. Aguin. 185. ib. plura 205, 232, 237. v. Sir Robert At- 
&ins of the Power, &c. of Parliament, paſſim & p. 16. | 

(g) The Story of Brute is called in Queſton by Buchanan, a learned 
though violent Scot ; making Gyraidus Cambrenſis the Author of it, and 
accuſing all Mankind of Folly that believe it other than a Fiction. Leland 
[an incomparable Antiqugry ] has publiſhed a Vindication of the Story; 
and the 1/21 are generally very unwilling to give it up for fabulous. 
Though it be not cricd up for infallible, it is left to be believed or 
not, as Men pleaſe, and the ſaid Author is ſatisfied of the Probability 
of it. So does Matith. W:ftminſter (C). E. I. owns the Story as a 
Truth, in his Letter to Pope Boniface (7). Mr. Waterbouſe has given 


the Story at large, as alto Mr. Milton in his Hiſtory of England (8), con- 


cerning the fir peopling of Britain; Mr. Camden has given us as di- 
ſtinct an Account as can be drawn from probable Conjectures, and as the 
great Diſtance of Time and Want of Records will allow. The romantic 


W 


— 


(4) Aquin. 284, 300, 3835. (s) W. RA. V. 2. 50. Hrrel 
D. 11. p. 779. (6) Hiſt, Etat. 3æ. p. 14. 
(7) X Scriptt. 2483 & ſeqq (5) Kennet I. 2 & ſeqq. the Notes. 
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(h) him from Tab and Greece, and became a mixt Kind 
of Government, compounded of the Regal and Political. 
So (i) Scotland, which was formerly in Subjection to Eng- 


Story of Brutus and his Poſteriry is fairly contuted by the ſame Author: 
If the Britains are ſo fond of a Trojan Original, he has pointed out a 
much better claim to it than the Story of Brutus can give them: For, 
the Romans (deſcended from the Trojans) by their long Continuance in 
this Iſland, could» not but have many Intermarriages with the Britains : 
Whereby many Britains at this Day mult be of Rowan, and by Conſe- 
quence of Trajan Extraction (9). Nenunivs, who lived in the VIIth Cent. 
makes the Iſland to be firſt inhabited by Bito, Son to Aſcauius, and 
Grandſon to eas, who, as he ſuppoſes, reigned in Britain at the 
Time when Eli (10) judged {/rael, about 12c0 Years after the Flood, 
A. M. 2830. (about 66 Years after the Deſtruction of Troy, (it any 
certain Time can be aſſigned for fo uncertain a Relation) (11). Sie- 
bertus Gemblacenſis, a French Monk, who lived twenty Years before 
Geoffrey of Monmouth, writes, that Brute pait from Gaul into Britain, and 
Hen. Huntingdon, cotemporary with Geoffrey is of Opinion, that Britain was 
peopled by Brute. Geoffrey of Monmouth's Liſt of the Regal Succeſſion 
from Brutus, is very diſtin and plain; but it hath ſo many Marks of 
pure Invention, either of himſelf or the Authors, from whom he pretends 
to tranſcribe them, that it is long ſince given up for a mere Romance 
by all our learned Critics in Engliſh Hiſtory : And particularly the 
Biſhop of St. A/aph (W. Lloyd) (12) is of Opinion, that the grand 
Lie of all, which is the Story of Brutzs, is nothing but a Forgery to 
make the Engliſh Kings as nobly deſcended as the Kings of other na- 
tions, by deriving them from the Trgans according to the Humour of 
the Age he lived in. Mr. Norden (13), gives in to the Probabilities of the 
Truth of Brute's Hiſtory. Some Attempts are made upon a Defence of 
this Story by Se/den (14). This Story is reckoned fabulous by Sir Willian 
Temple (15), and others. I ſhall conclude this long Article, which is 
rather Matter of Amuſement than Uſe, in the Words of Livy, the Roman 
Hiſtortan (16). © *Tis a Liberty always granted to Antiquity, that by 
© mingling divine and human Things together, it might make the rite 
« of Cities more auguſt and venerable ;** v. Sheringham, 8. 97. 121. 365. 
381. Samme's Brit. 431. 158. Camd. Brit. IX. 

(h) Comitiva] Societas five Comitatus vie. Angle, Company (17). 
Filio ſuo mandavit ut Sororem ſuam & comitivam cjus reverenter ſuſci- 
peret (18). Math. Paris, An. 1249. Pro recuperatione & defenſione 
jurium noſtrorum tam in ciſmarinis quam in trauſmarinis partibus, ad 
quas nuper miſimus comitivam, &c.” Thivro!z. © Perrexit cum bona 
comitiva militum.” Du Freſne ad v. 

(1) Scotiam, que ei quondam ut ducatus.] Of that Matter ſee Gail. 
Malmeſourienſ. de geſt. reg. lib. 2. cap. 6. Roger de Howeden, fol. 311. ö. & 


3 EINER 


—— 


(9) Camd. VI. (10) Hen. Exyghton inter X Scriptt. v. Sadler 43 
& teqq. (11) Du Frejne's Index. (12) Sommer. Nicholſon V. 2. 
P. 15. Word Athen. V. 2. p. 1091. (13) Acc. Caruauvail, p. 2. 


(14) Annor. ad Polyolb. p. 17.— Opp. III. 1738. 1817. Card. B. VI. n. 
(1s) Hilt. Eng. p. 19. Ken. I. $3.34. Tyrrel!, B. I. 6. 9. X—Scriptt. 228. 
7. 2484. Hin. Knygbion Hiſt. Angl. Sciiptt. I. 99. Fort. 

(16) Præfat. ad Hiſt. (17) Somner, 

(15) Brompton. (X Scriptt.) Hen, II. 


D: 377. 
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land in the Nature of a Dutchy, became a Government 
partly Regal, partly Political. Many other Kingdoms, from 


377. 4. Cb. & 461. Matib. Paris ſab Anno 1072. & 1175, & 244. pag. 
208. 872. & 1124. ſub Anno 1252. Matth. W:ftmonaſtericnſ. ſub Anno 
1054. and what he hath with Thomas of Walingham ſub Anno 1290. & 
egg. and Edruard Hall in his Henry 8. out of old Monuments, alſo 
Malſingbam, pag. = 133. © 171 Edit. Francofurt, & Florence of Wor- 
cefter and Henry of Huntingdon, where they ſpeak of King Aibelſtan, and 
Authority enough will appear againſt what Buchanan writes in /ib. 6 & 8, 
Rerum Scoticarum, touching the Engliſh Empire. For Authorities in Law 
of the fame Thing, tee 11 Raw. 3. tit. Briefe 473. 39 Edw. 3. fol. 35. 
& 36. 42 Ed. 3. fel. 2.6. 13 Hen. 4. Brook, tit. Appeal 15 3. 6 Rik 
2. tit. Protection 46. 8 Nich. 2. 7/2. Continual Claim 13. 13 Elix. Dyer, 
fol. 504. a. Rot. Parliament. 21 Ed. 1. in Arce London, tol. 51. & /eqg. 
beſide divers Originals of Matters of that Nation yet remaining in the 
Treaſuries of Records. Neither is that of Godfrey of Malmeſbury unne- 
ceſſary to be here remembered. He relates that when Miiliam II. was 
offended with Malcolm lil. of Scotland, that he would not ſecundum judicium 
Baronum ſuorum in curia ſua reflitudinem Regibus Anglorum facere, the 
Scottiſh King id agere niſi in regnorum ſuorum confinijs ubi Reges Scotorum 
erant foliti rectitudinem facere regibus Anglorum, & ſecundum judicium pri- 
znatum utrinſque regni nullo modo vcluit, & fic impacati ad invicem uiſcuſſe- 


unt. He places this in 7 Villielui 2. When this Godfrey lived I know - 
P 'y 


not, his Annals begin with the Saxons, and end in 29 Her. I. He hath 
much of Northern Matters, and the ſame thut is in Roger of Howeden 
often, and this very Paſſage alſo is in Howeden, pag. 265 *. Scotland has 
continued a warlike and puiſſant Nation, between whom and us much 
blood hath been ſhed, and Hoſtilities acted; and, till they were reduced 
to be Homagers to this Crown, we could not be quiet. 'Vhough Bucha- 
nan denies the Fact, yet here it is, that Scotland was for many Years and 
many Kings Reigns held of the Crown of Euglaud, and their Kings 
Homage:s (ig). Edi. I. inſiſts upon it in his Epiſtle to Pope Boniface, 
Though true it be that Sctland never had an utter Eclipſe of its ancient 
Crown, but that it enjoyed its own Laws; yet if reſpect be had to thoſe 
(20) Services which ſome of the Kings of Scotland did to the Crown of 
England, as its Tenurers, it was originally a Dependency, which the 
Chancellor here intends by the Word [ Dacatus] W. That the Kings of 
Scotland did Homage to the Kings of England, ſee the Hiſtorians quoted 
in the Margin, from Edw. the Elder to Her. VI. (21). The Form fee 
in Kennet, and Tyrrell, A. D. 1541. Hen. VIII. (22) claimed Homage 
and Fealty as due to bim out of an ancient Title to thar Crown; the 
Demand whereof he ſaid that he had neglected a great while, becauie of 
his Nephew's Minority and other kind Reafons: His Title being by Li- 
neal Succeſſion, and recognized for many Ages by the Kings of Scotland, 
down to the Reign of eat VI. which he proved by Hiſtory, by Inſtru- 
ments of Homage, by the ſeveral Kings and divers great Perſons, ſealed 


— 
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® Jan. - (19) V. Fox (444. & ſeqq.) & Tyrrell ad An. 1301, X Scriptt. 
2.451. 2483. & ſeqq. Tyrrell D. 6. Petyt 115. Tyrrell Hiſt, VI. 11, An. 978. 
(20) Kennet I. paſſim 106. 198. 9. &c. (21) Ib. 348. Tyrrell Hiſt, 


V. 323. 349. Kc. —Ib. Vol. 3, IX. 73. fed v. Rapin V. 241. 
(22) Rabin VII. 62%, 


with 
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the ſame Original, have acquired the ſame Form of Go- 
vernment; whence Diodorus Siculus, in his ſecond Book of 


with their Seals and remaining in his Treaſury, and by Regiſters an4 
Records, judicially and authentically made (23). When John Baliol did 
Homage. to, Eward J. he made forth Letters Patent of the fa:d Homage 
of the ſame Date: This was witneſſed by XVI. Biſhops, the Judges, 
and the greateſt Men of England, and XX. of the ſame Quality of Scar- 
land, who, at his Requeſt, put to their Seals (24) Dr. Duck (25) lates 
the Matter in Diſpute very fairly by Hiſtorical Facts and Vouchers. 
John Harding (26), a northern Eugliſbman, and an inveterate Enemy to 
the Scots, has collected whatever might tend to the Proof of that ancient 
Vaſlallage of Scotland to the Crown of England, and hearing of an old 
Record in that Kingdom, which put the Matter pat Ditpute, ke went 
in Diſguiſe, and with much ado brought it away, and ſhuwed it to 
Henry V. Henry VI. and Zdw, IV. Mr. Ridpath has writ proſeſſedll againſt 
Scotland*s being Tributary (273. Sir George Mackenzie of Re/vh. wh, to 
the ſame Purpoſe (28), and afſerts, that the Crown ot Scotland was al- 
ways independent on that of X»g/azd. Mr. Rapia decides the Caſe of 
the Sovereignty of the Kings of England over Scotland in Farour uf the 
Scots, The Proofs Pro & Con, fee at large in his Hiſtory (29). Where 
he quotes Audenſon's Eſſays for one of his Vouchers, of King Zu. I. 
taking away the Crown and Scepter of Stand, the famous Stene of Scone, 
and burning the Records, See the fame * (30) A. D.. 1200. Wir 
King of Scotland did Homage to King 7. — Tis not known, nor de- 
termined by the Scots Writers, for what Territories NDilliam did this Ho- 
mage, the Eugliſb infer from thence, that it was for the whole Kingdom 
of Scotland. This Inference is not altogether juſt: Beſides, it is not 
very likely, that this Prince ſhould voluntarily return to the Vaflallage, 
from which he had been freed by King Richard I. before his Expedition 
to the Holy Land. It does not appear that there had bcen any Alteration 
in this Reſpect, ſince Richard I. by an authentic Charter, had renounced 
his Right of Sovereignty (31). A. D. 1549. A Subſdy was given the 
King (Edw. VI.) to aſſiſt him in the Conqueſt of Scotland, which is called, 
in the Act, a Part of bis Dominions (32). The Scots ſeem to have an Eve to 
this diſpute, when it is ſtipulated amongſt other Articles of the Union, 
that, “ The Crown, Scepter, and Sword of State, the Records ct Par. 
* lament, and all other Records, Rolls and Regifters whatſoever, both 
public and private, general and particular, and Warrants thereof, 
** continu2 to be kept as they are within that Part of the united King don 
** now called Scotland; and that they ſhall fo remain in all Time coming, 
* notwithſtanding the Union. 'The AR for an Union of the two Kiny- 
** doms of England and Scotland.” (5 Anne, cap. VIII. Art, XXIV.) 


5 ——— 
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(23) Kennet II. 232. (24) Tyrrei Introduct. to Vol. 3. 6. & ſeq, 
ib. Pref. XVII.—ib. go. 97.-Vol. I. Introd. XVIII. LXVII. Fuller, Fcc:. 
Hiſt, Cent. XIV. 13. 3 $1. Spottiſwwode, 48, 50. 83. Burnet, Hiſt. his own 
Times, p. 110. (25) De uſu & Authoritate juris Civilis, p. 361. 

(26) Nicholfen, I. 189. (27) Scotland Sovereionty 
aſſerted, Lond. 1698. (28) Science of Heraldry, Fol. Edinb. 1689. 
Id. de Hominio. Nicholſon Scotch Hiſt. Lib. (29) IV. b. 59. & 12q 4. 

(30) Ib. p. 107, 20. (31) Ib. III. p. 165. 

(32) Ib. VIII. p. 3. 
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Ancient Hiſtory, concerning the AÆgyptians, ſays thus: 
„The Kings of Agypt originally did not live in ſuch a 
& licentious Manner as other Kings, whoſe Will was their 
« Law: But were ſubject to the fame Law, in common 
c with the Subject, and (i) eſteemed themſelves happy in 
« ſuch a Conformity to the Laws.“ For, it was their 
Opinion that many Things were done by thoſe who gave 2 
Looſe to their own Will, which expoſed them to frequent 
and great Dangers and Diſadvantages. The ſame Author 


in his Fourth Book writes thus: “ He who is (x) choſen 


v. plura Chronica de Mailros fub An: 1157. (Rerum Ang]. Scriptt, Tom. J.) 


. Camdeni Angl. Norman. &c. Francof. M. DC. III. p. 59. 1. 475 473, 23. 
cotch Hiſt. 


5 12, 1. Tyrrell, II. B. 5. 303. 398. Nicholſon, 8 Lib. 277, 
& ſeqq.—Leges Marchiarum, or Border Laws 8 Lond. M. DCC. V. 
v. Pref. per tot. & ib. XXV. Sammes Brit. 429. Ruſhw, II. 574. Petyt 
9g. Vincent's Diſc. Errors againſt Brooke 252 & ſeqq. Hale 200. Buruei 
Ref. II. 31, 2. Append. 106 & ſeqq. Tyrrell, III. Append. 137, 218. 


'Rapin, I. 342, 362, 368, 370, 378, 381, 392. n.—II. 77.n. 281. & 
ſeqq. III. 67, 72, 98.—IV. 68, 80. VI. 421, goo. n. Upon the 


Contract of Marriage between Margaret the Daughter of Hen. VII. wie. 
James IV. of Scotlaud, a Privy Countellor repreſented to the King, that 
it was not impoſſible but this Marriage might one Day give England u 
Scotch Sovereign, Whereupon the King replied, that ſuppoſing what he 
{aid ſhoutd happen, the ſtrongeſt would carry it from the weakeſt, and 
Scotland would be annexed to England, and not England to Scotland, ib. ut 
fupra. Rapin, VIII. 291. v. Sheringham, 128. & ſeqq - Wilkins d. e. 
VI. & ſeqq. v. Chron. Saxoz. pp. 110. 115. 154. 181. 198, 9. 206. 215. 
Napin, XI. 103. 107. Mad. H. Ex. 12. 14. 

(1) ** Their firſt Kings did rot form themſelves, as exempt from Law 
and reducing all to their abſolute Pleaſure, But, in all Things, and 
for all Actions, they were accountable to the Laws. They could do 
© nothing either of Mercy or Severity, but juſt in the Method of the 
„Law.“ Drodor. Sic. Bibl. p. 63. Ed. Rhodomann. Hanovie, 1604. W. 
v. Mr. Nevi/. Plato Red. p. 38. 

(k) Atter the Hicpiaud fell into a milder Way of Government, Se- 
ſefris being dead, they choſe him for King, by common Suffrage, who 
either excelled in Beauty, or goodlineſs of Body, or Skill in Cattle, oi 


Strength, or Wealth. W. Herodotus tells us, That the Medes choſe 


their Kings originally for the Probity of their Manners, and in hope of 
« enjoying the Benefits of common in ice; and I am apt to imagine this 
& was the End and Practice likewiſe of our Predeceſſors ( 33).” Hotto- 


man (34), concerning the Kingdoms of ancient Gaul, writes, that they 


were not Hereditary, but conferr'd by the People upon ſuch as had the 
Reputation of being juſt Men, * 


* Quzdum Regiones indignum Judicant, quod Reges in ipſorum Pro- 


e vincys perpetuentur in filus, hoc eſt, quod Filij Regum Succedant in 


© —_—— 


— 


33) Cie. de offic. L. 2.— Opp. V. To. IV. 1294. XII. 


(34) F. G. Capp. I. VI. * V, Buchanan de jure regni 195. 
| 7 „ Regno; 
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Chap. XIV. De. Laudious Legum Anglie. 39 


« King of #th:9pia leads a Life conformable to the Laws, 
« and behaves iu every Reſpect according to the Cuttoms 
« of his Country, nor rewarding, nor puniſhing any one; 
ce but according to the Laws handed down from his Pre- 
c deceſſors.“ In like Manner he writes concerning the 
King of Saba in Arabia Felix: In the fame Manner con- 
cerning other Kings in ancient Hittory ;- who, purtuing the 
fame Methods of Government, reigned proſperouſly and 
with Reputation, 


© Regno; Sed, ipſo mortuo, elegit populus quem magis ornatum mo- 
„ ribus comprehendunt, ſicut fiebat de Imperatoribus (Germauiæ ſc.) & 
« in .Zgypro adhuc obſervatur modernis temporibus. Quyzruntur enim 
«© Pueri Elegantes in diverſis Regionibus, & præcipue in partibus Agui- 
* [onis, quia ſunt Staturæ proceræ & ad Militarem diſcipl'nam idonei. Hi 
% de /Erario Publico nutriuntur, exercitantur in Gy-mnaf;s, & diſciplinis 
« Scholaſticis, in civilibus actibus & rebus bellicis, Aſſiſtunt S»idaxs in 
« Miniſterio, ſicut traditur, & poit mortem ejus, qui probati inveniuntur, 
% ad Principatum Aſſumuntur. Lacedemon;, eth haberent Regem'lec, 
© beneplaciti tempus, eligebatur tamen a Sapientibus, aſſumptus de om- 
« nibus Gradibus Civium, & hoc videbatur conſonum ration, ut Con- 
« ſenſu totius Conſilij Aſſumpti ad regimen populi ſieret Rex, ut Hodie 
« communiter faciunt civitates Italic. Aguin, 303, 4. . Ib. 392, 3. 
Shuckford, Con. I. 182. Fuftin, L. I. c. 1. Dioder. Sic. Hiſt. L. I. p. 28. 


C XM ͤ I 
The Prince alridges the two foregoing Chapters. 


Prince. OU have, my good Chancellor, with the Per- 

ſpicuity of your Diſcourſe, diſpelled that 
Darkneſs with which my Underſtanding was obſcured, and 
I now perceive plainly, that no Nation ever formed them- 
ſelves into a Kingdom by their own Compact and Conſent, 
with any other View than this, that they might hereby. en- 
Joy what they had, againſt all Dangers and Violence, in a 
ſecurer Manner than before : And conſequently, they 
would find themſelves diſappointed of their Intention, if 


afterwards the King they had fo ſet over them ſhould de- 


ſpoil them of their Properties, which was not lawful for 
any of the Community to do before fuch Appointment 
made. And the People would be in yet a more diſmal 
State, in caſe they were to be governed by (a) frange and 


(a) That is, Laws borrowed from the Conſtitution of other Countries, 
he A'hentans enjoined a ſevere Puviſhment to any, who, being a Sojourner, 
__ too 


[ 
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foreign Laws, ſuch as they had not been uſed to, ſuch as 
they could not approve of: More eſpecially if thoſe Laws 
ſhould affect them in their Properties, for the Preſervation 
whereof, as well as of their Perſons, they freely ſubmitted 
to kingly Government; it is plain, that ſuch a (b) Power 
as this, could never originally proceed from the People; 
and if not from them, the King could have no ſuch Power 
rightfully at all: On the other Hand, I conceive it to be 
quite otherwiſe with that Kingdom which becomes ſo by 
the ſole Authority and abſolute Power of the King. In 
this Caſe, the People b ome ſubject to him upon no other 
Terms, but to obey and be governed by his Laws, that is, 


took not the Benefit of their Laws : They were patiently to ſubmit to the 
Decrees enacted by the Citizens, and to obſerve all the Laws and Cuſtoms of 
the State, to chooſe one out of the Citizens, to whoſe Care and Protection 
they committed themſelves, and whoſe Duty it was to defend them 
from all Violence and Oppreſſion without appealing further. And 
an Action lay againſt a Sojourner who did not chooſe a Patron (1). 
By the Lex Papia (2), Foreigners were to quit Rome. ** Perigrinitatis 
*« rens eſt qui fe falſo pro Cive Romano geſſiſſet (3). Civitatem Peregrinus 
*© Uſurpans veneat. Pauper accuſatus Peregrin/tatis venit, emit eum 
«« Dives (4).” In France, Spain, and all Countries, Strangers and their 
Influences are diſcountenanced by the Laws. Sir William Temple (5) 
writes, that“ 'The whole People fad and aggrieved, as well as the Nobles, 
in an humble Manner with univerfal Agreement tendered an eaſy Pe- 
„ tition to the King * (William I.) beſeeching him, in regard of his 
*© Oath made at the Coronation, and by the Soul of St. Edward, under 
** whoſe Laws they were born and bred, that he would not change them, 
© and deliver them up to new and ſtrange Laws which they underſtood 
„not (6).“ One of the Clamours againſt Henry III. was, that he was 
too much addicted to Foreigners, nay he made one Stephen de Segrave, a 
Foreigner, Chief Juſtice, and Robert de Paſſelu, another Foreigner, his 
Treaſurer ; afterwards the King finding his Miſtake, turned them off, and 
exacted a ſevere Account from them. The original Breaches in Edw, II.'s 
Reign, and all his Misfortunes were owing to his N the Go- 
vernment to a Foreigner, Pierce Gaveſton. Cardinal Woolſey, by his en- 
deavouring to introduce the Inperial Laws, and by an exorbitant uſe of 
his Legatine Power, loſt all and died in Ignominy and Diſgrace. 4 It. 89. 
Int. 208. 
(b) © Prerogative is beſt ſhewed and executed in remitting, rather than 
«© exaQting the Rigour of the Laws, there being nothing worſe than legal 
&« Tyranny.” Icon Baſilike XXVII. 


1. 


8 Potter's Gr. Antiqq. I. B. 1. c. X.—Ib. p. 142, 3. 
2) De Pereerinis, v. Godau. L. 3. c. 4. Kennet Ro. Antiqq. Part II. c. 23. 

(3)-Sueten. Claud. c. 18. Note 6. (4) Brifon Antiqq. Select. I. 13. 
Pitiſc. in Sueton. ut ſup. Lexicon. v. Peregrinitas. 

(5) Hitt, England, 228. Seld. II. p. 946. Hale 105, 6. 

* Saddtcr, p. 90. 1983. Wilkins, p. 210. (6) V. Sheringham, 12 5. 
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Chap. XIV. De Laudibus Legum Augliæ. 41 


his mere Will and Pleaſure. Neither, Sir, has it ſlipt m 

Memory, what you have elſewhere, with folid Reaſons, 
demonſtrated in your Treatiſe, concerning the Law of 
Nature, that the Power of both Kings is in Effect equal 
ſeeing a Poſſibility of doing amiſs, which is the only Pri- 
vilege the one enjoys above the other, can be called an 
Addition of Power, no other than a (c) Poſſibility to decay 
or die; which, as it is only a Poſſibility of being deprived 
of ſomething valuable, ſuch as Lite or Health, is for this 
Reaſon rather to be called a State of Impotency, a real 
Weakneſs. For Power (as (d) -Boetzus obſerves) is al- 


(e) Vice and Exceſſes are no prope preſſions of Power, but are ta- 
ther natural Imperfections; an Abſence of Power: Cruelty and Tyranny 
can never be Prerogatives. N | 

Non eft Rex qui fer fe non eſt ſufficiens, & omnibus Bonis ſuperexcelleas.* 
When the Lul of Kings ſtood inſtead of Laws, and Men, being veſted 
with an infinite and immoderatę Power, did not contain themſelves within 
Bounds ; the Inſolence of Kings made Laws to be defired, For this 
Cauſe Laws were made by the Pcople, and Kings conſtrained to make 
uſe of that Right or Privilege which the People had conferred upan them, 
For they were taught by many Experiences, that it was better that their 
Liberty ſhould be entruſted to the Laws, than to Kings. This one Way 
of Government is preſcribed to Kings, otherwiſe Free, that they ſhould 
contorm themſelves to the Preſcripts of Laws, and thereby divide Rewards 
and Puniſhments, the greateſt Bonds of holding faſt together Human 
Society, © A King ſhould be a ſpeaking Law, and the Law a dumb 
King (9).” . . . . He that dotk not receive a Government by the 
Will of the People, but invades it by Force, or intercepts it by Frauds, 
is a Tyrant. The Government of Kings is according to Nature, that ot 


Tyrants is not. A King Rules his Subjects by their own Conſent, 'T'yrants 


reign by Force and Violence. A Kingdom is a Principality of a Freeman 
among Free-men ; Tyranny is a Principality of a Maſter over his Slaves, 
For the Defence of the King's Safety the Subjects watch and ward; for 
a Tyrant Foreigners do watch to oppreſs the Subjects. The one beareth 
Rule for the Subjects Welfare, the other tor himſelf. , . , . By how much 
Kings are raiſed above other Men, ſo much ſhould they imitate the celeſtial 


Bodies, which infuſe on human Affairs a vital and bountiful Virtue of 


Heat and Light. The King was not ſought for to refrain the 
Law, but the Law to reſtrain the King. From the Law he hath that 
whereby he is a King; for without the La he would be a Tyrant (10), 
» + +» +. No public Calm can be certain, no Government ſecure ;z here 
the People are pillaged and oppreſſed, —People that are uſed like Beaſts, 
will act like Beaſts; and be mad and furious, when buffetted and ſtarved. 
Gordox's Diſc. on Tacitus, V. I. p. 56. v. Ah, p. 28. | 
+ + +» + Neſcit plebs jejuna timere.— Lacan, L. 3. V. 58. 
d) I can't find the very Words as here quoted, only ſome Paſſages in Effect 


— — * 


* Aquin. 140. 175. (9) Buchanan de Jure Regni, 191. 205. 212, 
(10) Ib. 237, 239, 286. Aguin. p. 5. 9. 10. 17, V. Comines, B. VI. c. IV. 
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c ways for ſome good End or Purpoſe;“ and therefore 
to be able to do Miſchief, which is the ſole Prerogative 
an abſolute Prince enjoys above the other, is fo far. from 
increaſing his Power, that it rather leflens and expoſes it, 
The bleſſed Spirits above, which are already fixed in their 
Seats of Happineſs, and put beyond a poſſibility of Sinning, 
are, in that Reſpect, ſuperior to us in Power, who are 
always liable to do amiſs, and to work Iniquity with 
Greedineſs. It only now remains to enquire, whether the 
Law of England, to the Study whereof you invite me, be 
as well adapted and effectual for the Government of that 
Kingdom, as the Civil Law (by which the Holy Romay 
Empire is regulated) is generally thought to be, for the 
Government of the reſt of the World. Satisfy me but in 
this Point by ſome clear and convincing Proof ; and I 
will immediately apply myſelf to the Study you propoſe, 
without troubling you with any more of my Scruples. 


to the ſame Purpoſe. As, Extrema eſt ſervitus, cam Vitiis, dediti à 
% Rationis propriæ Poſſeſſione ceciderint (11). Bonum efle omne quod 
« Juſtum elt (12). Bonum Commune dicitur Potentia a Philo/opho in 
« Eth. quatenùs intendit Debitum nobiliſſimum Finem (13).” The 
Senſe of this Paſſage is fully diſcuſſed in Boctius. Lib. IV. Proſa II. and 


from thence, in the Opuſculum, C. XXVI. 


(11) Boetiut. Proſa 2. Lib. 5. (12) Ib. Proſa 4. L. 4. 
(13) Aquin. 182. | 


r. . 
All Laws are the Law of Nature, Cuſtons or Statutes. 


Chancellor. F Obſerve, Sir, that you have given Attention, 

and remember well what I have hitherto been 
diſcourſing upon, therefore you have the better Title to 
receive an Anſwer to your Queſtion, Know then, that all 
human Laws are either the Law of (a) Nature, (b) Cuſ- 


(a) That is, the Law of all Places, Perſons and Times, without Altera- 
tion, one and the fame Inſcription of GOD's Power, and Goodneſs. As 
the Law of Nature is the Law of GOD, ſo an Obligation lies on all 
Mankind to obſerve it. W. Drzgd. 2. b. | 

(b) Cuſtoms and Uſages, as the (1) Lord Coke has it, make one of the 
main Triangles of the Laws of England, which are divided into the Com- 


2 


1 Inſt, „ by 
(1) 1H. 110, * 


2 
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roms, or Satutes, which are alſo called Conſtitutions: But, 
the two former, when they are reduced into Writing, and 
made public by a ſufficient Authority of the Prince, and 
commanded to be obſerved, they then paſs into the Nature 
of, and are accepted as Conſtitutions or Statutes, and, in 
Virtue of ſuch Promulgation and Command, oblige the 
Subject to the Obſervance of them under a greater Penalty 
than otherwiſe they could do. Such are a conſiderable Part of 
the Civil Laus which are digeſted in (e) Great Volumes by the 


mon Law, Statute Laws and Cuſtoms, The Law of England is grounded 
upon fix principal Grounds. 1ſt, The Law of Reaſon, zd, Ihe Law 
of GOD. 3d, General Cuſtoms of the Realm. 4th, Principles, other- 
wiſe called, Maxims. th, Particular Cuſtoms. 6th, Acts of Parlia- 
ment (2). The Law of England is ſaid to be built upon the Law of 
Nature, becauſe it oppoſes every Thing which is Malum per ſe, and pro- 
motes whatever 1s juſt, which is the Sum and End of the Law of Nature. W. 
« + + » ** Conſyetudo quandoq; pro Lege obſervatur, in partibus ubi 
“ fuerit more utentium approbata, & vicem Legis obtinet, Longævi 
© enim temporis Uſus & Conſuetudinis non eſt vilis Authoritas ( 3)”. 
Where Cuſtoms are reaſonable, juſt and good, there they are preſumed of 
great Validity, and to have a ſage Commencement, though we know not 
the preciſe Moment and Manner of it. So the learned Scien (4). Cuſtoms 
have been of old Time uſed throughout all the Realm, which have been 
accepted and approved of by our Sovereign Lord the King and his Pro- 
genitors, and all his Subjects, becauſe the faid Cuſtoms be neither 
againſt the Laws of GOD, nor the Law of Reaſon, and have been al- 
ways taken to be good and neceſſary for the Common Good of all the 
Realm (5). * Pro Bono communi totius Regni,——Conſuetudo ex 
* certa cauſa rationabili uſitata privat communem Legem (6).” No Cu- 
ſtom or Preſcription can take away the Force of an Act of Parliament. 
« Mores recepti ſunt Legum Nervi. Conſuetudo dat Juriſdictionem 
« etiamſi Agatur de Cauſis mert Imperij. Conſuetudo obſervata 
« Legis inſtar eſt. In Antiquitatis causa, & Præſeriptiones Longuſq; 
uſus & Conſuetudo conſiderantur.“ Theſe and ſuch like Rules are in 
the Civil Law. W. A Cuſtom is a reaſonable Act iterated and continued 
Time out of Mind of Man, as, Borough Englilb, and Gavelkinv : So are 
other Cuſtoms. Cuſtom of the Court maketh a Law of the Court. 1 Ed. 
IV. 6. Seid. III. 1726. Davits, 32. a. 

(e) * The Digeſt, or Pandects contain the Works of 27 original Lawyers, 
ſome of which were before Chr;#; the reſt in the 2 Days to 
Maximin. . To this Tome Fu/tiniar's Inſtitutes are added. This 
is a Body of the Civil Laws drawn up by the Emperor Fufinian's Order, 
and called Digeſta and Pandefa, For this Purpoſe he gave a Commiſſion 
to his Chancellor Tribonianus, who called in fixteen eminent Lawyers to 
aſſiſt him in the Work. They extracted the beſt ruled Cafes which lay 


— —— — 


(2) Dr. & Stud. c. 4. (3) Braten, L. 1. c. 3. 
(4) Titles of Honour, 714, 15. 
(5) Dr. & Stud. c. 7. (6) Lit. F 169. 1 fl. 113. a. 


Wood's Init, Imp. I. p. 5. Wiſeman, $$, 197. 272. 283, 4. 412. 
diſperſed 


i 


— — =» Ie Na 4 


44 De Laudibus Legum Anglia, Chap. XV, 


Roman Emperors, and by their Authority commanded to 
be obſerved : Whence they obtain the Name of the Civil 
Law, in like manner as all other Imperial Edits or Statutes, 
If therefore, under theſe three Diſtinctions of the Law of 
Nature, Cuſtoms and Statutes, the Fountains and Originals 
of all Laws, I-ſhall prove the Law of England eminently 
to excel, then I ſhall have evinced it to be good and effec- 


tual for the Government of that Kingdom. Again, if I 


clearly make out that it is as well accommodated for the 
Good of that State, as the Civil Laus are for that of the 
Empire, then I ſhall have made appear, that the Law of 
England is not only an excellent Law, but that, in its 
Kind, it is as well choſen as the Civil Law, In Proof 

of this, I procced, JI Bee 


diſperſed in two thouſand Volumes of ancient Law Books, and threw 
them into one Body or Collection publiſhed in tie Year 553, and called, 
the Digeſts. The Emperor gave the Authority cf Law to this Collection, 
by a Letter or Declaration prefixed to this Work, which ſerves for « 
Preface. The Digefts are ſubdivided into fifty Boks, which make the 
firit Part of the Roman or Civil Law. They were tranſlated into Greet, 
in the Reign of Juſtinian. The Digeſts are cited in Abbreviations by ff. 
which Manner was taken from the Greeks, who called them Pandedt;, 
and abbreviated them by II. II. The Code is a Volume of the Civil 
Law, which the Emperor Juſtinian collected from all the Pleas and 
Anſwers of the ancient Lawyers; it confiſts of 12 Books, in which are 
the + Reſpon/a of the fifty-ſix Emperors and their Council, from Adrian 
to Juſtinian. | | 

The Authentiques make a third Volume of the Civ Law, taken from 
the immediate Mouths of the Emperors, of abſolute unqueſtionable 
Authority; called alſo Novellæ, for that the Laws in them are upon 
Forte arr + + + « + Liber Fuedorum contains Tenures of a Military 

rigine (7). | nr 

The engl, amongſt the Romans, were the Men of the higheſt 
Quality, who were bred to be capable of the chief Employment in the 
State, and became the great Maſters in the Law. Theſe gave their Opi- 
nions of all Caſes, that were put to them, freely. They were the true 
Lawyers among them, whoſe Reſolutions were of that Authority, that 
they made one Claſſs of thoſe Materials out of which Trebonian compiled 


i 


the Digeſt under Zu/finian, V. Sir M. Hale's Pref. to Rolle's Abr. 


None, in the Age he lived in, was equal to the great Selden: Who was 
truly in our Exgli/b Law, what the old Roman Juriſconſults were in theirs. 
Sir M. Hale's Life, p. 66, 7. Burnet, R. I. 264. nns. 


On 


+ Reſolutions. x | 
(1) W. p. 29. Hale, 27. Eachard, V. 4. 209. v. Pitiſt. ad v. v. Codex, 
Digeſta, F. F. & Panilectas. 25 
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G 
The Law of Nature is every where the ſame. 


HE * Laws of England, as far as they agree with, 

and are deduced from the Law of Nature, are neither 
better nor worſe in their Deciſions than the Laws of all 
other States or Kingdoms in fimilar Caſes, For, as the 
Philoſopher ſays, in the fifth of his Ethicks, The Law 
« of Nature is the ſame, and has the fame Force all the 
« World over.” Wherefore I ſee no Occafion to enforce 
this Point any farther ; ſo now, the Enquiry reſts, what 
the Cuſtoms and Statutes of England are: And, in the 
firit Place we will confider and look into the Nature of 
thoſe Cuſtoms. | | 


* The Common Law is very properly called the Law of England, as it 
is appropriated and fitteſt for the Government thereof: It has no Depen-- 
dance upon any foreign Law whatſoever, other than in Caſes allowed of 
by the Laws of the Land. Foreign Precedents are not to be objected 
againſt us, becauſe we are not ſubject to Foreign Laws. 2 inf. 98. Pref. 
to 8 Coke. Fort. XIX. | | | 


c HA p. XVII. 
The Cuſtoms of England are of great Antiquity. 


FH E Realm of England was firſt inhabited by the 
N Britons, afterwards it was ruled and (a) civilized 
under the Government of the Romans; then the Britons 


prevailed again; next, it was poſſeſſed by the Saxons, who 


(a) This is not only to ſhew the Succeſſion of 2 but the Be- 
neſit of this particular one; for the Romans, the freeſt and braveſt State 
of People under the Sun, a People of univerſal Empire and Civility, 
brought Learning and Manners hither. .. . . . Whatever was glorious or 
praiſe · worthy among our Anceſtors of this Iſland, was entirely owing to 
the Manners, Virtue and Empire which the Romans introduced and ob- 
tained over us. This is part of the Notion of (regulatum) Julius (.e/ar 
firſt viſited Britair, Auguſtus neglected it; Claudius being of another Opi- 
nion, ſent Aulus Plantius, the Prætor hither (1); Domitian ſeconded him, 
Adrian built a Wall to keep the Roman Conqueſts from Inroads: So did 


— 
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W 


(1) Fachard, II. 109, Hrrell, General Introd. Vol. 1. XXXI. 
| | | (2) Severus 
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(b) changed the Name of Briton into England. After the 
Saxons, the Danes (c) lorded it over us, and then the 
Saxons prevailed a ſecond Time; at laſt, the Normans came 
in, whoſe Deſcendants obtain the Kingdom at this Day : 
And, during all that Time, wherein thoſe ſeveral Nations 
and their Kings prevailed, England has nevertheleſs been 
(d) conſtantly governed by the fame Cuſtoms, as it is at 


(>) Severus and Antoninus Pius, by making high Walls, Ways, and other 
laborious Monuments. The Britains were not ſet free till the Time of 
Theodsfins, the younger, when the Roman Empire in Britain was aboliſhed 
after a Continuance of CCCCLXXVI Years (2). W. 

Sir William Temple (3) obſerves, that by the Conquſt, * We gained more 
„Learning, more Civility, more Refinement of Language, Cuſtoms and 
« Manners, from the great Reſort of other Strangers, as well as Mixture 
of French and Normans.” V. Rapin, I. p. 55. Chron. Saxon. p. 11, 
v. Camb. LXXXVI. & ſeqg. 

(b) About the Year DC. the Angles, a People of Germany, came in 
upon us, and about the Year DCCCXXVII. Egbert being crowned King 
ot all Britain at Winchefter, made an Edict, that for the F uture, the Kings 
of the Vgſt Saxons ſhould be ſtiled, Kings of England. W. KX. Scriptt. 449. 
Somner ad v. Antiqui Saxones. Duck 283. Tyrrell, I. B. 5. p. 254. 

(e) Lordane, dr Lourdane, à dull heavy Fellow, a lazy Lubber? it being 
a proverbial Word taken from the Tyranny of the Danes over the Engliſh, 
who were forced to labour and till the Ground for them, while the Dane: 
fat idle and eat the Fruits of their Labours (4). Earl Goodwin, in his 
Speech againft the Danes, diſplays the extreme Pride of them, who, not 
content with ſharing the Kingdom with the Engliſh, treated them as fo 
many Slaves. He called to their Remembrance the ſad Times, when an 
Engliſhman and a Dane meeting on a Bridge, the former durſt not ſtir a 
Step till the Latter was paſſed over. That, if an #xgli/bman did not make 
a low Reverence to a Dane, he was ſure to be ſoundly cudgelld. To all 
theſe Miſeries he added that of the exceſſive Taxes they had been obliged 
to pay, particularly“ Dane Gelt. This was the firſt Land-Tax in England, 
and amounted to 40, oool. a Year, It was afterwards called Hydagium 
which Name remained atterwards vpon all Taxes and Subſidies impoſed on 
Lands. The Normans called theſe, ſometimes Taxes, ſometimes Tallages, 
and Auxilia, and Swhfidia, The Saxon Kings before this had their levies 
of Money and Perſonal Services, towards the building and repairing Cities, 
Caftles, Bridges, military Expeditions, &c. which, from the Word Bore, 
that is, repair, were term'd Burgh-bote, Brig-bote, Heregeld, &c. Rapin, 
IL. p. 9. id. p. 59. Irgulpb. p. 65. Edit. Fell.“ v. Collier Supplement 
ad v. Dial. de Scaccar. Mad. p. 27. Whitlock, H. 24. 

d) Here the Chancellor uſes a Pleonaſm, and is to be underſtood with 
Limitations. For neither were all the Cuſtoms or Laws England reſtrained, 


(2) Helvicus, P. 99. Duck, 289. 292. Muſgrave's Antiqq. de Geta Bri- 
tannico, 128. Seld. ad Het. p. 450. Opp. II. 1057, 8. 

(3) p. 308. (4) Philips Dict. ad v. Spelm. Hector Boetins Hiſt. 
Scot. L. 10. Fo. 240. F 20. Verſtegan, 262. Nicholſon Pref, Iriſh Hiſt. Lib. 
XXXIII. Rafin, II. p. 10.—p. 59. Tindal, ib. 
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preſent: Which if they were not above all Exception 
good, no doubt but (e) ſome or other of thoſe Kings, 


nor were they conſtantly uſed to govern by them. Every King, as he ſaw 
moſt co ducive, and advantageous, took or left the Britiſb Laws and 
Cuſtoms, or ſome of them. W. Dr. Duck ſays (5), that, as to the Laws 
in Britain, Cæſar made no Innovation, that it was left to their own Kings, 
and that Britain enjoyed her own Laws. Afterwards indeed, it happened 
otherwiſe, and. the Roman Laws prevailed. A noble Author (6) writes, 
„% That thoſe Laws and Cuſtoms, which were before the Conqueſt, are the 
« {ame which this Nation or Kingdom have been ever ſince governed by 
« to this Day.” Sir Milliam Temple writes (7), That no Change of Law 
© happened by the Danes,” 

(e) Aligui Regum, ] But queſtionleſs the Saxous made a Mixture of the 
Britiſh Cuſtoms with their own, the Danes with old Britiſb, the Saxox 
and their own, and the Normans the like. The old Laws of the Saxons 
mention the Dani/h Law (Danclage) the Mercian Law (Mertenlage) and 
the Weſt Saxon Law (Weſt-Saronlage) of which alſo ſome Counties were 
gorerned by one, ſome by another. All theſe being conſidered by iI. 
am I. comparing them with the Laws of Norway (which he moſt of all 
affected, mainly, as I think, becauſe by them a Baſtard of a Concubine, 
as himſelf was, had equ l Inheritance with the moſt legitimate Son, You 
may ſee for it Roger de Howveden (fol. 347, & 425) he guaſdam reprobavit 
(as the Words of Gervaſe of Tilburie * in his Dialogue de Scaccario ate) 
quaſdam autem approbans illis tranſmarinas Neuſtriæ leges gue ad regni pacem 
turndam rfficaciſ/mea videbantur adjecit, but ſo indeed, that ſuch Laws as 
he in Writing allowed, are by Denomination from the greater Part 
called hone & adprobate antique regni leges, by Matth. Paris in his MS. 
Lite of Fretherigue Abbot of St. Albans, and leges Edwarai Regis que prius 
invent@ ſunt & conſtitute in 2 Adgari avi ſui, by Roger of Howes 
den, and Leges equ//ſumi Regis Edwardi, by [nguiphus Abbot of Crowland, 
who lived under the Conqueror, and brought a Copy of them from London 
to his Abbey, as he remembers in his printed Story. And in a MS, Copy, 
communicated to me, amongſt divers other, by that living Treaſure of 
Antiquity and moſt exquiſite Monuments, my noble and much deſerving 
Friend, Sir Robert Cotton, and continued by Peter of Blois, after that 
which is in the Print, ſucceed thoſe Laws of Milliam I. there ſpoken of 
with this Title in broken French, Ces Cont leis $ les Cullumes qui li Reys 
\illiam gzantalt a tut ic puple de Engleterre apres la conqueſt de la terre ice 
les meiſmes que les Keys Edward ſun Cofin tint devant lui. Ceo eſt a (avoir, 
pais a ſaint Cggliſc, àc. The Context of them throughout being much 
corrupted, I hey were, you ſee, called St. Edward's Laws, and to this 
Day are. But clearly, divers Norman Cuſtoms were in Practice firſt mixt 
with them, and to theſe Times continue, As ſucceeding Ages, ſo new 
Nations (coming in by a Conqueſt, although mixt with a Title, as of the 
Norman Conqueror, + is to be affirmed) bring always ſome Alteration, 
By this well conſidered, that of the Laws of this Realm being never 
changed, will be better underſtood f. W. 156, 


„ 


9 


(5) p. 287. (6) Lord Clar. Survey of the Leviathan, c. 24. p- 110. 
(7) p. 50. * Gerv. Tilburie, de Scaccar. Mad. p. 30. 
7 4th, D. P. p. 20. Seid. III. 1334. Mr. Crate, XLVII. 1 Sela. 
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from a Principle of Juſtice, in Point of Reaſon, or moved 
by Inclination, would have made ſome Alteration or quite 
aboliſhed them, (f) eſpecially the Romans, who governed 


Tho? it cannot be ſaid that the Britains, Romani, Saxons, or Danes, did 
change the Laws univerſaliy : Yet, that ſome of them were changed for 
their OWN Stability is moſt true. It is likely that the Laws in Uſe 
amongſt our Anceſtors, which are to be underſtood in the fore-mentioned 
Senſe, where the Laws, which for the moſt Part and the longeſt Time 
were the Laws here under all Governments, W. v. Mr. Cooke's Arg. 


Anti-Norm. LIV. & ſeqq. le there quotes Florent. Wigorn Fo. 650. 


Brompton, 997, 8. int. X. Script. vid. Pref. to 3 Coke, Fo. 4. Sadler, go. 


237, 8. 240. a 
(f) Et maxim? Romani, ] Underſtand not this neither otherwiſe, but 


that the Romans had their Laws in ſuch Parts of this Land, as they had 
their moſt Civil Government in. I mean in Colonies hither deduced. 


For every Colony was but as an Image of the Mother City, with like 
Holy Rites, like Courts, Laws, Temples, Places of public Commerce, 
and for the moſt Part with Duzmwir:i inſtead of Conſuls, and Afdiles 
and Decuriones in lieu of a Senate: And it is clear that divers Colonies 
from Rome were in Britain, as at Camalodunum (now Maldon in Eſer) 
that was deduced to be Sub/idium adverſus Rebelles (as Tacitus ſays & 
imbuendis Socijs ad Officia Legum.” And an old Inſcription remembers 
one Aurelius Baſſus to be Cenfitor Cicium Romanorum Colonic Vichricenſis 
© gue off in Britannia Camalodunum.” At York was alſo a Colony. An 
old Piece of Money of Severus, thus, 

COL. EBORACVM. LEG. VI. VICTRIX. [Cand. 718.] 
Another Inſcription is juſtifying the ſame in Camden, pag. 572. Altho' 
Aurelins Vicor calls it Qlunicipium in his Lite of Severus. © Likewiſe one 
was at Cee, anciently called Devana, Deva, or Devuana, (as we lee 


in Prolemy and Antoninus) from the River Dee. Witneſs an old Coin of 
Septimius Geta thus inſcribed : 


COL. DIVANA LEG. XX. VICTRIX. [Camd. 5 58.] 
And a Fragment of a Stone in Bath's Walls hath, 
DEC. COLONLE GLEV. VIXIT AN. LXXXVI. [ Camd.2 ;5.] 


Chew, is Glouceſter, as the moſt learned Clarentius Camden teaches. Some 


think Colchg/fer had a Colony too. But here are enough to ſhew, that 
the Laws of Rowe were uſed in Britain, as in other Places where the 


Romans conquered. Seneca ad Albinam, cap. 7. Hic Denique lus 


% Colonias iu omnes Provincias miſit, ubicung; vicit Romanas habitat; 
and Gildas of this Land, © Nn Britannia ſed Romania Cenſebatur.” 
So one anciently ſpeaking to Mars, Romulus and Claudius (under whom 
the firſt Colonies were ys Ain” hither) in Catalect. vet. Poet. Lib. I. Tit. 7. 

Cernitis ignotos Latia ſub lege Britannos. v. Dr. Duck, 288, Spelm. R. 101. 

After Claudius, the Britons began to learn the Arts, to exceed the 
Gauls in Wit and Learning, and they that at firſt did “ Linguam Roma- 
„% nam Abnuere (as Tacitus ſpeaks in the Life of Agricola) did at length 


«0 Eloquentiam concupiſcere. Inde etiam, (lays he) Habitus noſtri honor & 


«* frequens toga; paulatimg; diſegſſum ad delinimenta witiorum porticus & 
* Bainea & Conviviorum elegantiam, idg; apud imperitos humanitas voca- 
c batur „ 
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all the reſt, of the World in a Manner by their own Laws. 
Again, ſome of the aforeſaid Kings, who only got and kept 


4 batnr, cum pars Servitutis Mt.“ And this is ſpoken of natural Britons, 
not Colonies. They affected, we fee, Roman Language, Rhetoric, 
Roman Habit, Roman Pleaſures, Diet, and the like. either needed 
Tacitus to have mentioned their atfecting the Laws of Rome, when they 
were ſubject to them as a conquer'd People. And no doubt is, but they 
that imitated their Conquerors, and Neighbour-Colonies in the rett, 
were not backward in affecting thoſe Laws, for which the Languages 
and Rhetoric were moſt uſcful. Juvenal ſpeaking of Gaul, which he 
calls in Satyr 7.—Natricula Cauſiddicorum, ſays in Sar 15. 


Gallia Caufdices docuit acu da Britarnos, 
De conducendo lo uitur jam Rhetore Thute, 


The caſier might the Uſe and Study of the Laws of Rome be received 
here, after this CHaudins his Conqueſt, in regard that thoſe which before 
and in ancient Time had the determining of Controverſies, and the 
Learning of that Kind in their Hands, were by him forbidden to ufe any 
longer their Religion, for which they were molt of all reverenced and 
regarded. I mean the Druiden. And when their holy Rites were prohi- 
bited by the Emperor, it's likely enough that the Nations governed by 
them in Point of Law, (as the Garls and Britains were) grew regardleſs, 
at leaſt remain'd nothing ſo reſpectful of them as before, and fo became 
prone to receive the Laws of Rome, which had both conquer'd them, and 
alſo taken away the Reverence before given to the Druiden. That the 
Druides before Claudius were the Lawyers, and determin'd Controverſies, 
I. Cæſar is Witnels, Lib. 5 & 6 de Bello Gallico, compard with the Ca- 
tholic Opinion in Antiquity of an Identity (at leaſt in their Office, 
Actions and Learning) in Garzle and Britain. That Claudirs took away 
their Religion, Sucton. is Author in his Life, cap. 23. Druidarum 
6 Religioned apud Gallos dire immanitatis, & tautum Civibus ſul Auguſto 
&« interdittam, penitus abolevit,” With him agrees Seneca in his Aporelu- 
cyntofis, It may well enough be imagined that the taking it away in 
Gaule extended to Britain, which was both the Nurſery ot it, and Mother 
too, as Julius Cafar writes. If only to Gault; yet it's probable enough 
that the Druides in Britain could not but ſuffer by it, at leaſt in Reputa- 
tion. For that of Pliny * Nar. Hi. Lib. 30. cap. 1. ** Tiberij Cæſaris 
* Principatis ſuſtalit Draidas Gallornm ;” it is to be referr'd only to Rome, 
as Lipftus well takes it in Comment. ad Tacit. Aral. 12. num. 98. and in 
ſuch Senſe us Surton. ſpeaks of Aus his forbidiiing them rtantæm Ciubus. 
And indeed atthough atter Claudius, mention be in Tac, Lampridins 
and Yoprjcrs of them, yet ſhall you not find any Sign of their legal Power 
extant either in thoſe or in AH, Marcellinus that ſpecially remembers 
them, but only attributes a Study of the Myſteries of Nature and a Py- 
thagorieal Learning to them under Cerffarrims and Julian, as you fee in 
his :5th Book, For the Matter of Colonies before ſpoken of; he that 
Celires accurate Inſtruction of their Nature and particular Rights may 
ſee, befides what ſuch as Writing of the Roman State univertally have 
of it, Ligſ. de Mugnitud. Romana, Lib. 1. cap. 6. And Mare, Felfer. lab. 2. 


Var. To. 3. 297. 
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Poſſeſſion of the Realm by the Sword, were enabled by the 
fame means to have deftroyed the Laws and introduced 
their own. Neither the Laws of the Romans (g) which 


Antiquit. Auguſſæ Findelicorum. Seld. The Senſe here muſt be alſo un- 
acritood with Allowances. The - Romans were a People wont to direct 
mighty Wars, to raite and depoſe great Kings, to bettow or take away 
Empires, they ruled the Worid or directed its Rule ; they were a Nation, 
Natum in/*aurandis reparandiſq; bellis, as Livy has it; they impoſed Con- 
ditions upon the vanquiſhed, by the Law of Arms (8). Which Con- 
querors cannot more ſignally do, than by change of Laws and Lan- 
guage, both which were done (9); and it is probable, that it is from the 
Romans, that our Old Laus and Records of the Courts are ſtill in Latin: 
As, from the Normans, that our Pleadings and Books of Law were, and 
are yet, in Norman Freach. More of this fee in Selen ad Flet. Cap. 4. 
Orp. To. 2. 1053. Where he quotes Ethelwerdus de Geſt. R. Angliz, 
L. 1. c. 1. Scriptt. poſt Bed. 832. Herodian 3. de Geta. Bed. Eccl. Hiſt, 
Lib. 1. cap. 11. & in Epit. Hiſt, Auglic. Chronologia Vetus Anglo-Sax- 
onica, p. 50%. v. Brrell's General Introduct. I. XXXI. CXXVII. Shes 
ringham, 390. | 

(g) Leges Ciriles in quantum Remanorum inveterate ſunt,] The Anti- 
quity which he means of our Laws before the Civil of Rome is only upon 
theſe Conditions, Firſt, 'That the Story of Brute be to be credited, and 
then that the ſame kind of Law and Policy hath ever fince continued in 
Britain, That Story ſuppoſes him here CCC Years and more before Rome 
was built: But (with no Diſparagement to our Common Laws) we have 
no Teſtimony touching the ſahobitants of the Iſle, before Julius Cæſar, 
nor any of the Name of it till Polybius, in Greek, nor till Lucretius in 
Latin. Polybizs, Lib. 3. ſpeaks of the Brit{/h Illes, and Lucretius, Lib. 6. 
hath Calum Britanynm., Neither is the Book de Mundo attributed to 
Ariſtotle of like Age with the talſely ſuppoſed Author. In that Albion 1s 
ſpoken of, but Po/y4;u; was beſore that was ſpoken. If I deceive not my- 
ſelf, All Teſtimony of latter Time; made of that which long ſince 
muſt be, if at ali it were, is much to be ſuſpected. And though the 
Bards knew divers things by Tradition, which they only ſung, and ſo a 
ſpecious Argument is made uſually for that common Story, becauſe they 
ſung it; yet I ſee not why any, but one that is too prodigal of his Faith, 
ſhould believe it more than Poetical Story, which is all one (for the moſt 
Part) with a Fiction. For what were Berds, but ſuch as ſung the Praiſes 
of old ſuppoſed Heroes at their Pleaſure ? As Atlenæus and Marcellinus, of 
them. And for later Authority, you may ſce in Leg. Howeli Dba. cap. 25. 
That the chieſeſt Dignity amongſt them was the J9enkert * of the Country, 
whole Place was of great eminence before others in the Welſh Court, and 
his Office (when the King was pleaſed to hear any Songs) was Duo 
% Carmina ſcilicet unum de Deo alterum de Regibus in interiore parte aulæ 
& Decaatare Nor he nor the reſt were bound to Truth of Story, but 
free to uſe Invention, which they did in making a Founder of the Britiſh 
Name out of a Community of Sound, Twas as eaſy to fetch Brute out 
of Brutaine, as it is often called, as it hath been to make Francio out of 
Francia or Franc, Hiſpanus or Hiſpalus out of Hiſpania, Scota out of 
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(8) v. Liv. Dec. 1. IX, 3. (5) Hale, $6, (A. 637, 
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are cried up beyond all others for their Antiquity ; nor 
ver the Laws of the Yenetians, however famous in this 


Scotia, Angela for a Queen out of Anglia, Bato out of Batacia, Talus 
out of alia, and divers ſuch which are all mere Fictions or Impoſtures. 
Scarce indeed is there a Nation in Europe, whoſe Deduction from a like 
Name of the firſt Author, is of ſuſſicient Credit. All Teſtimonies of any 
thing near the ſuppoſed Time ol thoſe firſt Authors being loſt. "This Writer 
Nands on Brute's Arrival, and ſpeaks of it, Cap. XIII. Yet if that would 
make ſo much for this Side of Antiquity of our Laws, much more is to be 
had from the ancienter and true Origination of the Britains, which is from 
Japhet and his Poſteriry. See Camden. And in the Greek Scaligeran Chro- 
nicle of Fuſeb:us, the Britiſb Iſles, with all the Weſt, are given by Noab's 
laſt Will and Teſtament to Fophet; but ſo is Lady too, and the reſt of 
Europe. This Way, might an equal ſtrong Argument be for the like 
Antiquity of both Laws, of thoſe of 7taly and Britain. And it would be 
ſuch a one as this Author uſes from Brute : For queſtionleſs, if Faphet 
and his Poſterity poſlefs'd theſe Parts of Europe (as they did) their Govern= 
ment was not without Laws. But in Truth, and to ſpeak without per- 
verſe AﬀeQation, all Laws in general are originally equally ancient. 
All were grounded upon Nature, and no Nation was, that out of it took 
not their Grounds; and Nature being the ſame in in all, the Beginning 
of all Laws muſt be the ſame. As ſoon as 1taly was peopled, this Be- 
ginning of Laws was there, and upon it was grounded the Roman Laws, 
which could not have that diſtin Name indeed till Rome was built, yet 
remained always that they were at firſt, ſaving that Additions and Inter- 
pretations, in ſucceeding Ages increaſed, and ſomewhat altered them 
by making a Determinatio Juris Naturalis, which is nothing but the 
Civil Law of any Nation : For although the Law of Nature be truly 
ſaid immutable, yet it is as true that it's Jancable, and limited Law of 
Nature is the Law now uſed in every State. All the fame may be 
affirmed of our Pritiſh Laws, or Engliſh, or other whatſoever, Pur the 
divers Opinions of Interpreters proceeding from the Weaknels of Man's 
Reaſon, and the ſeveral Conveniencies of divers States have made thoſe 
Limitations, which the Law of Nature hath ſuffered, very different. 
And hence 1s it that thoſe Cuſtoms, which have come all out of ong 
Fountain, Nature, thus vary from and croſs one another in ſeveral Com- 
monwealths. Had the Britaizs received the X or XII Tables from Greece 
(which in Rome was, as Livy ſays, ** In immenſo aliarum ſiper alias 
© Acervatarum Legum Cumulo, fons omnis publici privatig; Furis)” clearly 
the Interpretations and Additions, which by this Time would have been 
put to them here, muſt not be thought on as it they would have tel! out 
like the Body of the Roman Civil Law. Divers Nations, as divers Men, 
have their divers Collections, and Inſerences; and ſo make their divers 
Laws to grow to what they are, out of one and the ſame Root. Infinite 
Laws we have now that were not thought on D Years ſince. Then were 
many that D Years before had no being, and leſs Time forward always 
produced divers new; the Beginning of all here being in the firtt peo- 
pling of the Land, when Men by Nature being civil Creatures, grew 
to plant a common Society. This rationally confidered, might end that 
obvious Queſtion of thoſe, which would ſay ſomething againſt the Laws 
of England if they could, Tis _ trivial Demand, Hhen _ how 
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Reſpect, their Ifland being not inhabited ſo early as Bri- 
tain; (neither was Rome itſelf at that time built;) Nor in 


zegan your Common Laws + ? Qꝛteſtionleſs it's fitteſt anſwer'd by affirm- 
ing, when and in like kind as the Laws of all other States, that is, when 
there <was firſt a State in that Land, which the Common Law now governs : 
Then were natural Laws limited for the Conveniency of civil Society here, 
and theſe Limitations have been from thence encreaſed, altered, interpre- 
ted and brought to what they now are ; although perhaps (ſaving the 
merely immutable Part of Nature) now in regard of their firſt being, 
they are not otherwiſe than the Ship, that by often mending had no Piece 
of the firſt Materials, or as the Houſe that's ſo often repaired, ** Ut 
* nibil ex priſtina materia ſuperſit,” which yet (by the Civil Law) is to 
be accounted the fame ſtill, as we fee in x. 116. de legat. I. I. 65. A ita 92. 
Little then follows in Point of Honour or Excellency, ſpecially to be at- 
tributed to the Laws of a Nation in general, by an Argument thus 
drawn from Difference of Antiquity which in Subſtance is alike in all. 
Neither are Laws thus to be compared. Thoſe which beſt fit the State 
wherein they are, clearly deſerve the name of the beſt Laws. And none 
are belt or worſt but /ecrndzm guid. But upon this Ground more to the 
Purpoſe might have been ſaid for the /7y2//þ Common Laws compared 
with the Civil of Rome. For it appears that the Emperors from J- 
nian who died in D.LXV of Ci, until Lothar the II. in the Year 
CID. CXX V. ſo neglected the Body of the Civil Law (which now againſt an 
expreſs Conſtitution of Zuffinian, commanding that it ſhould not be read 
nor taught in any Place ſaving Rome, Berytus and Conſtantinople, is profeſt 
in every Univerſity,) that all that time none ever profelt it. But when 
Lethar, took Amalſi, he there found an old Copy of the Pandecte, or 
Dirngffs, which as a precious Monument he gave the Piſans (by Reuſon 
whereof it was called Litera Piſuna) from whom it hath been ſince tranſ- 
lated to Florence, wherein the Duke's Palace it is never brought forth but 
with Torch-light and other Reverence. Under that Lothar began the 
Civil Law to be profeſſed at Bologna, and Irner or Herner (as ſome call 
him) firſt made Glotles on it about the Beginning of Frederic Barbaraſſa in 
CID. C. L. of Chriſt, and Bologna was by Lothar conſtituted to be Legum 
Juris Schola una & Sela, And this was the fat Time and Place of 
Proteſſion of it in the Weſtern Empire. You may fee Odofredum apud 
Sigonium de Reg no Italia, Lib. 11. C5. Paul. NWerul., Co/mogr. Part 2. 
Ib. 4. cap. 23. Why were they ſo neglected near DC Years in the Empire, 
if their Excellency were fo b-yond others, as is uſually ſaid by many, that, 
to the Purpoie, ak nothing ot either them or ours? This Part of the 
Story of them I have noted eliewhere in the Preface to the Titles Honour. 
And clearly you ſee the Profeſhon of them is not fo ancient in the Weſtern 
Empire, as the late!t of Time, to which ſome moſt ignorantly refer the 
Beginning of the Common Law; I mean as the Norman lam, who 
arrived in the Year CIO. LXVI. 1 think not, that good Diſcretion can 
out of any of this or the like add much Honour to, or detract from either 
Common or Civil Law; yet it is fit to be remembered in Anſwer of ſuch 
as ignorantly fetch a Reaſon out of the Antiquity of the Profeſſion of the 
one. As if the Proſeſſion begun under Lothar and ſince thus continued, 
were not merely new, and not a Recontinuance of what was in uſe under 
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ſhort, are the Laws of any other Kingdom in the World 
ſo venerable for their Antiquity. So that there's no Pre— 
tence to ſay, or inſinuate to the contrary, but that the Laws 
and Cuſtoms of England are not only good, but the very beſt, 


Juſtinian. But hereof too much. v. + Wilk. Nichol/, Pref. III. IV. That 
which we call the Common Law is, out of Queſtion, no lefs ancient than 
the Beginning of Differences betwixt Man and Man, atter the firſt peo- 
pling of this Land; It being no other than pure and tried Reaſon (10). 
« The abſolute Perfection of Reaſon (11). The Ground thereof is be- 
« yond the Memory or Regiſter of any Beginning (12).” V. Dugd, 
cap. III. concerning the Antiquity of our Laws in England. Dr. Duck (13) 
impugns our Author in this chapter. V. Fore. Pref XV. XIX. XXVII. 
Hale, H. Chap. IV. Touching the Original of the Common Law of 
England, v. Ib. pp. 2. 24. 50. 164. NRuſæv. I. g27, 8. Cic. de LL. 
Dawis, 23.—Jerburg. Tom. 4. 1197. 
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+ Sell. 8 (10) Plozud. 316. (11) 2 Infl, 179. 
(12) Pref. to 8 Co. (13) P. 293, XL. 
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How Statutes are made in England. 


T only remains to be enquired whether the Statute 

Law of England be good or not. And, as to that, it 
does not flow ſolely from the mere Will of one Man, as 
the Laws do in thoſe Countries, which are govern'd in a 
deſpotic Manner; where ſometimes the Nature of the 
Conſtitution ſo much regards the ſingle Convenience of the 
Legiſlator, whereby there accrues a great Difad vantage and 
Diſparagement to the Subject. Sometimes alſo, thro” the 
Inadvertency of the Prince, his Inactivity and Love of 
Eaſe, ſuch Laws are unadviſedly made as may better de- 
ſerye to be called Corruptions, than Laws. But, the 
Statutes of Exg and are produced in quite another Manner: 
Not enacted by the ſole Will of the (a) Prince, but, with 
the concurrent Conſent of the whole Kingdom, by their 
Repreſentatives in Parliament. So that it is morally im- 
poſſible but that they are and muſt be calculated for the 
Good of the People: And they muſt needs be full of 
Wiſdom and Prudence, fince they are the Reſult, not of 


(a) V. Tyrrell, III. Append. 69,71. Ryſhw. II. 485. 
23 one 
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(b) one Man's Wiſdom only, or an hundred, but ſuch an 
Aſſembly as the Roman Senate was of Old, more than three 


(b) The High Court of Parliament conſiſts of the King's Majeſty fitting 
there in his royal politic Capacity, and of the three Eſtates of the Realm, 
Viz. of the Lords Spiritual, in Number twenty-ſix; who fit there by Suc- 
ceſſion, in reſpe& of their Counties, or Baronies, parcel of their Biſhop. 
ricks, and they are Hemagers to the Kings of England for ſuch their Baro- 
nies :. As ſuch, they hold in their politic Capacity, and ought, ex dcbito 
Juſtitiæ, to have a Writ of Summons, when any Parliament is to be 
holden.— The Lords Temporal, who fit there, by reaſon of their Dig- 
nities, by deſcent or Creation, the Number uncertain: Every one of theſe 
being of full Aze, and not otherwiſe diſqualificd (2), ought to have like- 
wiſe a Writ of Summons, —The third Eſtate conſiſts of the Knights and 
Commiſſioners of Shires, Citizens and Purgeſſes, reſpectively elected by the 
Shires, Cities and Burg's, by force of the King's Writ, in Number, 
fince the Union, five hundred fifty-eight.— By the Stat. (1 H. M. c. 1.] 
it is enacted, “ That the Knights of the Shires be reſident within the 
Shire where they ſhall be choſen: The Knights, Eſquires, and others 
cc which ſhall be Electotrs be allo reſident within the ſame Shires. It is 
„ ordained and eſtabliſhed that the Citizens and Burgeſſes be choſen 
« Men, Citizens and Burgeſſes, rehdent, dwelling and Free in the fame 
« Cities and Boroughs — The Sat. [8 Hen. VI. cap. 7.] Provides, 
« ordains, and eſtabliſhes, That the Knights of the Shire ſhall be choſen 
© in every County by People reſident in the ſame Counties, whereof 
cvery one of them ſhall have Land or Tenement to the Value of Forty 

Shillings by the Year at the leaſt above all Charges (3).” V. gth of 
the late Seen, Chap. 5. An AG for ſecuring the Freedom of Parliaments by 
the farther Qualifying the Members to fit in the Houſe of Commans.—Other 
Acts of Parliament relating to this Subject, ſee in the Readings on the 
Statutes, Title, Parliament. Members of Parliament ought to be Men 
of Honour, Experience, Integrity, Fortune, without the View of private 
Advantage, freely choſen, and thought free from all Pre-engagements (4). 
„ The Parliament, ſays Sir Edward Coke, is the higheſt and moſt honuur- 
«* able, and abſolute Court of Jultice in England—” [ Conſultorum Vi- 
rorum.] Ammi.nus DIarcellinus, writing of Men of approved Worth, 
calls them, con/ulto Confilio cognitos,—ln many Caſes, Acts of Parliament 
ſucceed not long in Credit, or Duration; as, when they are Effects of 
mere Power or Advantage, ſeparate from legal Reaſon or Juſtice. Alſo, 
when they are huddled up in haſte, without due Conſideration what Re- 
medy they intend. W. (5) V. Atkins, P. p. 17, 34 *. 

„ Parliamentum] Curia apud nos Suprema : Magnum trium Ordinum 
© RegniConcilium, vel Conventus, ut cum Rege de rebus arduis conſultent. 
Colloquium quandoq; dictum, & proprie; nam a Gallico (parler) venit, 
& quod loqui ſignificat. Vox huc a Normannis advecta, nec anteà Anyl's 
„Nota, quibus Concilium illud interdum, Michel Gemot, i. e. Synodus 
« Magna: interdum Alitena Gemot, i, e. Sapientium Conwentus ; Item, 
Michel Sineth & fimiliter Nuncupatum.” Somner, V. Tyrrell, I. 
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) V. Stat. 5 H. IV. 15. 10 H. VI. 2. 13H, VI. 135. 
) Ploaud. 3 88. (5) 4 Tift. 1. 12. 35. & alibi, 
V. The Law of Elections, laſt Edit. 8“. Lond. 1734. 
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hundred ſele& Perſons ; as thoſe who are converſant in the 
Forms and Method of ſummoning them to Parliament, can 
more diſtinctly inform you. And, if any Bills paſt into a 
Law, enacted with ſo much Solemnity and Foreſight, 
ſhould happen not to anſwer the Intention of the Legiſ- 
lators: They can immediately be amended and repealed, in 
the whole, or in Part, that is, with the ſame Conſent and 
in the ſame Manner as they were at firſt enacted into a 
Law. I have thus laid before you, my Prince, every the 
Species of the Laws of England, you will of yourſelf eaſily 
apprehend their Nature, whether they be good or not, by 
comparing them with other Laws: And, when you will 
find none to ſtand in Competition with them, you muſt 
acknowledge them to be, not only good Laws, but ſuch, 
in all Reſpects, as you yourſelf could not with them ta 
be better. 


C H A. AS 


The. Difference between the Civil Laws and the Laws of 
England, 
NE Thing only remains to be explained, concern- 
ing which you have raiſed ſome Scruples, that is, 
whether the Laws of England are to be looked upon fo 
uſeful, ſo well accommodated for the particular Conſtitu- 
tion of England, as the Civil Imperial Laws are for that of 
the Empire, I remember a Saying of yours, my Prince, 
that Compariſons are odious ; and therefore I am not very 
Fond of making them : you will ſee better Reaſons whereby 
to form your Judgment, and which of the two Laws may 
deſerve: the Preference, by confidering wherein they differ, 
than by taking my Opinion in the Matter upon Truſt. 
Where they agree, they are equally praiſe-worthy; but in 
Caſes where they differ, that Law which is the moſt ex- 
cellent in its Kind, after mature Conſideration, will emi- 
nently appear ſo to be: Wherefore I ſhall produce ſome 
ſuch Caſes, that you may weigh them in an equal Balance, 
and thereby know for certain, which Law is the more juſt 
and rational in its Decitions : And firſt, I ſhail propoſe 
ſome inſtances of Caies, which appear to me the moſt 
gonſiderable. 
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er Rr 
Trial of Cauſes by Witneſſes and a Jury. 
17 HERE any have a Controverſy depending before a 


Fact, which thoſe who are ſkilled in the Laws of England, 
term the (a) Iſſue of the lea in Queſtion: The Iſſue of 
ſuch Plea, by the (b) Rules of the Civil Law, is to be 
proved by the Depoſition of Witneſſes, and two Witneſles 
are held ſufficient: But, by the (c) Laws of England, the 


(a) What the common Lawyers call (after A earance, Declaration, and 
Defendant's Plea,) The Flue of the Mea, is by the Cioilians termed, Lisi 


Canteſtatio, Cauſ flatus, Compoſitio, &c. Quintilian names it, Litis Pro- 


ductio. The Iſſue of the Plea reſults from the Trit, which runs in the 
King's Name, and is ſued out as of Right, by the Party griev'd, and 
contains a ſhort State of his Demand, whether it be of Lands, Money, 


Goods, or the like, or Satisfaction for Injuries dane to his Perſon, or 


to his Lands, or Goods, or for Breaches of Contract, &c. upon which the 
Party complained of is ſummoned to appear and anſwer ſuch Demands. * 

Litium Cardo] Locus ille in quo ck tete Contrower/ia & Cauſæ /tatus ; 
« Præcipuum & verum Litis Punctum (1).” The Matter of Truth is to 
be tried by a Jury of twelve Men, as the Judges are to determine the 
Queſtion in Law, either upon Demurrer, ſpecial Verdict. or Exceptions. W. 
v. Calvin, ad v. conteſtatio Litis. Litem couteftari. * Cic. XVI. Att. 15. 
v. A. Geil. 923. a. Pitiſe. ad v. Lis. 

(b) In ſome Caſes ſingle Witneſſes are allowed; yet, in full Proofs of 
Facts, two, at leaſt, are required as ſufficient. This the Civ?! Lazws had 
from the Moſaic Law.—** At the Mouth of two Witneſſes, or at the 
Mouth of three Witneſſes, ſhall the Matter be eſtabliſhed,” Deut. XIX. 15, 
Matth. XVIII. 16. 

(e) Over and beſides what Witneſſes may be produced, the Law enjoins 
the Sherif to ſummon a Jury of XII Men, Labs & Legales Hoi nes, de 
Vicineto, viri Fide Digni, Twelve honeſt and lawful Men of the Neigh- 
bourhood, near where the Fact in Controverſy was ſuppoſcd done and 
tranſacted: Who, being preſumed beſt to know the Truth, are to pals 
upon their Oaths, their Verdict upon hearing the Witneſſes, who are 
openly examined, upon their reſpective Oaths, before the accuſed or ad- 
verſe Party, Face to Face, what they know or believe to be the Truth. — 
The ſpecial Qualities of Jurymen are limited by ſundry Statutes, accordiug 
to the Nature of their Enquiry. [W. de Ficinets} Any Place within the 
County or Hundred. Which, in a large Senſe, 15 the Neighbourhood, 
Vicinus facta wicini præſumitur ſcire (2). Every Trial ſhall be out of that 
Town, &c. within the Record, within which the Matter of Fact iſſuable 
is alledged.— This was formerly a Learning of the greateſt Nicety and 


(+) til. Inft. Var. $35. L. 16. ad Att. Ep. 15, V. To, 3. 729. a 
8 P. C. II. c. 23. $92. (1. 2.) 1 fl. (ith Edit.) 125. a 
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'Y Judge, and they come to a Trial upon the Matter of 
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Truth of the Matter cannot appear to the Judge, but upon 
the Oath of Twelve Men of the Neighbourhood, where 
the Fact is ſuppoſed to be done. Now, the Queſtion is, 
which of thoſe two Ways of Proceeding, fo different, is to 
be eſteemed the more rational and effectual for the Diſ- 
covery of the Truth. That Law which takes the beſt and 
moſt certain Way of finding out the Truth, is in that re- 


ſpect preferable to the other, which is of leſs Force and 


Efficacy : In the Examination hereof, I proceed thus, 


Uſe, but is now of very little import, ſince by the Statute of the late 
Qucen (3), Fenires out of the Courts at Weftminſier ſhall be had de Corpors 


' Comitatus, except in Proſecutions Criminal, and on penal Statutes, Hau- 


tins Abr, Co. Lit. p. 185. 


— 
— — 
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(3) 4th & 5th Anne, c. 16.4 6. 7, 


CH. A FAS 
The Inconveniencies of Trials by Witneſſes only, 


Y the Courſe of the Civil Law, the Party, who, upon 


the Trial, holds the Affirmative Side of the Queſtion, 


is to produce his, (a) Mitneſſes, whom he is at Liberty to 


(a) Toftes,] But ſome Trials by our Law have alſo Witneſſes without a 
Jury: As of the Life and Death of the Huſband in Dover, and in Cui in 
ita, Examples thereof are 1a Bracton, lib, 4. tract. G. cap. 7. 2 Ed. 2. 
tit, Tryal 46. 8 Ed. 2. cod. tit. 95. 9 Ed. 2 tit. Judgment 231. 2 Elia. 


Dyer, fol. 185. a. and in 13 EU. Dy. fol. 301. 4. In Error by an In- 


faut to reverie a Five, both Inſpection and the Teſtimony of four Wi- 


neſles concur to prove his Infancy, and in 26. Ed. 3 fol. 70. a. pi. b. a 
Death in Bretagne, is (aid, ſhall be tried by Proofs. But all this is of 


Itfues, which properly have no Viſne, whence a Jury may be. The 


Courſe of Declarations alſo at this Day ſhew, that Witueſſes were 1 
in the Beginning of every Action. The Concluſion is always Ir iude 
producit Seffam. Which Seca or Suit, in Law Language, is nothing but 


Witneſſes to prove his A&tion, as in the Counts of „ itt of Rrght they 


were wont to declare, & hor paratus ſum probare per huuc lberum , bomizepr 
meum A. B. & , quid, Sc. Which was a Tender of Battel as tne 
other is of Suit or Witneſſes, See Glanvil, lib. 2. cap. 3. And thoſe 
Proofs of the Death of the Huſband in Dower are called Sea by Brads, 
fol. 302. a. and in Now. Narrat. Suit & * Darraign ban, is only & H 
diſrationatio Bona, i. e. Good Proof to maintain the Count. In Ancient Time 
this Suit, or Witneſſes, were examined before any other Iſſue, as in 18 
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name at his Pleaſure, On the other Hand, a Negative is 
incapable of being proved; I mean directly, tho? indirectly 
it is otherwiſe. Now, he may well be thought a Perſon of 
an inconſiderable Intereſt, and of leſs Application, who, 
from the groſs of Mankind and all his Acquaintance, can- 
not find out (b) two, ſo devoid of Conſcience and all 


F a. 


Hen. 3. Coram Rege apud Windjore, rot. 13. in dorſ. in Turr. London. In a 
Recordare Loguclam that was in the Biſhop of Saljſbzry's Court at Sunnings, 
the Action being for a Mare, by Walkelin de Stok againſt William de la 
Guilhalle, the Entry is: Et Williehmus producit ſectam ſuam, & ipſi quot 
produxit per ſe diſcordantes ſunt in multis, & in tempore, & in alijs Circumſtan- 
rijr, quia quidam dicunt quod guædam Equa mater ipſius pullani empta fuit, 
Se. Et quidam dicunt, &c. Et Walkelians producit Sectam qui concordati 
Sunt in omnibus & per omnia, & dicunt omnes quos ipſe producit per fe, &c, 
The Proofs oi both Sides are called Sea, It was either this or ſome like 
Cale, that Shard entended in 17 Ed. 3. fol. 49. b, In John Warrein's 
Caſe, ſpeaking of a Juſtice that examined the Suit. And it appears there, 
that under £4. 3. the Tendering of Suit or Proofs was become only 
formal, as at this Day like the Plegij de Proſequendo, But in Hill. 44 Her, 
3. Coram Rogero de Thurkelby & Focijs ſuis Fufticiarijs de Banco, Rot. 16. in 
doriov, One Gilbert Chyteine brought a Replewin againſt William le Fouler, 
and the Defendant pleads non cepit, Ic. At hoc offert defendere contra ipſum 
& Sectam ſuam ſicut Curia confideraverit, Et quia prædictus Gilbertus nul- 
lam ſectam producit verſus præalictum Willielmum, confideratum eft quod præ- 
dittus Millielmus eat inde fine die & Gilbertus in Mijericordia. See ad Cap. 32. 
T omit, that in Zngleherie anciently in a Nativo habendo, in proving a 
Deed denied, and ſuch like, Witneſſes by the Common Law are required as 
the Special Trial. Sell. 
The Lawyers ſay, ** In his quæ pertinent ad Litis Ordinationem, fa- 
% vemus Ackori potiùs, quam Reo.” The Civil Laws require of the 
Acddor his Oath, that he has not begun his Suit injuriouſly, but, upon a 
good Cauſe : The Defendant likewiſe ſwears, that he ſhall make a juſt De- 
tence: The ſame Law requires that Teſtimony be given by ſuch Perſons 
as he ſhall produce, and they ſhall not be excepted againſt. The Opinion 
is, Duobus adſerentibus affirmativam magis creditur, quam etiam De- 
« cem Negativam Proponentibus (1). . . . Incumbit probatio ei qui diet, 
« non qui Mat. A Negative of Fact is hardeſt to prove. Negativa 
„ -coartata, loco & tempore poteſt probari. -A. accuſes B. to have been at 
York, there to have committed ſuch a Fact, in Proof of which he pro- 
duces ſeveral Witneſſes: B. cannot prove that he was not at York, again: 
a poſitive 'Teſtimony-that he was, but he may prove the Negative, by 
collateral Teſtimony, that at that very ſame Time he was at Exeter, in 
ſuch a Houſe and in ſuch Company. W. 
(b) © In Tefimonijs Dignitas, Fides, mores, Gravitas examinanda eſt ; 
% Ideo Tees qui adverſus Fidem ſux Teſtationis vacillant audiendi non 
„ ſunt. (2) * Si careat Suſpicione 7e/imoninm, vel propter perſonam à 
« qua fertur, quod Honeſta ſit; vel propter Cauſam, quod neq; Luer, 
« neq; gratiæ, neq; Inimicitiz cauſa fit, admittendum eſt.“ (3) + This 
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(1) Digeſ, L. 4. T. 8. Gloſſ. K. Conſenſerunt. p. 644. (2) Modeſtiuas, 
8. Regularum. * (1) Danv. Abr. 396. (D) (b) 
(3) Caliſtratus. + Wiſeman 23, 9. 
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Faith, who, through Fear, Inclination, Affection, or for 
2 Bribe, will not be ready to gainſay the Truth. So that 
the Party, to make good his Caule, is at his Liberty to 
produce two of ſuch a Stamp; and if the other Party had 
erer ſo much mind to (e) object againſt them, or their 
Evidence, it will not always happen that they are or can be 
known by the Party, Defendant in the Cauſe, in order to 
call in Queſtion their Life and Converſation, that, as Per- 
ſons of a profligate Character, they might be croſs-examin- 
ed; upon which Account their Evidence might be ſet 
afide : And, ſeeing their Evidence is in the Afirmative, 
it is not ſo capable of being overthrown by Circumſtances, 
or any other indirect Proofs. Who then can live ſecurely 
with reſpect to his Life, or Eſtate, under ſuch a Law 
which is ſo much in Favour of any one, who has a Mind 


De Laudibus Legum Angliæ. 59 


clears the Civil Law from admitting Tifimonies, qua ſuch, without con- 
ſideration had of the Perſons, the Circumſtances, and the Depoſers of 
them. The Judges of that Law are required to fee to H#;tre//es, that 
their TH imonies may be clear and pregnant. Nota, quod poteſtate ſu- 
dicis conceditur utrum debeat adhiberi Fides Tg vel non,—ſudex 
© poteſt refrznare numerum Tei“ (4). Though the Judge cannot 
arbitrari in determinatis à Lege, yet can he, by the Law, judge of Tefli- 
monics,—** An Fides ei fit adhibenda, Tudicis mandatur Officio. The Chan- 
cellor, when he impeaches the Civil Law in this Manner, can mean no- 
thing, but thereby the more to commend the Common Law of Zxgland, 
which, to the Proof by Witneſſes, ſuperadds the Trial by a Jury of XII 
Men. Subornation is eaſier effected with Two Mitueſſes, than with them 
and a Jury too, which are, for the moit part, and ought to be, Men of 
Fortune and Integrity, and, in Conſequence, there is a probability of leſs 
Errors and Miſtakes in juſtice with us here in Ezgland, than in any other 
Part of the World: Our Judges are learned, and intorm the Jury in the 
right Method of digeſting the Evidence before them. So that a better 
Trial no Man can defire, than by a Jury of XII Men. W. | 

(e) Contra eos dicere, by Way of Exception to their Perſons, Contra eorem 
dida; by impeaching of their Evidence. The Judge in the Civil Law- 
Proceedings, may deter paſſing Sentence, till the Party oppreſſed by falſe 
Witneſſes find ſome Expedient to invalidate their Teſtimony ; or, the 
Judge ſeeing the Perverſeneſs of the Proſecutor, may perſwade them to 
agree, which probably may eitect Reparation to the injured : Though it 
be not ſuch a Curb as that in Trial by Juries is. We mutt underſtand our 
Author here with Grains of Allowance, His Senſe mult be, that in the 
Civ Lau- Proceedings, a greater Latitude is left to ſiniſter Courſes, than 
can be in England by the Courſe of Proceedings at Commen Law, with no 
otner Intent, in the general, than to make the Common Law appear, as it 
rally is, more applicable to general Security. W. Mr. Waterhouſe, vader 
this Note, quotes Julianus. Digg, L. 7. Tit. 1. p. 889. in Textu. C. 
Digg, L. 1. Tit. 16. B. in Text. 
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to do Miſchief? And, what two wicked Wretches have 
uſually fo little Caution, as not to form to themſelves before. 
hand a perfect Story of the Fact, about which they know 
they are to be examined, with every minute Circumſtances 
attending it, as if they had been true and real? „ For, the 
4 Children of this World (as our Seviour ſays) are in thei; 
“ Generation wiſer than the Children of Light.“ So, 
(d) wicked Jezabel produced in Judgment two Witnefles, 
(e) Sons of Belial, to impeach Nabath, whereby he loſt his 
Life, and Ahab (f) took Poſſeſſion of his Vineyard. (1 Kings 
XXI. 11, 17.) Again, by the Teſtimony of 4 Elders, 
who were Judges, Suſanna the virtuous Wife of Jaacim, 
had been put to Death as an Adultereſs, had not GOD 
himſelf miraculouſly interpoſed to reſcue her by a Method 
fo ſudden and inconceivable, as carried the plain Marks of 
inſpired Wiſdom, and ſuch as was far above the natural 


(d) Jexabel Sceleratiſſiima. That curſed Woman (5), the Daughter of 
Ethbaal, King of the Sidoxia»s (6), a Worſhipper of Gaal, who brought 
the Worſhip of Baal into //racl, and ſtirred up her Huſband to proſecute 
the Prophets, whom, by his Authority, ſhe is ſaid to cut off (7). Ahab fold 
himſelt to do Wickedneſs, whom Fezabe! his Wife flirred up. 1 Kings 
XXI. 20 & 25. 

(e) Two Men, Sons of Belial:] The Law required that there ſhould be 
two Witneſſes at leaſt to Condemn a Min, otherwiſe there would haye 
been no Pretence for putting Nahsth to Death (8). Sons of Bal, Mn 
of no Conſcience, who would ſwear any Thing for Money, Men ot a mos 
deſperate Condition, the worſt of Men, who care not what they do. 
Mr. Lock (9) ſays, that Belial is a general Name for all the falſe God; 
worſhipped by the Idolatrous Gentiles. 

(f) Took Poſſeſſion; Fineam poſſidebat.] ** Titulo Confrmationis, quz 
„apud Hebræos locum habebat in omnibus Ncle&is adverſus Regiam 
Majeſtatem.“ Grot. W. J. Diodati upon the Place, ſays, that this could 
not be by any Way of Forfeiture, which was not uſed amongſt GON's Peo- 
ple, but, by a Tyrannical Uſurpation. Though Naos Children were, 
or had been dead, yet Ahab had no right unto it, as unto a void Inheri- 
tance ; for, it was to go to the next of Kin, ahoth being ſo cruelly 
dealt withal, We may well think that none of his Kindred durft challenge 
their Right to hinder the King's Poſſefſion. It a Man had only blal- 
phemed GOD, he was to be tried at the Great Court, at Jeruſalem, (us 
the Hebrexv Doctors tell us) and his Goods came to his Heirs : But when 
any Man was executed for Treaſon againſt the King, his Eſtate went to 
the Exchequer, being forfeited to him, againſt whom the Offence was com- 
mitted : And therefore his Accuſation was, that he blaſphemed GOD aud 
the King. 1 Kings XXI. 10, and 1 3th, Patrick ad Loc.—v. Sæld. de Suc- 
ceſſionibus c. 24. Fol. Edit. 87, 8.—Opp. II. 66. 


— 


(2 Kings IX. 34. (6) x Kings XVI. 31, (7) Peter Martyr 
on I Kings Co XXI, (5) Deut. . 15. (9) On 2 Cor. VI. 4 52 
l Attain- 
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Attainments of a (g) Zouth, not yet arrived to Maturity of 
Years or Judgment. For, though by varying in their 
Evidence, he plainly convicted them to be falſe Witneſſes ; 
vet, who but GOD alone, could have foreſeen that they 
would thus have varied in their Evidence? Since there 
was no Law which obliged them to be fo exact in every 
iro Circumſtance, as to remember under what kind of 
Tree the Fact alledged was committed. For, the Wit- 
nelles of any criminal Action are not ſuppoſed to take 
notice of every Buſh, or other Circumſtance of Place, 
which ſeem'd to import nothing, either as to the detect- 
ing or aggravating of the Crime. But, when thoſe wicked 
Judges, in ſuch their wilful Depoſition, varied concerning 
the Species of the Trees, their own Words demonſtrated 
that they had prevaricated and deviated from the Truth, 
whereby they deſervedly incurred the Sentence of the 
(h) Law of Maſes, according to which, they did unto 


(2) Daniel,] * Quam à Natura non habuit Puer Junior The Lord 
raiſed up the Holy Spirit of a Pourh, whoſe Name was Daniel (10).— 
From that Day forth was Daniel had in great Reputation in the fight of the 
People (11). In him was the Spirit of the Holy GODS (12).—Light and 
Underſtanding and Wiſdom, like the Wiſdom of the GODS, was found 
in him (13).—Daricd was grown to fo great a Perfection, ſuch was the 
Fame of his Wiſdom, that it became ſpoken of by way of Proverb through 
all the Kall. V. the Connefiou 8vo. I. 75 80. Ee. XIV. I 4, 29.— 
Ib. XXVII. 3. Lowth. ad Loc. 

(h) According to the Law of Mas, they did unto them in ſuch fort 
as they malicioufly intended to do to their Neighbour: And they put 
them to Neath (14). This Law of / is laid down in Dent. and other 
Places of Scripture,—** Then ſhall ve do unto him as he had thought to 
* have done unto his Brother (15).“ Grotius (16) obſerves, that the 
Party injured might forbear to require this Puniſhment ; but the Judge, f 
it were required, could not deny to inflict it. Where it is faid (17), Eye 
for Eye, &c. The Hebrecus underſtand it to fignify Pecuniory Mulas. 
There ſeems to be a great deal of Reaſon in many Cafes to admit of à 
Colnpenſation. As, in that mentioned by Diodorus Siculus (18), where 
the one exed Man complained of this Law (which was among the Hee- 
tens} as too rigid; for, if he loſt the other Eve, le ſhould tuffer more 
than the Man whom he injured, who had ill one Eye left. Upon ſuck 
Conſiderations, Phavorinus argues againk this Law (which was one of the 
XII Tabtrs (19) as not poilible to be juſtly executed according to the very 
Letter of it; therefore the Law ot the Twveive Tables was with this Ex- 


et FY —_—_— 


FIR 3 * Milli i. —_ 


(10) Hiſt. Suſanna, v. 45. (11) Th. v. the Lait. (12) Dor. V. 11. 
(13) Ib. IV. 8. 9. 18. (14) Hiſt. Suſanna v. 62. (15) Deat. XIX. 
16. Exod. XXI. 23.2 5. Loot. XXIV. 19. 20. (16) On Marth. V. 35. 
40. v. Wriithy ad Loc. & Pat. Deut. p. 317. (17) Fæad. XXI. 24, 28. 

68) L. x2. (19% Tab. VII. L. IV. | 
ception, 
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them in ſuch Sort as they maliciouſly intended to do to 
their Neighbour: And they put them to Death. (Hp, 
Suſanna 02.) 


ception, M cùm ec facit, ſo Sextus Cœcilius expounds it in A. Gellius (20). 
At Albus, he who ſtruck another was by the Laws condemned in a Pecu. 
niary 141d, to the uſe of the Party injured, when he preferred his Com- 
plaint; or, for the uſe of the Public, if a Third Perſon proſecuted as 
the Accuſer. For, amongſt the Athenians, it was permitted to any par- 
ticular Perſon to proſecute tor an Injury offered another (21.) Talio Pytha- 
gorica, uhich was according to the Letter of the Law, was not always 
cxaced ; ſometimes Talio Simlitudinis, ſome proportionable Mul# by way 
of Satisfaction to the Party was paid. Reus habuit Facultatum paci- 
„ fcendi, & non neceſſe habuit pati Talionem, niſi eam elegiſſet (22),” 
Joſeplus is ex preſs- that the Law allowed him who was hurt to eſtimate his 
own Damages, and that if he would not accept a Pecuniary Satisfaction, 
he was deemed ſevere and cruel (2 3).—“ Talionis Pœna, ſeu reciproca 
„ pcena, Vicarium panz Genus (24). Talio Jus eſt maxime probatum 
% a Pythagoricrs, ſie dicere ſolitis, 


Jus rectum fuerit, factis ſi perferat aqua. 


% Hebrai quoq; ſunt uſi jure Talionis, Deo Autore; Arifoteles vero tale 
& Jus clevat in Delictis, in Commercijs admittit per Analogiam, hoe ell, 
« per Similitudinem, ſeu proportionem, non per æquilitatem (25),” 
The Hebrew Doctors ſay, that (excepting Life for Life) every Thing may 
be redeemed for Money; this they gather from Numbers XXXV, 31. © Ye 
« ſhall take no Satisfaction for the Life of a Murtherer,” ſo that, maims 
or hurts are not forbidden to be ſatisfied for; and, it is ſaid, in reſpect of 
Satisfaction, Tine Nye foall not pity (26). The barbarous Attempt upon 
Sir John Coventry, occalioned the Bill called Cowentry's Act, Which 
« made it death tor any Man malicioully to diſable or diſmember another, 
to put out an Eye, to ſlit or cut off a Noſe or Lip (27.”) 

Of this Kind was Wenegild an Ancient Savona Law, whereby the Price 
or Value of a Man ſlain, was paid, partly to the King, for the loſs of his 
Subject, partly to the Lord whoſe Vaſſal he was, and partly to the next 
of Kin (28). Mera ſignifies Amerciament, or Compen(ation ; pretiun 
Vitæ Ilominis appretiatum (29). — By the Ancient Law of England, it the 
Defendant in an Appeal of Mayhem had been found guilty, the Judgment 
againſt the Defendant had been, that he ſhould loſe the like Member that 
the Plaintiff loſt by his Meaus (30). It appears by this Law, that ſuch 
Government was in Ancient Times, as flaughters of Men were moll 
rarely committed, as {.ambard collecteth (31.) 

... Weregilda, ut Mera, æſtimatio Capitis occifi propinquis ſolvenda, 
de qua vid. L. L. Etheltani & Edmundi, ex Edidone Wheloci pp. 55, 6. 

(20) L. 20. c. 1. p. 1093. L. 3. c. 10. 891. (21) Catron & Rouille in 
Nott. ad Hiſt. Ro. (22) A. Gell. 1099. (23) Anutigg. L. 4. c. 
8. Lodge, p. 90. D' Andiily, Eng. 117. A. (24) Du Freſne ad v. who 
quotes Britton, Fo. 16. b. c. 9. (25) Calvin ad v. ubi plura. Pitiſc. 

(26) Deut. XIX. 21. (27) 22, 3. C. II. c. 1. v. Seld. I. 805, 6. 
Camerarius, L. 5. c. 19. Grotius de jure, L. II. C. XX. § 6. Puff. L. 8. c. 3. 
XXVII. Villius 237. (28) V. Steuc. v. Vergelt. Coauell. v. Weregild. vid. 
cMer⸗gyld⸗deof in Sammy. Dict. Fleta, L. I. c. 47. | 

(29) 1 Ifl, 127. a. (30) Ib, (31) Ib, 287. b. 
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You have, moſt gracious Prince ! within your own Me- 
mory, a remarkable Inſtance, how much Juſtice may be 
perverted, in the Cate of Mr. Jahn Fringe: Who, after he 
had been in Prieſts Orders tor three Years, was, by his 
own Procurement, and the Depoſition of two falſe Wit- 
nefles, (who ſwore that he had been formerly contracted 
to a certain young Girl) compelled to quit his Orders and 
to marry her: After cohabiting with her fourteen Years, 
and having had by her ſeven Children, being at laſt con- 
victed of high Treaſon againſt your Highnels, in the very 
Article of Death, and in the hearing of a Multitude of Peo- 
ple, he declared that thoſe Witneſſes had been ſuborned by 
him, and that what they depoſed was utterly falſe and 
groundleſs. Many like Inſtances you may have heard of, 
where Juſtice has been perverted by Means of falſe Wit- 
neſſes; even under Judges of the greateſt Integrity, as is 
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' notorious to thoſe, who converſe with and know Mankind, 


This Sort of Wickedneſs, alas! is but too frequently com- 
mitted, 


58, 9. nec non Gloſſar. Somneri. Hickes, d. e. 116. b. (Wilk. 54. 752. & 
Gl. ib. Fort. 82). 3 Int. 116. v. Spelm. & Du Freſue ad v. v. V era & Ii ere- 
reldum. Il ilkins, paſſim. Seld. I. So6. III. 517. 639. 1023. Bibl. Corz, 
Clandiut, D. II. g. de varijs Weregilai S peciebus. 


E HA 


Concerning Torture. 


OR this Reaſon, the Laws of France, in capital Caſes, 
do not think it enough to convict the (a) accuſed by 
Evidence, leaſt the innocent ſhould thereby be condemned; 
but they chuſe rather to put the accuſed themſelves to zhe 


(a) Reus] The Defendant, quia iUlins res agitur (1). ** Reos apello 
non eos modo qui arguuntur, fed omnes guru de re diſceptatur (2). 
* Reus eſt qui cum altero litem conteſtatam habet, five is egit, five cum 
* eo aftum eſt,” Gallus Mlius, cited by Feftus. Reus] definitur ex 
* Etymologia nominis, ut is fit cyjus de re, id eft, cauſa diſceptatur ; 
* Conſuetudo tamen obtinet, ut yeus tantum vocetur is, qui arguitur, non 


* qui arguit (3). The Gloſs on Lian, L. z. ad L. Fulian. & Pap, 
makes Reus, Accuſatus. V. Calvin ad v. 
(1) Wood's Inſt. Imp. Law 299. Cic. de Oratore L. 2. 79, (2) Ib. L, 
243. Delph. Edit. p. 156. F. 183. Fabric. Bibl, Lat. I, 816. III. 791. 
(3) Cic. Edit. Ald. Mauuc. To. 2. p. 91. a, 93. 


1 Rack, 


« 
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Rack, till they confeſs their Guilt, than rely entirely on 
the Depoſition of Witneſſes, who, very often, from un- 
reaſonable Prejudice and Paſſion; ſometime, at the Inſtiga. 
tion of wicked Men, are ſuborned, and ſo become guilty 


of Perjury. By which over-cautious, and inhuman Stretch 


of Policy, the ſuſpected, as well as the really Guilty, are, 
in that Kingdom, tortured (b) ſo many Ways, as is too 


(b) Though we have many different Puniſhments for Felonies, of which 
conſult the Quotations in the Margin (4); yet, we have no fuch Tortures 
tor Maletactors, as are practiſed in Fravce, Our Laws had Purgations by 
Ordeal, by Battle, by Water : But, becauſe they were cruel, and uncer. 
tain as to the Event, the Law has obſoleted them now (5). There is no 
Law to warrant Tortuxes in England, nor can they be jultified by any Pre. 
ſcription (6). There 1s not to be found any one Opinion in our Books, or 
Judicial Records, in maintenance of ſuch Law or Uſage (5). By the 
Common Law the Gaoler could not lay Irons on his Priſoner for his Sate- 


keeping, as appears by all our ancient Authors (8). lt is the Miſery, 


„one may ſay, the Slavery, under which other Nations groan, that the 
„ Puniſhment for Crimes is Arbitrary and Variable, and that he who 
„ commits the ſmalleſt Offence may be put to undergo the moſt rigorous 
% Puniſhment. But it is not ſo with this Nation; Crimes here are ſtated, 
„ and fo are their Puniſhments. This is one of the main Channels 
* through which our Anceſtors have delivered down to us that Liberty, 
&* which is the Glory of this, and the Envy of all other Nations.“ The 
King can't, by any Warrant under the Great Seal, alter the Execution of 
the Law, otherwiſe than the judgment of Law doth direct: For, it is a 
Maxim in Law, “Non alio modo puniatur quis quam ſecundum quod 
„ ſe habeat Condemnatio (9).“ Before the reign of Heu. I. the judg- 
ment for Felony was not always one. But King Hen. I. ordained by Par- 
lament, that the Judgment for all manner of Felonies ſhould be, That 
the Pei ſon attainted ſhould be hanged by the Neck, till he be dead, which 
continueth to this Day (10). The Duke of Clarence being condemned, all 
the Favour he could get of the King his Brother, was, to chuſe what death 
he would die. To avoid appearing on a Scaffold, he deſired to be ſutto- 
cated in a But of Malnſey Wine (11.) This Article of aCriminal's chuling 
his death, I think, is not known in Law, therefore, in the preſent Cale ut 
was Murder. It is a common Prejudice among Foreigners, who eicher 
live in, or come hither from Countries where Juſtice is adminiſtered with 
extreme Rigour and Severity, that the Laws of England, are in many 
Caſes, too mild and too remiſsly executed, whereby it happens, that Cri 
minals often eſcape Puniſhment. But, in Vindication of our Laws, we 
need only obſerve, firſt, that they are excellently well framed and adapted 
to the Humanity and Good Nature ot our Nation, and agrecable to our 
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(4) Seld. III. 1926, . —ad Hengham. Du Frefne ad v. Infaliflatio. 


(5s) W. Wood's Init. I. L. 3 52. (6) N. Baron, Pt. 1. c. XXXVII. . 
(7) 3 Inft. 35. (8) 2 Inft. 381. Wied's Inſt, C. L. B. 4. c. 5. p- 61h 
Kennett, I. 55, 6. (9) 3 Infl. 52. Brad. L. 3. fo. 104. b. 


(10) 3 IAI. 53. Scriptt. poſt Bed. 471. Wil. 304. b. 
(11) Rapin, VI. p. 132. Hawk. P. C. II. cap. 48. p 
I re 
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tedious and bad for Deſcription. Some are extended 
on the (c) Rack, till their very Sinews crack, and the 


Free Government. Secondly, that though our Laws be mildly put in Exe- 
cution, yet nevertheleſs Criminals ſeldom go unpunithed. 


Raro Antecedentem Sceliſtum 
Deferuit pede Pœna claude. Hor. Carm. III. 2. 


The Poet deſeribes Rhadamanthus in the following Manner: 


Gueſſins bare Rhadamanthus . . . . . . Firg. En. VI. 566. a 
Theſe are the Realms of unrelenting Fate, 
And awful Rhadamanthus rules the State; 
He nears and judges cach committed Crime, 
Enquires into the Manner, Place and Time. 
The conſcious Wretch muſt all his Acts reveal, 
Loath io confeſs, unable to conceal, 
From the firſt Moment ot his vital Breath 
To his laſt Hour of unrepenting Death; 
Straight o'er the guilty Ghoſt, the Fury ſhakes 
The ſounding Whip, and brandiſhes her Stakes, 
And the pale Sinner, with her Siſters, takes. 
Dryden. 


The Civil Laws are arbitrary, crue! and defectire, as that cited by 
A. Gelltus of the Law of the XII. Tales, whereby the Debtor, in caſe of 
Inſolvency, ws to be cut up in Pieces and divided amongſt his Creditors, 
A. Gell. L. 20. c. 1.— Tab. HI. L. VI. v. Lord Mace, Tryal 119. b. 

(e) This is one of the Lortures France has, the Extention of the Body 
upon a wooden Ilorſe, on which the Hands and Feet are fo faſtened, and 
the Body ſtreſſed with Weights, that eornm runprntar Nerwi, , . . . . 
This was a Heathen Roman Panithment, Tilly (12) mentions it, * Equu- 
* levs] Tormenti Genus eſt, quo Homines cruciabiliter torquentur: 
© jta dictus, quod ad equi formam concinnatus eſſet.— Machina fuit 
„ Lignea, torquendis Hom,tbus comparata, de qua crebra fit mentio 
* apud eruditos, tam Ei huſcos, quam Criſtianos, Eum multis delcriplit, 
* & Car, Sigonii, aliorumque doctorum errores hac in re notavit Ant. Gal- 
4% lonitzs de Martyr. cruciat (13).” Pacti in Egunleo quæ io eft, Juris in 
Judicio (14). Neminem cert adhuc ſcio eo nomine.—Votum ſolviſſe, 
% quod Flagellis cæſus eſſet aut Podagra Diſtortus, aut Funes Longior 
© ftactus. Carnifex præſto eſt, Vaguia effo liens, Eenuicus extendens, 
lgnis exurens; ad Hominis corpus unum Supplicia plura quam Mem- 
„ bra (1g) “ . Upon Occaſion of the Puniſhment of tins Suffetias, the 
Hiſtorian fays, (16) © Illud veluti immite przererque Legum Humanita- 
tem in Exemplum deductum non eft.”* Jo the lame Purpoſe 7.7vy (17). 
The Company all turned away their Eves from ſuch a cruel Sight. That 
was the firit and laſt Puniſhment among the Romars that was an Inſtauce 


— 


(12) Tuſc. Diſp. L. 5. V. Edit. Davis = Ferburg. To. 4. 1023. 
(13) Cop. III. p. 94. & ſeqq. (14) Cic. Orat. wo one, De,. 
p. 330. Herb. To. 2. 1001. XXI. v. Sogamen, Eecl. Hiſt. Lib. ;. 
(15) Cic. To. 8. Ed. Manucc. 244. (16) Ate, ab Alzxandro. L. 3. c. <. 
(17) I. c. XXVIIT. A. Geil. 1192. Dronyf, Hai. L. 3. p. 171. Piti. v. Qua- 
diga, Plat. Mor. V. p. 499. Lachard, Ro. Rid. I. 28, 9. 
* of 
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V. Hieron. Magius de Equuleo, & Fabric. Bibl. Antiq. p. 514. 


c. 21, V. (823) Kennett, II. 788. Eachard, I. 973. 
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Veins guſh out in Streams of Blood: others have Weights 
hung to their Feet, till their Limbs are almoſt torn aſunder, 
and the whole Body diſlocated : Some have their Mouths 
) gagged to ſuch a Wideneſs, for a long Time, wherear 
uch Quantities of Water are poured in, that their Belles 
ſwell to a prodigious Degree, and then being pierced with 
a Faucet, Spigot, or other Inſtrument for the Purpoſe, 


the Water ſpouts out in great Abundance, like a Whale 


of Inhumanity. For, in all others they may very well boaſt, that no Na- 
tion was ever ſatisfied with eaſter Penalties. 
J indtum retortis Brachiis 
Surſum ac deorſum eætendite, 
Compago doner Offuumn | ſed 
Divulſa Membratim crepet——Prudent, wigs 55Þ. v. iog. 
„„ + „ „ oo o fifferat . 
KEwiſcerandum corpus eculeo eminus 
FHeudere, & uncis Vinculizq; creſtere, — ib. X. 108, 


by 


Miſerum putetis quod retortis pendeo 
Le xtentus uluis, quod revelluninr pedes, 
Compago Nerwvis quod ſouat crepantibus. ib. 491. 


V. Godw. Ro. Antiqq. L. 3. F. 3. c. 7. Noffnus 101. B, Pitife, ad v. 


Am, Marcellin. Ed. Gron. p. 515. v. Tilletjon, Fo. III. 639, 40. Palit. 
State, Feb. 23 116. * 

(d) This is a Torture by applying to the Mouth the Gage, called 
*Emigouuor (18), fo faſt claſped to the extended Orifice of the Mouth, that 
t not only moſt hideouſly pains it to be kept at the Height of Extenſion, 
but alſo impedes the Speech, ** Majores noſtri in Dominum de ſervo quæti 
* noluerunt, non quia non poſſet verum inveniri, ſed quia are 
« indignum & Dominis morte ipla triſtius. In reum de ſervis accuſatoris 


% cum quæritur verum inveniri poteſt (19). Cum more Majorum de 


«-ſervo in Dominum ne tormentis quidem quæri liceat : in qua quæſtione 
«« dolor veram vocem elicere poſſit, etiam ab invito exortus eſt Servus, qui, 
c quem in eculeo appellare non poſſet, eum accuſet ſolutus, Cic. (29)— 
“ Torment on he 2 which is uſed by the Order of the Civ] Law 
& and Cuſtom of other Countries, to put a Malcfator to exceſſive pain, 


„ to make him confels of himſelf or his Accomplices, is not uſed in 
% England(21).” No Perſon accuſed of any Capital Offence in Scotland, 
* ſhall ſuffer or be liable to any Torture, provided that this Act ſhall not 
extend to take away that Judgment which is given in England againſt Fe- 
ons who refuſe to plead (22). A Puniſhment much of the ſame kind was 
pu in Practice by the Dutch at Amboyaa (23), and afterwards by Levi: 


IV. on the Revocation of the Edict of Nantes, v. Hiſt. Lewis XIV. 


336, 7. Benait's Hiſt. Edict. of Nants, I. 15. V. Reid, &c. Abr. Ph, 
Mani. \ 4 


I. pt. 4. p. 10. 


* 


— 


(18) Budæus in PandeF. 687, Ed. Bajil. 3.1534. W. Scap. Lex. ad v. Skinner 
ad v. Gagg, Du Freſue, v. v. Gaggare, Tortura. 


(19) Cic. pro Milone, V. Tom. 2. 1002, XXII. (29) Pro R. Detotarn, 
ib. 1046. (21) Smith Repub, L. 2. c. 24. (22) Stat. 7 Anne, 


(if 
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(if one may uſe the Compariſon) which, together with 
his Prey, having taken in vaſt Quantitis of Sca-water 
returns it up again in Spouts, to a very great Height. To 
deſcribe the Inhumanity of ſuch exquiſite Tortures affects 
me with too real a Concern, and the Varicties of them are 
not to be recounted in a large Volume. The Civil Lau- 
themſelves; where there 15 a want of Evidence in Criminal 
Caſes, have recourſe to the like Methods of (e) Torture for 


(e) When * Poiſoning was frequent with us, the Statutes adjudged 
wilful poiſoning High Ttecalon, and the Offender to be boiled to Death. 
In Conſequence of this Law, Rouſe (24); a Cook, who poiſoned ſome 
Soup in the Biſhop of Nocheſter's Kitchen, with which ſeveral were mor- 
tally inſected, and ſome died, was puniſhed, And the 17th of March 
1542. on*-(z 5) Margaret Davie was boiled in Smithfield tor poiſoning three 
Houtholds that The had dwelt in. But the Nation judging it too ſevere, 
it was afterwards repealed (26). Formerly, grievous Offenders were 
hanged in Chains alive, where, dying, they uttered diſmal Moans, ſo 
much to the Terror of paſſers by, that Uſe reduced it to hanging in Chains, 
when Dead. So, in the Iflands of Scilly, there was a Puniſhment of 
#-lony, very 2 Felons were let down in a Baſket from a ſteep 
Nock, with the Proviſion only of two Loaves of Barley Bread, and a 
Pot of Water, to expect, as they hang, the Mercy of the Seas. W. Con- 
feſſion from ſuſpected Criminals in Sco?/ard is extorted by an Inſtrument, 
cailed the Boer, made of four Pieces of narrow Boards nailed together, or, 
according to Biſhop Burnet, a Pair of Iren Boots cloſe on the Leg, of a Com- 
petent length in which they put the Leg of the Party, and drive Wedges 
tight between theſe and the Leg, as Occaſion requires, according to the 
Notoriety of the ſuppoſed Crime. The Common Torture was only to 
drive the Wedges in the Calf of the Leg, But, I have been told, they 
were ſometimes driven in the Shin Bone, Something alſo they have like 
it for the Thumbs, which they call, the Th:154irs, for leſs ſuſpected Of- 
fences (27.) In the Cyſe of Mr Carfairs, be was put to the Torture, 
having both his Thumbs at once bruiſed betwixt two Irons, by a New 
Model of that Engine of Torture, which was called Thrmmikins, which, 
though it did not go ſo far, as to drive the Marrow out of the Bones, yet 
was next Noor to it. This Torture made both his Arms ſwell greatly, 
and made him feveriſh (23). The Tor.ure of the Boet is infiifted in the 
preſence of the Council: And, upon that. Occaſion, almoſt all cffer to 
run away, The Sight is ſo dreadful, that, without an Order reſtraining 
fuch a Number to ſtay, the Board would be forſaken, The Rule is, that 
upon one Witnels and Preſumptions, both together, the Quction may be 
given: But, it is never known to be twice given: Or, that any other 
Species of Torture; beſides the Bact. may be uſed at Pleaſure. In the 
Court of Tnguifticn, they do, upon Suſpicicn, or, if a Man retuſes to an- 
{wer upon Oath, as he 1s required, give him the Torture, and repeat it, 
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V. Coll. Lord Bacon's Life, p. 83.—Baconiana p. 3, 14+ 
(24) Burnett, Hiſt. Ref. I. 113. App. 286. Kapin, VII. 434» 


(25) 0 Eng. Chron. 12 289. (25) 1 Ed. VI. 12. $. 13.— 1 Mar. 
Seil. 1. e. 1. (27) Barnett, Hiſt, ſui Temp. 237, Chams. Preſent 
Slate 449+ (28) Burnett. 
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ſifting out the Truth. Moſt other Kingdoms do the ſame: 
Now, what man is there fo ſtout or reſolute, who has once 
gone through this horrid Trial by Torture, be he never ſo 
Innocent, who will not rather confeſs hiniſelf guilty of all 
Kinds of Wickedneſs, than undergo the like Tortures a 
ſecond Time ? Who would not rather dye once, fince Death 
would put an End rv all his Fears, than to be killed fo 
many Times, and ſuffer fo many helliſh Tortures, more 
terrible than Death itfelf? Don't you remember, my Prince, 
a Criminal, who, when upon the Rack, impeached of 
Treaſon) a certain noble Knight, a Man of Worth and 
Loyalty, and declared that they were both concerned to- 
gether in the fame Conſpiracy: And, being taken down 
from the Rack, he ſtill perſiſted in the Accuſation, leaſt 
he ſhould again be put to the Queſtion. N evertheleſs, be- 
ing fo much hurt and reduced by the Severity of the Pu- 
niſhment, that he was brought almoſt to the Point of 


or, vary 1 it as often as they think fit; and do not give over, till they have 
got out of their mangied Priſoners all chat they have a mind to kno from 
them (29). Llliau tlie Conqueror was fo ſevere and ſtrict for Preſervation 
cf Deer, that, Cervum vel Capreolum capienti oculi crucbantur { 30)”, 
He likewiſe puniſhed Rape by gelding of the Offender. In the Ottaves 
of the Epiphany, Hilliam II. and all his Nobles were at Sau] 
„There Gosfrey h]led accuted William de Ou, the King' s Kinſman, of 
« Treaſon (in the King's Court) and vanquiſhed him in Single Combat 
„ whereupon the King "commanded William de Or's Eyes to be put out, 
© and his Teſticles to be cut off (31).” King He», I. ordered, that 
Counterfeiters ot Money ſhould have their Eves pulled out, be gelt, and 
loſe their Right Hand, Si quis Dominum ſuum occidar, fi capiatur, 
ce nullo modo fe redimat, ſed decomatione, vel cxcoriatione ſevere gentium 
i 44 animadverſione dampnctur, ut diris tormentorum cruciatibus, % malæ 
Mortis infortunijs infelicem prius animam exhalaſſe, quam finem dolo- 
| « ribus excepiſſe, videatur.] Forte De: ollatione, vel excoriatione, vulgo, 
| % Fleaing, niſi exuſtione malis, wivicomburium inte gens. Forſan ta- 
| © men recte hic aecomatione. Audi enim Text. R. L. L. Cnnti Latine 
4% exhibentem, par. 2. Cap. 2 75 Auteratur Coriam Capitis cum Capillis, quod 
„ Angli dicunt bebarian (32). The Earl of Athol, who was principally 
concerned in the Atlaflination of James I. of Scotland, among it other his 
| Puniſhments, had a Crown of red hot Iron put upon his Head, to denote 
11 that he was King of Fraitors, and Perſidious Wretches. Dn Chenc. v. 
Whithck M. 11. b. Felton's Caſe, Ry/hov. I. 638, 9. Zacbard, II. 69. 
v. Chron. Saxon. ſub, An. 1137. 


: — 
1 


| (25) Ib. 482. (30) Marth. Paris. Milt. 288. b. 290. b. 292. b. Tyrrell, 

| V. 2, CIII. Script. poſt Bed. 473. 29. V. Gemitic, L. 1. c. 23.—Camd. Angl. &c. 

| 6-9. Dugd. 75.93: d. a. 9. a. Mil. 215, Chron. Savon. 191. 

| (31) Scriptt. poſt Bed. 382, 48. Chron: Saxen. ad An. 1096. Hoved. Pt. 

| p- 466. Nu. 1G. & 20. Madex Bit. Exchequer, p. 6. Hawk. P. C. II. p. 443: 
(32) . 263; 


Death, 


Death, after he had the Viaticum and Sacraments admini- 
ſtred to him, he then confeſſed, and took a very ſolemn 
Oath upon it, by the Body of Chriſt; and as he was now, 
as he ima agined, uſt going to expire, he aſfirmed that the 
ſaid worthy Knight was innocent and clear of every thing he 
had laid to his Charge: He added, that the Tortyres he 


was put to was ſo intolerable, that, rather than ſuffer them 


over again, he would accuſe the ſame Perſon of the ſame 
Crimes; nay, his own Father: Tho? when he faid this, he 
was in the Bitterneſs of Death, when all Hopes of Reco: 
very were over. Neither did he at laſt eſcape that ignomini- 
ous Death, for he was hanged ; and, at the Time and Place. 
of his Execution, he acquitted the ſaid Knight of the Crimes 
wherewith he had, not long before, charged him. Such 
Confeſſions as theſe, alas! a great many others of thoſe 
poor Wretches make, not led by 4 regard to Truth, but 
compelled to it, by the Exquiſiteneſs of their Torments : 
Now, what Certainty can there ariſe from ſuch extorted 
Confeſſions; but, ſuppote a Perſon falſely accuſed ſhould 
have ſo much Courage, fo much ſenſe of a Life after this, 
as, amidſt the Terrors of this fierv Trial (like the three 
young Jews of old. Day. III.) neither to diſhonour God, 
nor lye to the Damnation of his Soul, = that the Judge 
ſhould hereupon pronounce him innocent: Does (f) he not 
with the fame Breath pronounce himſcl i guilty of all that 
cruel Puniſnment, which he inflicted upon ſuch Perſon 
undeſervedly? And how inbuman muſt that Law be, which 
does its utmoſt to condemn the innocent, and convince the 
Judge of cruelty ? A Practice fo inhuman, deſerves not in- 
deed to be called a Law, but the high Road to Hell. O 
Judge ! in what School off Humanity did you learn this 
Cuſtom of being preſent and aſſiſting, while the acculed 
Wretch is upon the Rack (g). The Execution of the 
Sentence of the Law upon Criminals 1s a Taſk fit only 
for little Villains to perform, picked out from; amongſt the 


(f) In the Cizl Laws too much is left arbitrary to the Judge, and 
there may be ſume Reaſon to doubt whether Judges in that Law may 0 
lumetimes err by having an Opportunity of that Latitude, Mr. 
quotes Dr. Ridley's View of the Civil Excleſiaſtical Laws. p. 17.—20. 

(g) All Laws make Executioners of ſuch as are condemned Pe rſons, 
and who have their Lives giren them, with this Inteation, tua they may 
ſerve the Publick in that neceſſary Office, which is infumous to a Proverb, 
It is related of Her. VI. that he was ſo mild and merettul, that he could 
not endure the Quarters of a Traitor to be hanged up lor uu. W. 


F 3 Refule 


Chap. XXII. De Laudibus Legum Angie. 69 
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on the damned by the 


70 De Laudibus Legum Agi. Chap- XXII. 


Refuſe of Mankird, who are thereby rendered infamous for 
ever after, and unfit to act, or appear, in any Court of 
Juſtice. GOD Almighty does not execute his Judgments 
Vliniltration of Angels, but of (Devils; 

in Purgatory, they are not goed Spirits, which torment and 
entre Souls, tho? predeſtinated to Glory, but evil Spirits, 
In this World, the wicked, by the Permiſſion of GOD, in- 
flict the Evil of Puniſhment on Sinners, For, when GOD 
ſaid, (1 Kings XXII, 20.) * Who ſhall perſuade Abab that 
« he may go up and fall at Ramoth Gilead,” it was'an evil 
Spirit which came forth and ſaid, “ 1 will be a lying Spirit 
© in the Mouth of all his Prophets : : Tho' GOD, for juſt 
Reaſons, had determined to ſuffer Ahab to be perſuaded, 
and deceived by a Lye, yet was it by no means becoming a 
good Spirit to be employed on ſuch an Errand. Perhaps, 


the Judge will fay, I have done nothing of myſelf in in- 


flicting theſe Tortures, which are not by Way of Puniſh- 
ment, but Trial; but, how does it differ, whether he docs 
it himſelf, while he is preſent on the Bench, and, with 
reiterated Commands, aggravates the Nature of the Crime, 
and encourages the Officer in the Execution of his Office. 
It is only the Matter of the Ship who brings her into Port, 


| though, in purſuance of his Orders, others ply the Stecrage: 


For my own Part, I ſee not how tis poſſible for the wound, 
which ſuch a Judge muſt give his own Conſcience, ever to 
cloſe up, or be healed ; as long, at leaſt, as his Memory 


ſerves him to reflect upon the bitter Tortures {0 unjuſtly 


d 3 ELIT TER 


rr. XXL. 
The Civil Laws defective in doing Juſtice. 


"\Urther, if a Right accrues to a Man to plead upon 
Trial, which ariſes from a (a) Contra, a Fad done, 
4.00 Title of Taberitance, or the like: In theſe Caſcs, it 


(a) “ Actiones erant preſcriptz verborum agendi Formulæ pro Natura 
cujuſq; Negotii.”—Upon the Principle of a Contract the Laws of Nations 
allow every Man his 7s projequenti in Judicis quod ſibi debetur, — A Reci- 
procation is abſolutely neceſſary in Contracts, and, the Perſons, who con- 
tract muſt be fit and proper, otherwiſe the Candrafis are inſignificant, 
and not actionable. W. 

(b) 7itle of tnheritance} Patrimonial and Succeſſive, Donative or Teſta- 
AY, Acquired or Purchaſed. Of this v. Bracton . It was the Por- 


— 


® L. 2. c. 29. p. 62. bon 


Chap. XXIII. De Laadibus Legum Augliæ. 717 


either there were no Witneſſes at the firſt; or, if they that 
were, are dead, the Plarntiff will be obliged to drop his 
Action, unleſs he can prove his Right by ſuch ſtrong Cir- 
cumſtantial Proofs, as are not to be evaded, which ſeldom 
happens. Where Lordſhips, and other Poſſeſſions are in 
Diſpute ; and in all other Actions which fall under the Ju- 
riſdiction of the Civil Law, the Actions of the Plaintiffs are 
rery often rendered incapable of being brought to an Iſſue for 
want of Evidence, ſo that ſcarce one half of them can attain 
the End propoſed ; Under what Denomination then is that 
Law to be ranged, which, where Parties are injured, is ſo 
defective in making Satisfaction. I queſtion whether ſuch 
2 Law can be called juſt, if that be true which this very 
Law informs us, (viz.) © (c) That Juſtice gives to every 
one their due;“ which ſuch a Law as this moſt certainly 
docs not. | 


tion of the Children of the former Poſſeſſor, who were termed H:zredes 
Necrſarij, and to whom it came by the Law of the Twelve Tables; v. 
Pitijc, Hæres Neceſſarius. 

(c) © Juſtitia eſt conſtans & perpetua voluntas jus ſuum cuiq ; tribuendi.“ 
Juſtin. Juſt. Lib. I. Tit. I. de juſtitia, &c, Agquin. 312, 3. 


E HK a 
The Diviſon of Counties concerning Sheriffs, 


T being thus explained how the Civil Laws direct the 
Judge concerning the Truth of a Fact, which is brought 

on to Trial, It remains to be explained how the Laws of 
England“ boult out the Truth of a Fact, when it comes 
in Iſſue. The Manner of Proceeding in both Laws being 
laid, and compared together, their Qualities will appear 
the more eminently, according to that ſaving of the Płnlo- 
ſopher, © Oppoſites placed together give Light to one an- 
other.“ But here, by Way of Introduction, and to bor- 
row the Rule or Method uſed by Orators, it may be ne- 
ceſſary to premiſe ſome Things, a' right Underſtanding 
whereof will help to let us into a more clear and diftinct 
Underſtanding of what follows; I proceed thus: England 
is divided into Counties, as France is into Bailliwicks, or 
Provinces, ſo that there is no Place in England, Which is 
| Hale H. L. p. 25. b. 5 


F. 4 not 


* De Laudibus Lagum Aus. Chap. XXIV, 


not within the Body of ſome. County : Counties are divided 
into Hundreds, which in ſome Parts of Anglund are called 
a (a) Wapentakes, and Hundreds again, are ſubdivided into 


(a) Vapentagia,] In Ethelred's Laws, which the Abbot Fob Brompton 
hath in a MS. Story, cap. 4+ 25 Habcautur Placita in fang ulis Wapentakis 
1% utexeant Seniores XII Thayni & prepofitus cum cis, & Furent ſuper Sauctu- 
* arium quod eis dabitur in manus, quod nemi nem iunocentem velint neciſare 
#6 wel noætum concelare.” And the Laus called the Con/rfor's, cap. 33. 
ſay that Yorfoire, Lincoln, Nottingham, Leicifier, and Northampton, call that 
Wapentachium quod Angli wocant Hundred, & non ſiut can. For he that 
was Præſectus Wapentaciry, or High Conſtable of the Waperrate, came 
amongſt them at the Hundred or Wapentake Court, and with regardtul En- 


tertainment, they all Cum Lanceis ſuis ipſius baſtam tangebant & ita ſe con- 


firmabant per Contaftum er, vow pulam conceſſar, Anglice n. (to ſay thoſe 
Laws) Arma wecantur pæpnu & taccane, confirmare, quaſi ar morum Cen- 
firmatio, vel ut magis capreſſe ſecundum linguam Anglican dicamns 0Wapentac 
armorum tactus eff (1): pæpnu, u. arma /onat, Tac, tains ct. Doubtleſs 
this Deduction of the Name ſavours of the Truth (2). For amongſt the 
old Germans, whence our Ang/o-Saxons came, that uſed to meet armed in 
their Courts, when any one had ſpoken, if he were diſliked, fremitu aſper- 
xabantur, if liked, framecs concutiebant, as Tacitns Witneſies; which well 
includes this touching or firiking together of Weapons. Honoratifſimun., 
ſays he, Aſen/us Genus eft, armis Laudare, The Wapentakes, Hundreds, 
aud Counties, were firit inſtituted by King Alſied about the Year 
DCCC.LXXX. Of him /rgulphus (3), page 495+ b. Totins Augliæ Pages & 
provincias in Comitatus primus ommuium commutavit; Comitatus in Centuriat, 
id eft, Hundredas & in decimas, id ef, Trth:ngas diwifit. See alſo Malmeſba- 
_ de gefl. reg. lib. 2. cap» 4. * Scripit. poſt Bed. 44. I. 36. Spelm. 
eliq. 219. | 
x 0 has it (quod Mureao attributum eſt) ſc. Regnum diſeributum 
in Comitatus. The Lord Coke (5) ſays, That“ King Alfred ſettled the 
* Centuries, commonly called EHungreds, and the T:thiigs, but that the 
% Realm was divided into Counties long before.—” Waprntake:, ] Some 
call them Hundreds, becauſe they were the Tenth Part of a County, in 
which dwelt Centum Pacis Regice Fideri jr ffores (6). Mr. Lambard in his 
Explication of Saxon Words, adds, that the Word IFapentake, is ſpecially 
uſed by the Northern Counties beyond the Trent, © Qui ultra Wailing- 
« free ſunt (75) Wapentate, Anglicè, idem eft quod arma capere, eo quod 
% in primo adventu nori Domini ſolebant Tenentes reddere Arma fu1 
« pro Homagio (8).“ An Hundred, or Lath, Rape or Wapentoke be calied 
of the Diviſions of Shires in divers Counties, diverſly named, after the 
Manners and Language of each County, For the Shires be divided ſome 
into X. XII. and fo on to XXX. Hundreds, more or leſs. . . . . Lath 
and Rape, I take to be the Names of Service, for that ſo many Towns in 
old Time, and in the firſt Poverty of the Realm, did meet together in ove 
Day to carry the Lord's Corn into his Burn, which is called in Old Eng- 


(1) 2 Inf. 99. (2) Scriptt. poſt Bed. 607. (3) Dr. Fell's 
Edit. 28. 80.—Scriptt. poſt Bed. 870. J. 40. ' © Seld. (4) Gl. 141. 
a. v. Gibſon Camd. Div. of Britain CLXVII, (5) 1 Inf. 109. b. 168. a.— 
2 Infl. 11. 99. Fort. 114. Chamb. p. 23. (6) X. Scriptt. 956, 7. Somn. 
ad v. v. Hundredum, Wapentakum. Brad. L. 3. Tr. 2. c. 1. C1. p. 116. 4. 

(7) Du Freſne, Scriptt. poſt Bed. 607, 20. (8) Ran, Higden Int. 


Scriptt, XV. à Gale, p. 201. v. Flet. L. 2.c. 61,5 2123. 


liſh 


Chap. XXIV. De Laudibus Legum Angliæ. 73 


(b) 7711s, under which Appellation Cities and Boroughs are 
included. The Boundaries of thoſe Vills are not aſcertain- 


liſh, a Cath : Or, that they met at the Commandment of the Lord to reap 
his Corn. Wapentake, I ſuppoſe came of the Danes, or peradventure, of 
the Saxons (9). The Statuce 3 Hen. V. 2. mentions the Courts of Stan- 
cliße and Frendles, Wapentakes in Craven in Yorkſhire. Inſtances of the ſe- 
veral Diviſions of our Shires or Counties, diverlly named, after the Manner 
and Language of each Coun: y. Coulbye, York. North Riding Lanbargh 
Liberties--Cowley, Heret, Radlowh.—Cowley, Worceiter, Worcefter Li- 
it Co lex, York, North Riding, Stratfor th Wap. Cowling, Kent. 
Avlesford Lath — Crabber, ouficx, Lees Rape. Cowthorp, Lincola- 
Hire, Calcervorth I apentade. IJ. iadſev Diviſion (10). Wapentake., h. e. 
„ Quictancia de Settis & Hundredis, quod dicitur Vapentale (11).“ 
Wapentak+] * Vox Forenſis, non ab armorum Aſſumptione, ut Howe 
* deuo placet (12), Sed, ut Sommer ingenioſe, pro ſolito, divinat, ab ar- 
* morum redditione, quam Domino, in Subjectionis Signum, præſtabant, “ 
ſc. ab A. S. Mepen, arma, & Ceracan—tradere, reddere (13) a 
Sar. pzpen, German: CHapemde mannen, five Gewapende dixerunt . 
pro Vaſlallis minoribus, quos alias armannos vocant (14). * Hugo de Pu- 
„ /az, Duxelmenſis Epiſcopus emit ſibi, & Eecleſiæ ſuæ Villam Regis, quæ 
Hg gegfield appellatur, cum /apentakio & omnibus pertinentijs ſuis“ (15). 
Mr. Camden takes Notice of a Wapentake Court for Trial of Actions 
under XLS. v. Mirrour, c. I. § 2. Monaſt, Auglic. To. 1. p. 47-—To. z. 
p. 262. 267. & alibi, apud Bromptonum. X Script. 1162, 30-1173, 4. 
Dugd: 22. b. 23. a. Norden, Cornwall 29. Coote CXVII. VIII. S. Anand. 
68. 172. Milk. 203. & Gloſſ. ad v. Tyrrell, I. Introd. LXXX. LXXXVI. 
Seld. III. 649. Rapin, I. 344,5 Aluredi Beverlacenſis Annal. pp. 82. 97. 
(b) Villas. ] Villa & Villata de Ner:vich, de Wallingford, and the like, are 
in old Rolls, which alſo ſometimes call like Places, and the ſame, Burgi 
or Civitates. And the City of Chichifer is Villata de Cicgſtria in Itiu. 
Suſſex. 47. Heuric. III. rot. 25. in dor/o, and there rot. 44. Burgus de Hor- 
ſham veuit per XII. Hilla de Brembre werit per XII. Villa de Shoreham 
wenit per XII. Yet Bramber and Shoreham are Boroughs as well as Horęſbam; 
Parliamentary Boroughs. But alſo Rot. 38. is Burgus de Seford wenit per 
XII. which is no Parliamentary Borough (16). The reſt, all which now 
ſend Burgeſſes to Parliament in Suſſex, as Lewes, Midbunſt, Stezning, Grene 
feede and Arundel, are in that Eire called Boroughs, Selden. | 
Seaford is the Eighth Cinque Port, united to that of Haſtings by 
Heu. VIII. Who incorporated the ſame by the Stile of Bailiffs and com- 
monalty of the Town, Pariſh and Borough of Seaford. The Bailiff by 
Himſelf, or Deputy, holds a Court every fifteen Days, to hear and de- 
termine according to the Laws of Zngland and the Cuſtoms of the Cinyue 
Ports (17). It ſhould ſeem that Vie, Burgi, Civitates, were, in our 
Chancellor's Time, Terms of Comprehenſion and confounded in ute ; 
now a Days they are diſtinct : Yi/ls being open, under the Officers of the 
Crown, as Parts of the County, Boroughs are particular Governments 


—— — es * 


(9) Smith's Repub. Eng. p. 63—Ed. Elz. 212 (10) Selm. Ville. 

(11) MS, in Bibl. Cott. Viiellius. Covell Int. (12) Pars polterior, 
ca. 33. Scriptt. poſt Bed. 657. (13) Skinner ad v. (14) Spebn. 
<3. b. v. LL. Ethelredi R. ap. Wenetyngwn. Edit. c. 1. 4. W. 102. 3. LL. Eu. 
Conf. c. 13. Wilkins 199. (1 ) Math. Paris 129, 30. & Gl. ih. 

(16) V. 4 Infl. 222—4. 2 Inft. 5:6, Convell, Int. Loft Nexy Atlas 1721. ps 200. 
Dr. Harris” Hitt, Kent, 466, 472. (17) Ib. 
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ed by Walls, Buildings or Streets; but, by a Compaſs of 
Fields, large Diſtricts of Land, fome c (11) Hamlets, and 


and Corporations, by Preſcription, or Charter, and for the moſt part ſend 
Members to Parliament. Cities are accounted ſuch as Shire Towns walled, 
having Seſſions and Courts within themſelves, and a Biſhop's See. W (18), 
There are ſome who think and aſſirm that there is no Ci but where 
there is a Biſhop reſiant, and that City taketh it's Name of Sedes, the See 
or Scat of a Biſhop. An. Cities had their Being and Begiuning before 
any Biſhops (a) were at all known : For, as Patrarias faith, a City is a Mul. 
titude of People collected together, to live juſtly, and in good Order 
Tkdorus (b) defineth a City in the like good Words, i. e. He is one of 
* that Number and Multitude, which is joined unto them that will ſo 
live within Compaſs and Order according to the Rules at Law and 
% Juſtice.—“ Polydore ſaith, that Biſhops in Times paſt dwelt in Pages 
and Villages, and out of them, they were removed into great Towns and 
Cities, as Places of better Safety; therefore R/chard Staniburftl (c), in his 
Chronicle of Ireland, doth Engliſh (Civitas, Civitie, of the Latin, and not 
Sedes, See or Seat. Metropolis vocatur Urbs in Repub. aut regno aliquo 
ræcipui Nominis & Auctoritatis, ubi Sedes & Religionis, & Juſtitiæ, & 
zjeſtatis Regiz eſt. Quæ quidem tria Urbem aut Locum aliquem 
maxime efficiunt amabilem & auguſtam. Talis apud Judæos fait Hiro- 


folyma ; apud Latinos Roma, &c. Chytreus. (d). v. Sadler 1 59. Wiſeman 116, 


The Burgh of Cambridge, an Ancient City, as appears by a Judicial 


"Record (19), in an Aſſize of Darrein Preſentment, for the Church of 


St. Peter's in Cambridge, where Mos Civitatis Cantabrigiæ is found by the 
Oath of XII Men, the Recognitors of that Aſſize. 1 nf. 109. b. 115. b. 
4 Inſt. 228. Seld. III. 2020. Madex, Firma Burgi 2, 3. 

Kite, Vicum ſignificat, and Vicus (as Vadiauus ſaith) in opido via ef 
Domuum ſeriem complexa. Vicas (as Varro ſaith) ex Domibus conſtat, 


extra opida, Vicus idem eſt quod Pagus. Norden 52. * v. Saxon. Chron. 


Reg. Generals de nominibus Locorum; v. Alured, Beverl. An. 83. 

c (11) Hamletis,] Hameau or Hamel, is a Member, or Part of ſome Vill or 
Town, as you may fee in 14 Aff. p. 9.& 3 & 4 Phil. & Mar. Dyer, fol. 
142. b. It came firſt from Ham or Hem in old Saxon, ſignitying a Circuit 


or Territory, Circulum wel * Pagi five Territorij cuj uſpiam Limitei 
- ancluduntur, as the molt noble 


ans Douze Notes out of the Records of 
Holland in Annal. Holland. Lib. 2 & 7. fol. 388. Sed. v. Somn. Dict. 

Ham. q · Home. Many Habitations conjoined eminently, and great 
Towns, have their Names ending in Han, as Buckingham, &c. W. 


Hamel, Hampſel, Dimin. ab Ham, pro Villa. Dimenſio Vocis a Statuto 


E. oniæ (20) (Probably it ſhould be the Conſtitution, Oxoz. in Flcta, L. 1. 
cap. 18. F 2. & ſeqq.) Edit. an. 14 Edozard: I. bene eſt obſervanda. Lez 
«© Noſmes de toutes les Vi & Hamlets que Sount en ſon Wapentate, Hau- 
4 dred, ou Franchiſe, &, Max. infra, Que ils ordeinent & facent venir 
« de vant eux de Cheſcune ville entier, 8 homes:“ & de dimie ville 6 
Homes, & de Hamlette 4. Homes de pluis Sages & plus loyalx, horſpriſe 
les Seignours des Villes, demie “ Villes & Hamlets avant noſmes, &c.“ 
e quibus ſuggeritur Hamletam eſſe Portionem Villæ, Dumidia minorem (21). 


(18) Fort. 65. (a) Fort. 6c. (b) Hiſpalenſis in Etymo!. 
(c) Nicholfon's Iriſh Hiſt. Lib. 4. 41. 42. (d) Cic. Verb. I. Or L. 2. 
XXXVII III. Sext. 42. 880. 4.—III. I Quint, 1. VI. 737. b—-IV. Paradox, IV. 
Off. L. 1. XVII. Pitiſc. ad v. Civitas. (19) Mich. 7. R. I. Rot. 
* Camd, XXII. (29) V. Spelm. ads v. (2) Selm. 2 Ill. 174. 
ally 
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divers other Limits; as Rivers, Water-Courſes, Wood- 
lands, and Waſtes of Common, which there is now na 
Occaſion to deſcribe by their particular Names; becauſe 
there is ſcarce any Place in England, but what is within the 
Limits of ſome. Vill, though there be certain priviledged 
Places within Vills, which are not reputed as Parts or 
Parcels of ſuch Vills ; farther, there is in every County a 
certain, Officer, called the King's (d) Sheriff, who, amongſt 
other Duties of his Office, executes within his County all 


lam, Hamme, ] Voces Saxonice & Thentonicæ. Domus, Domicilium, Ha- 
itatio. Interdum, Ham, fignificat Ficum, Fillam, Hamellum. Dimin. 
Villula à Vico majori dependens, quz Ecclefiam Parochialem non Habet : 
Noſtris, Hamel. Hameau, Hamletta, um, (noſtris Hamelet) occurrunt non 
ſemel apud Scriptor. Anglic, K:tchin (22) hath Hamel in the uſual Senſe. 
An Habitation, Who alſo uſeth Hamp/e!, for an old Houſe or Cottage 
decayed v. W. Thorn. int. X. Seriptt. 1956. 2092. Bracton L. 4. Tr. 1. 
c. 31. f. 3. Flet. L. 2. c. 24. $13. Mon. Angl. I. 298. 963 II. 93. 
4. 103. 209. Du Freſae ad v. Skinuer ad v. Home. Cowell. 1 Inf. 10g. 
b. $171. Venfegan 176. 228. Wilkins Gl. ad v. pampane. Norden 84. 
St. Amand. 69. 

(d) Vicecomes,] Sheriff. This Officer came on in Succeſſion after the 
Earls of Counties, who originally had the Charge and Government of the 
Counties, W. (23). The Sheriff of the County was an annual Officer in 
England, before the Conqueſt, and, among the Laws of Edvard the Con- 
feſſor, it is provided, Quod Aldermanui in Civitatibus eandem habeant 
« dignitatem, qualem habent Ballivi Hundredorum in Ballivis ſuis ſub 
Vicecom“ (24). Mr. Madex (25), amongſt other Obſervations, has it, 
“ Credibile videatur, Vicecomitem tuifſe Regis, non Comitis, Yicarium . . . 
He alſo obſerves, that, After the Conqueſt, Sheriff; of Counties were 
appointed by the King, in an arbitrary Way: That is, ſome for a Quar- 
* ter of a Year, ſome ſix Months, ſome, and that very common, for many 
“ Years together; ſome others again, as it pleaſed the King, were made 
% Tered'tary Sheriffs.” Somner ad v. Aldermannus, refers to Spelman, Selden, 
Lambard. Cozvell, &c. v. Dugd. Cap. LXXVIII. Norden 29. Tyrrell, I. 
Introd. LXXIII. LXXV. With. 204. 35. Sir Robert Athins, D. P. v. 
Sadler 153. 15 f. 


Comes, ſive, Ealdofmannus habebat qui vices ſuas gerebant ad Jus dicen- 


dum in Pago & Vicis; in Majoris nominis oppidis & Urbibus, ubi Re- 
ligionis & Mercaturæ cauſa, hominum frequentia erat, habebat ſuos 
Lenepar, qui idem munus obirent, & Port-gerctz, vel Tun-gerefz voca- 
rentur, d. e. p. 10. 

Lenepa, Vcccomitem, Præpoſitum Urbis vel Portùs, tungenexam & 
ponx qenepam dictum, item genepam Hundredi vel Trithingæ ut & Decu- 
r:onem ſignificat. ib. 21. (3) 

Scinman, Scyugman, Scingene ya, i. e. Jude Comitatis, Fudex Pro- 
vincic. ib. 60. 80. k. v. Aikins, P. p. 31. 


(22) Of Courts 103. a. (23) Vid. Fort. 64. & ſeqq. 112. Note d. 
123. &. 1 Infl, 109. b. 168. a. 2 Inf}. Index. Tit. Sheriff. Seld. III. 645, 6. 
0b. 1023. 1838, Camd. Div. Britain CLXIX. Cowell. (24) Hale 
Lult, of the Law 118, (25) Hilt, Excheq.—Dial de Scaccar. 31. (e e) 

| I | | Mandates 
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Mandates and Judgments of the King's Courts of Juſtice: 
He is an e (12) annual Officer ; and, it is not lawful for 
him, after the Expiration of his Year, to continue to act in 
his ſaid Office, neither ſhall he be taken in again to execute 
the ſaid Oſſice within f (13) two Years thence next enſuring, 
The Manner of his Election is thus: Every Year, on the 
Morrow of All-Souls, there meet in the King's Court of 
Exchequer all the King's Counſellors, as well Lords ſpiritual 
and temporal, as all (g) other the King's Juſtices, all the 
Barons of the Exchequer, the Maſter ot the (h) Rolls, and 
certain other Officers, when all of them, by common Con- 
ſent, nominate three of every County (i) Knights or Eſquires, 
Perſons of Diſtinction, and ſuch as they eſteem fitteſt quali- 
fied to bear the Office of Sheriff of that County, for the 
Year enſuing ; The King only makes Choice of one out of 
the three ſo nominated and returned. Who, in virtue of 
the King's Letters Patents, is conſtituted High Sheriff of 
that County, for which he is ſo choſen, for the Year then 
next enſuing. But, before he can take upon him to a& 
in Conſequence of the ſaid Letters Patents, he (K) ſhall 


e (12) Annale ,] But before the Statute of 14 Ed. 3. cap. 7. Shrifes con- 
tinued uſually in their Offices longer. Seld. v. Fuller's Worthies. Liſt 
of Sheriffs paſſim; v. Atkins, D. P. 30. & alibi, v. ib. p. 5 3. Sillingf. 42, 3. 

f (13) Nec duobus, ] It ſhould be nec Tribus by Stat. I. Rich. 2. Cap. 11. 
Seld. v. Statt. Lincoln. g Ed. II. St. 2. (Kt. 79. Raſt. Tit. Sheriffs, 2.) 
12 R. II. 2. 23 Hen. VI. 8. | 

(g) The Words of the Statute (26) are, By the Chancellor, Trea- 
4 ſurer and Chief Baron of the Exchequer, taking to them the Chief 
« - Juſtices of the one Bench and of the other, if they be preſent.” V. 
33 H. VI. 1. Lord Mace. Trial 141. b. &c. 

(h) Clericus Notulorum.] Maſter of the Rolls. As the Officers of the 
Courts of Law were often Clergymen, they go under the Term Clericus (27), 
This great Officer, here called, Clericus Rotulorum, is in the Stat. 
Hen. VIII. (28) called, the Maſter of the Rolls, ** Garden dis Rolls de 
% Noftre Cancellaric.” So ſays the old Inſtrument, de forma Mitiendi ex- 
tractas ad Scaccarium, Veter, M. Carta part 2. p. 47. B. W. 4 ,. 95+ 
Lord Macc. Trial 228. a. 

(i) The Statute of Lincoln requires, That he ſhall have Eſtate, that 
« is, have ſufficient Lands within the Shire tc anſwer the King aud his 
% People, and not to be in Service.“ 9 Ed, II. Statute of Sher fs. 
4 Ed. III. 9. 5 Ed. III. 4. 1 R. II. 11. W. rent, dwelling aud abid.'g 
in the County. 

(k) If the Sheriff do not purſue his Oath of Ofice, he will be liable to 
be proſecuted for Perjury, to ſuffer Impriſonment, and Ranſom at the 


6— — 


(26) 14 Ed. III. 7. Raſt. 12. (27) v. 9 Ed. II. 8. 
(28) 14 & 15 H. VIII. 8. 5 3. Wil 
28, "il 
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ſwear upon the holy Evangeliſts, amongſt other Clauſes, 
well, faithfully and indifferently to execute and do his Duty 
for that Year, and that he will not receive any thing, 
under Pretext or Colour of his ſaid Office, from any one, 
other than and except from the King's Majefty. This be- 
ing premiſed, let us now proceed to thoſe other Matters 
which fall in with our preſent Inquiry. { Hale's Hiſt. 
Law, Chap. XII. 


Will of the King (29). The Sheriff is ſworn to execute Proceſs (30). 
Au. 1629. 5 Caroli. Walter Long Eſq; was, in an unprecedented Manner, 
proſecuted ju the Star-Chamber, tor that he, being High Sheriff of & Je- 
Here, had ſuffered himſelf to be choſen a Member tor Bath in Somerſet/hire; 
and had accordingly attended in Parliament, abſenting himſelf, durin 
that Time, from 7/!;/hire: In this Caſe, the Court ordered, 1 
and decreed, that he ſhould ſtand and be committed to the Priſon of the 
To:vcr, there to remain during his Majeſty's Pleaſure, and allo to pay a 
Fine of Two Thouſand Marks to his Majelty's Uſe, and tarther make his 
Humble Submiflion and Acknowledgment of his Offence, both in the 
Court of Star- Chamber, and to his Majeſty, before his thence Enlarge- 
ment, An extraordinary Caſe, eſpecially fince that Queſtion had been 
lately determined in favour of Sir Kaward Cote (31), late Lord Chief 
Juſtice, who being made High Sheriff of Beciiz;hamfbire, on Purpoſe to 
prevent his being choſen a Member of Parliament, and nevertheleſs had 
been choſen a Member for a Borough, in another County; and his Elec- 
tion had been voted and reſolved to be good, by the Houſe of Commons. 
Ruſvxv, I. 684, 197. Baker, 495. v. The Sheriff's Oath, Ailburne's 
jullice 311. Dalton's Office of a Sheriff, Fo. 4. 5 H. 4. Rot. Parl. L. 1. 
2, N. 4. dorf, excludes Sher. from being Members of Parliament. Whit. 
M. 14, 415. a. 


(29) Crenpton's Juſtice 183. a. Dyer 60. Trexwinnard's Cale, 
(39) Wilkinſon's Oflicc of a Coroner and Sherit, p. 44+ (31) Rapin, X. 34. 


CH A FLAME. 
Flow Jurots are choſen and ſæ orn. 


Henſoever the Parties (a), contending in the King's 


Courts, are come to the Iſſue of the JIica, upon 
the Matter of Fact, the (b) Juſtices forthwith, by virtue 


(a) Plaintiffs and Defendants, Afores et rei, are, in all Laws, ſaid to 
contend, not fo much from Anger and Choice, as Neceiity, In Curijs 
Regis Anglia] So far it is lawful and neceſſary. W. | 

(b) The 7///ces not only of the Courts at J/;Ami:fer, but alſo the 
Jalices ot Aſſize, \ | I JA. 20 3+ as 


of 
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of the King's (c) Writ, write to the Sheriff of the County, 
where the Fact is ſuppoſed to be, that he would cauſe to 
(d) come before them, at a certain Day, by them appoint. 


ed, (e) twelve 2 and lawful Men of the Neighbourhood, 


where the Fact is ſuppoſed, who ſtand in no Relation to 
either of the Parties who are at Iſſue, in order to enquire 


(e) Breve Regis] The Ring's Writ, The Writ of Venire facias iſſued 
forth according to the Common Law; and the Stat. Hen. VIII. is called 
Scriprum Fuftitiariorum, becauſe it is awarded and iſſues forth of the Of. 
fice of the Court which they preſide iz, This Authority to the Sheriff to 
fummon a Jury, is termed, (1) Breve, as much as, Bremiarum, in the 
Civil Lau. Rationum Libri, ſeu nominum & Debitorum Breviaria, 
nominabantur.“ It grew in uſe with Lawyers very anciently here, ta 
call the Summaries of the Cauſe, Briefes, or Breves, in Englyh, Trits, 
becauſe Written. So Brafion (2) and Fleta (3). * Dicuntur Brevia; 
cum fint formata ad Similitudinem Regulæ Juris, quæ breiter & paycir 
% verbis Intentionem proferentis exponunt & explanant, ficut Regula 
Juris rem, que eſt, brevit?r» ennarat (4). Brevia vocamns Renk 
„ nulas Sigillo Regio firmatas, quibus [mperatoria brevitate Princeps ali- 
% quod mandat, aut prohibet. He mittunt Hominem in Miſericordia Regi. 
1 InfraQtio pacis, Contemptus Brevinm ſuorum, &c. ( 5).” Fitzherbert (6) 
faith of them, that they be thoſe Foundations, whereupon the whole Law 
doth depend. Original TUrits are ſo artificially compiled, that it is impoſ- 
ible ro comprehend ſo ſuch Matter, ſo perſpicuouſly, in fewer Words (7). 
* Cum Glanville tractatum Legerem, non poſſum non credere quia 
% Brevium uſus tum primam iniret cum Majorum Gentium canſæ, tam Ci- 


villes, quam Criminales, a Curiis Comitatus, ad Curiam Dom, R. pri- 


* mum traherentur.— Tum enim, ut videtur, Sπꝶmm R. Fuſticiariu: 
« in omnes partes Angliz ſua Hretia expedire ſatageret, quibus non opus 
eſſet, dum in Comitatibus omne Genus cauſas agere 2 rind mo: 
4% apud Anglos eſſet (8). Breve, quo revs in Jus vocatur, ſummariam & 
i ſuccinftam facti repelitionem continet, quod Actionem peperit; Brevia, 


* quz Judicium inchoant, Originalia; que inchoatum promovent & ad 


* 


% exitum pellunt, Fudirialia noltri appellant. Correll, Inſt. 270, 1. 
* Sf. Amaud. 192. 

(d) The Sheriff is by Sun eng to notify to them their Return, and ſher? 
them the Pannel; and, if any Juror be returned, who is not ſummoned, 
the Sheriff is fineable : And, in Caſe a Juror, having no juſt Excuſe, whic! 
the Law allows, ſhall not appear, but make Default, ſuch Juror ſhall lots 
the Iſſues upon them returned. W. v. 35 Hen. VIII. 6. 

(e) Dnodecim probos & Legales Homines) Sacramentales, Men who know 
and make Conſcience of their Oath : Men who are Retainers to no gre*t 
Lord. De wicineto] Next Neighbours, moſt ſufficient and leaſt ſuſpicion, 
neither indigent nor biaſſed, diſintereſted in point of Alliance or Profit (9). 
Such as may diſpend Forty Shillings by the Year, at the leaſt, of Eſtate of 
Freehodd, out of Antient Demean; within the County where the Iſſue is tg 


— 


(1) C. 6. (2) L. 3. Tr. 1. c. 12. F. 2. p. L. 5. Tr. 5. c. 17. N 2. p. 
(3) L. 2. c. 13. J.. 2. (4) Du Freſne, ad v. Breve. 5) It 
LI. Hen. I: c. 13. Wk. 244. 2. (6) Pref. to N. B, (%. 
13, b. Sel?, III. 1915,—Nott. ad Ienglam, p. 122. * V. Henglan 


hic infra, p. 3. (S) Hickes, d. e. 8, 48, | (5) v. 1 1%. 155. a 
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(f) and know upon their Oaths, if the Fact be ſo as one of 
the Parties alledges, or whether it be as the other contends 


be tried, So ſays the Stat, 35 Her. VIII. 6. F. III. (3). W. Haks Hiſt. 
L. P. 253. Read. on Statt. IV. p. 92. Tyrre/, I. Introd. CXXIII. LXXV. 
V. Wiſeman 140. : . 

(f) Ad recognoſcendum} 1. e. The Jury are to follow the Cauſe with At- 
tention throughout the whole Evidence, and, when-they are gone from the 
Bar, they are ſo to make uſe of their Memories, Notes, and Obſervations, 
that when they return into Court, and being demanded whether they are 
all agreed, ſhall anſwer, by their Foreman, what the common Concluſion 
of them all is, and this the Laws call, their Aerdict, a Trae Report, or, a Re- 
port of the Truth. W. Duodecir: wi (namn) damnant vel abſolvunt, ſed 
non judicant, vel, ut nos dicimus, penes eos eft facti probatio, vel im- 
« probatio; vel, in cauſa omni, quoad factum, decernunt, & ex eomm Ju- 
« dicio, quod veredictum dicimus, Judex vel Judices ſententiam ſuam pro- 
« ferunt, & de jure pronunciant.“ Hickes, d. e. 40% m. d. i 

Cauſa, que in Comitatus Cantwarenſis curia, inter Cundulphum Hrofen- 
fem Epiſcopum, qui AFor, vel gucrelaus erat; & Pigbot, Vice- comitem, qui 
erat reus, vel querelatus, diſceptata & determinata fuit, Galiclmo Congueftore, 
cujus Controverſiæ Commentarius extat in Tran Neffen, omnium, quæ 
ubi fide dignz, quod ſeimus, ſuperſunt, prima eſt, in qua daodecim vi- 
rorum, quos Furatos vocamus, mentio clara & perſpicua habetur . 
præcepit, ut {i rerum eſſe, quod dicebant, ſcirent, ex ſeipſis DUODE- 
CIM eligerent, qui, quod omnes dixerant, jurejurando confirmarent. , , . 
Illuc fecit venire multos ex me/ioribrs totius Angliz Baroxibus] Ut par 
elt credere, Barones, vel Liberos Hom'nes XXIV. Quia mos ante multa 
Secula fuit duplicandi JURATORUM numerum. quando XII. Viri 
Farate Judiciariæ falſi Sacramenti, five perjurij, arguendi forent. Hickes* 
d. e. 32, 3. 

Quod * Ll. Esbelredi apud Fenrtyngum latas (10) de XII. viral Fudicio, 
a Bromptono recitatas, (11) Dafreſulus alijq; inquiunt,“ Hæc ad jucicum 
„ potius numerum videntur ſpectare (12).” Quod ad ejuſdem S. C. Je 
Abnticolis Malliae (13). Duodeni, jure conſulti, quorum ſex Aug & ſex 

alli erant, Anglis & Wallis jus dicunto Hos tuiſſe Judices in dicundo 
jure pares, vel collegas & conſeſſores ejuſdem tribunalis, qui eædem ſem- 
per perſonæ erant, & non jaratores, qui pro conſeſſuum, vel cgumrum 
numero, mutari, & de novo conſeribi ſolebant, ex verbis ipſis conſtat (14). 
Fedus inter Aluredum, & Guthrunum R. R. ictum (15), fic fe habet Latine, 
„Hanus Regis, fi quando Homicidij incuſetur, liberet & compurget ſe 
© ab illata Accuſatione, juramento XII. Regis Thanorum conſacramenta- 
© lium, ſi id facere audeat; verum fi quis Therus, qui Regis Thans fit in- 
* ferior, accuſetur ; compurget ſe cum Sacramento undècim parium 
“ ſuorum, & unius Tharorum Regis. Ex hac Lege Statutum eſſe de 
compurgatorum numero conſtat. Hoc wadium Legis appellant Practici 
noſtri, Fe a diſceptatione cauſarum per XII. juratos, toto cælo differt. 
Diverſa juris nomina, diveri cauſas determinandi ritus, ſunt Compurgatis 
& de ſurima litis, quod factum XII. jaratorum. Numerus compurgato- 


1 


(10) C. 4. (11) X. Script. 896. IV. Du Freſne, To. 2. Pt 2. 186. 


wr II. 2355 : (13) 7 3 e. 34. (13) Cap. 3. 
14) Hicies, d. e. 34. () Czp- 3. 


Tim 
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it, with him. At which Day the Sheriff ſhall make return 


rum incertus erat, ut qui augeri ſolebat, pro rei vel cauſæ, quæ ageba- 
tur, momento; & pro numero conſacramentalium qui jurabant, compur. 
gatio majus wel minus Sacramentum dictum eit, At numerus juratorum in 
cauſis, tam civilibus, quam criminalibus, duodenus ſemper erat, ſicut 
nunc eſt, Heic loci, Statuentibus 4luredo & Guthruno R. R. libero illo. 
rum arbitrio, caſuiq; tribuendum eſt. Hickes, d. e. 34, 5. 

Notandum eſt, duodecem juratores, & comitatus Liberis Hominibus, non 
2 vicecomite, vel ab eo, qui illius munere fungeretur, nominatos ftuitle, ib. 

A Norimaunis Anglorum Dominis Twrate Duodecem-wiralis, five Dela. 
toriæ five Fudiciarice, quum Civilis, tum Criminalis inſtitutum accerſen. 
dum, ut credam facit, non tantum in Saxoricis, que ſuperſunt, altum de 
eo Silentium, fed quod, poſt ingreſſum Nortmanuorum conſuetudinis, five 
Legis vigorem non ante Henrici Secund: tempora id habuiſſe conſtat (16), 


Dr. Hickes quotes Ingulph (17), and the Cotton Library. Where the 


Cauſes were determined (temps. W. Ruf#s and King Stephen) in con- 
ſeſſu Comitatüs. . . per Judicium totius Comitatus, nulla Duodecin 
vircrum Juratorum mentione habiia (18). In Legibus & Conſtitutionibus 
Gallo- Nortmannice promulgatis (19), —quas Viator Nortmannus Anglis avita 
jura petentibus dedit, nullum duodecim-wiralis inſtituti veſtigium, quod, 
me judice, in Ll. Auglicauarum, ſi dicam, Deuteronomio, non potuit non 
defiderari, fi in uſu, non dicam quotidiano, ſed aliquo, apud Se 
fuiſſet (20). . ab antiquo obtinuit apud Saut, & quæ & Scania vel 
Scandia profectæ ſunt gentes, a quibus Nortmauni oriundi ſunt, ejuſdem 
uſus. Hinc apud veteres Danos, Suecos & Norwegos multa de hoc Inſtituto, 
quod namd vel nzmd, nunc nembd vocant, leguntur. ngmby autem, i. e. 
nominatio, vocatur apud eos duodecim-wiralis juralorum numerus. quod 
illorum ſex quidem ab adore & totidem a re nominarentur. Mickes, 
d. e. 37, 40, 1. | 

Magna afſiſa] Furatores vel Furata Domini Regis Aa dicuntur, quod 
eorum numerus decreto Regis tune primum /s, i. e. definitus tuitz 
ib. 40. i. 

In libro, cui Titulus Legrant Cuſtumier du pais & duche de Nozmandic, 
ſæpe legitur de duodecim-rirali Furatorum inſcituto (21). de Inquiſitione (22). 
de Brevi de ſtabilia (23). de Judicio (24). de Furatoribus (25) dnodectiis 
wiri jurati, Furata ſimpliciter, Jurata viccueti, Jurata patriæ, immo & 
wvicenetum & patria, non raro in codd, Ll. noſtrarum & in corpore juris A- 
mannici vocantur (26). Duodecim-wirali Fudicium apud. Anglos à Nort- 
mannis E Scandia potius quam a Sarcribus E Germania profectis accerſen- 
dum puto, in veterum Germanorum Comitijs, in Lege Lombardorum, in 
Conſuetudinibus fexdalibus duodeni juratorum numeri nulla mentio fach 
eſt. nam per omnes Liberos Hemines & parium judicio de cauſis cognoſce- 
bant. Hickes, d. e. 41. | | 

Cocr's, in Prelectione ſua prima in Legem 27 E. 1. quz a Forenſibus 
dicitur S/atutum de Finibus lewatis. Duodecem- virale Judicium ante Vice 


— 
- 


(16) Hickes, d. e. 36. (17) Edit. Oxon. p. 707. Fauſtina A. 3. 11. 3. 

(18) Hickes, d. e. 36. (19) V. Ingulph. Oxon. Edit. p. 8. & Archai- 
onomiam Lamberti Cantabrigiz editam 1644. & Notas Sclteni ad Eeadmerum, 
p- 171. (20) Hickes, d. e. 30. (21) Cap. 117. 

(22) Fo. 143. Cap. 113. (23) Fo. 137. Cap. IX. 

(24) Fo. 17. Cap. 69. (253) Fo. gt. 


(26) Hickrs, d. e. 41. b. 


toriam 
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of the ſaid Mrit before the ſame Juſtices, with a (g) Panel 
of the Names of them whom he had ſummoned for that 
Purpoſe. In caſe they appear, either Party may challenge 
the Array, and alledge, that the Sheriff hath acted therein 
partially, and in (h) favour of the other Party (vrz. ) by 
ſummoning ſuch as are too much Parties in the Cauſe and 
not indifferent; which Exception, if it be found to be true 
upon the Oath of two Men of the fame Panel, pitched on 
by the Juſtices, the Pane! ſhall immediately be quaſhed, 


toriam Normannicam apud Anglos in uſa ſuiſſe fruſtra it probatum ex, 
five rotulo cenſuali ; Doomſday-Book vocato, quem, imperante S. Ed- 
ewardo Confyfſore dicto, factum fuiſſe contra fidem Hiſtoricorum (fc. Saxo- 
aum) contendit. ib. 153. 

Duodecem-wirale Examen, five © Normannia ductum, five apud Angles 
jam tum repertum, citò eſt amplexus Gulielmus Conguaſtor (27). Verum 
non ſtatim obtinuit ac incepta eſt de cauſis per ducdecem Viros juratos 
forenfibus judicandi ratio, donec ad tollendam illum impiam dei con- 
ſuetudinem ab H. II. inſtitueretur. Hoc plane affirmat Glanwilla (28), 
teſtis in hae re maxime idoneus H. II. conſenſu procerum totius regni 
duoclecem- virale Fudicium lege lata inſtituiſſe. Inter avitas conſuetudines 
& Leges, quas in Anglia obſervari voluerunt Nortmanni duodecimn-virale 
Juaicium recenſuerunt (29). 

Nortmanni è Scandia diſeeſſerunt 50 circiter Annos poſt renovatum 
duodecim-wirale cauſarum judicium, ic. poſt Legem latam a Regnere, cog- 
nomento Ledbrog, qua cautum erat, ut ad tollendum duellun, duodecim 
patrum judicio lites omnes, more majorum, terminandæ mandarentur, 
Gulielmizs I. quarto ab Anglia acquifita anno, dicitur elegiſſe ex ſingulis 
Comitatibus duodecim Auglos, qui jurati Leges & conſuetudines ſuas ei 
declararent, itidem H. II. vitz famæq; ſuorum conſulere volens, q. in 
remedium qelli, optionem eligendi Reo dedit, an Sirgulari Certamine 
experiri vellet, an litem finitam mallet per judicium duodecim virorum ju- 
ratorum. v. Spelm. Du Freſue. Cowell, Int. Lambert. Eiren, lib. 4. 
cap. 3. Vill. 328. Hickes, 41. v. Sadler, 183, 4. 

(g) Panel is a Word of Art, applied to that Piece of Parchment which 
is Tablz-wiſe, in Figure oblong and narrow, wherein the Jurors Names 
be written and annexed to the Writ, A Jury is ſaid to be impanelled, 
when the Sheri hath entered their Names into the Panel, or ſaid little 
Piece of Parchment, in Panello Affe. W. So we ſay a Panel of Parch- 
ment, and the Counterpaine (30) ot an Indenture. 1 ft. 158. b. Syelm. 
ad v. Regiſter Orig. 223. MKitcher, 266. Co. Lit. § 234. v. Skinner, 
Et Gen. & Et. Voc. Forenſ. Hickes, 37. 

(h) To remedy this, was the Stat. Zl. (31) made, and that ſuries ex- 
cepted againſt might not hinder the Cauſes ec ming to Trial, the Stat. 
P. Mar. (32) grants a Tales de Circumſti autibus, upon Requeſt, in a 
Suit commenced upon any Penal Statutes. W. v. 35 Hen. VIII. 6. 
$ VI. Weod's Inſt. C. L. 591. ubi plura. 


— IG 


(27) Spelm. 28) L. 2. e. 7. v. Hicker, 38, 6. 
(29) Eadmer. Hiſt. p. 6. (30) Philitss Diet. 
31) 27 Cl. e. 6. (33) C. 3. 


and 


3& De Laudilus Legum Anglia, Chap. XXV. 


and then the Juſtices ſhall write to the (i) Coroners of the 
ſame County, to make out a new Panel; in Caſe that like. 
wiſe ſhould be excepted againſt, and be eds appear to be 
corrupt and vicious, this Paz! ihall alſo be quathed. Then 
the Juſitces ſhall chooſe two of the Clerks in Court, or 
others of the fame County, who, ſitting in the Court, ſhall 
upon their Oaths, make an indiferent Panel, which ſhall be 
: excepted to by Leiche r of the Parties; but, being ſo im— 
pane led, and apbe. ring in Court, _— Party may except 
againſt any particular Perſon; ; as he may at all Times, and 


| in all Caſcs, by alledging that the Perſon ſo impenetled is 
| pf kin, either by Blood, or Affinity to the other Party; or 
| in ſome ſuch particular 22 as he can't be deemed an 
ö indifferent Perſon to paſs bets the Parties: Of which 
14 Sort of Exceptions there is ſo 2 Variety, as is impoſ- 


K ſible to ſhew in a ſmall Compats : If any one of the Ex- 
| ceptions be made appear to the Court to be truc. and rea- 
| ſonable, then he againſt whom the Exception is taken, 
hall not be ſworn, but his Name ſnall be ſtruck out of che 
Pauel: In like manner ſhall be done with all the reſt of 
the Panel, until Twelve be ſworn: fo indifferent, as to the 
{Event of the Cauſe, that neither of the Parties can have 
reaſonable Matter of Challenge againſt them: Out of thelc 
Twelve, four, at the leaſt, ſha! 1 be K (14) Iirndreders, dwell. 
ing in the N , where the Vill is ſituate, in which the 
Fact diſputed is ſuppoſed to be: and every one of the 
. Jury ſhall have La Anne or Revenues, for the Term of his Life, 
0 of the yearly Value at leaſt of Forty Shillings. This Method 
is obſerved in all Actions and Cauſes, criminal, real or Per- 
ſonal; except where, in perſonal Actions the Damages, or 


(i) Coroner is an Ancient Officer of great Credit. The Stat, ( 33) provides, 
6 That thro” all Shires ſufiicient Men ſhall be choſen to be Coroners, of 
the moſt diicreet Knights that may beſt attend ſuch Offices. Keble 
* reſers to the Stat. % Hie Coronatorts (34. Who ſhall be Coroners, 
by whom and whore to be choſen, ſee in the Margin (35). The * 
Tuſfice of the King 's-Bench is the Chief Cæreger of Engiand. 4 Inst. 73. 
g W. v. 2. 4 It. 174. & . Fleta, L. 1. c. 18. % 2&6 Harwkin's 
f P. C. B. 2. c. 9. Stat. Magna (Charta, cap. 17. v. Sadler, 307. C0) 
| k (1 4). He Hundreds] For the Number of Hundredors at this Day, 
| er the Statutes of 35 in. 8. cap. 6. 27 Eliza c. G. Sell... . this is 
it fince altered per 4 Aaue, c. 16. Sect. 6. & 7. 


I 
* a WET 10. 
| (:4) 4 Kd. I. Stat. 2. (Keb. p. 28.) 28 Bd. I. 3. 14 Fd. III. 8. 28 Ed. III. 6. 
| | .::-: (435) Neg. * 117% F. N. . 163. 2 Hen. V. 8. (). 23 flen. VI. 11. (2): 
18 VII. 1. i. (13) 33 Fin. VIII. 1a. 1 2 Fl. & Mar. c. 13. v. 52 Hen, 
. Ul. {8 t6. b 18.) 3 Iiſi. 17455 


| Thing 
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Thing 1n Demand; ſhall not (I) exceed Forty Marks 
Eueliſuh Money: Becauſe, in ſuch like Actions of ſmall 


Value, it is not neceffary, nor required, that the Jurors 
ſhould be able to expend fo much; but they are required 
to have Lands, or Revenues, to a competent Value, at 
the Diſcretion of the Juſtices; otherwiſe they ſhall not be 
accepted; leaſt, by Reaſon of their (m) Meanneſs and Po- 
verty, they may be liable to be catily bribed, or ſuborned : 

And in Cale, after all Exceptions taken, fo many be ſtruck 
out of the Panel, that there does not remain a ſufficient + 
Number to make up the Fury, then it ſhall be given in 
charge to the Sheriff, by virtue of the King's Mrit, that he 
add more 7urors ; which is uſually and often done, that the 


Enquiry of the Truth upon the Iſſue in Queſtion may 


not remain undecided, for want of Jurors. This is the 
Form how Jurors, who enquire into the Truth, ought to be 
returned, choſen and ſworn in the King's Courts of Juſtice : 
It remains to enquire and explain how they ought to be 
charged and intor med as to their Declaration of the Truth 
of the Iſſue before them. ¶ v. Hale's Hiſt. Law, Chap. XII. 
Wilkins Pref. IX. & ſeqq. 


(1) The Value of Jurors, in great Cauſes, heretofore has been obſerved, 
Forty Shillings per Ann. of Frechold, out of Ancien: Demsen, or what | is 
equivalent toit; ſince advanced to Mo Pounds Lana, by 27 El. c. 6. W. 


v. 1 Inf. 2 72. 4. 2 H. 5. c. 3. v. Start. 11 H. 6. e. 1. 7 H. . e. g. 


23 II. 8. C. 13. State Trials, III. 197. a. b v.79 & 8 W. 3. c. 38. 


3 & } Annæ, c. 18. 10 Annæ. c. 14. 3 G. 2. p. $19. 

(m) * The more ſufficient Men be of Lands and | enements, the more 
«« unlikely are they to be driven or moved to Perjury, by Brocage, 
Power or Corruption, ——are the Words ot the Stat. 15 Hen. VI. 


5. LI. (3). 


c H A Rn xxvi 
The Way of Proceeding in Civil Caſes; 


WELVE good and true Men being ſworn, as in the 
Manner above related, legally qualified, that is, hav- 

ing over and beſides their Mov cables, Poſleſſions in Land 
ſuthicient (as was faid) wherewith to maintain their Raul 
ond Station; neither ſuſpected by, nor at Variance with 
tiiher of the Parties; aff of the Neigi.bourhood ; there 
GA heal! 
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ſhall be read to them in Engliſh, by the Court, the (a) Record 


and Nature of the Plea, at Length, which is depending 
between the Parties; and the Iſſue thereupon ſhall be 
plainly laid betore them, concerning the Truth of which, 
thole who are ſo ſworn, are to certify the Court: Which 
done, each of the Parties, by (b) themſelves or their Counſel, 
in Preſence of the Court, ſhall declare and lay open to the 
Jury all and ſingular the Matters and Evidences, whereby 
they think they may be able to inform the Court concern- 
ing the Truth of the Point in Queſtion, after which each 
of the Parties has a Liberty to produce before the Court 
all ſuch Witneſſes as they pleaſe, or can get to appear on 
their Behalf; who being charged upon their Oaths, 
ſhall give in Evidence all that they know touching the 
Truth of the Fact, concerning which the Parties are at 


Ie: And, if Neceſſity ſo require, the Witneſſes may be 


heard and examined apart, tell they ſhall have depoſed all 
that they have to give in Evidence, ſo that what the One 
has declared ſhall not intorm or induce another Witneſs of 
the ſame Side, to give his Evidence in the ſame Words, or 
to the very ſame Effect. The whole of the Evidence being 
gone through, the Jurors ſhall confer together, at their 
Pleaſure, as they ſhall think moſt convenient, upon the Truth 
of the Iſſue before them; with as much Deliberation and 


(a) The Lawyers call the Euth, or rather the Roll; of the Court, a 
Record; but, in the Stat. Hen. VI. (1) it is called, Records or Droteſs⸗ 
Records and Jrocetſcs (2) MW. Recorda dicuntur Regiarum Curiarum 
„ Actus Solennes, reſponſa, mandata, Judicia: Ipſæ etiam membranz 
« (Rotulas vocant) & Codices Publici quibus hc inſeruntur & deſcribun— 
„tur (3). Recordum proprie dicitur Inquiſitio Juridica per Teſtes de re 
& aliqua dubia, quod. Qui in ea audiuntur Teſtes, dicant fe recordar; 
* eorum de quibus inquiruntur (4).” In the Civil] Lav it is called © I. 
4% Bellus Aecuſatiouis h. e. Formula deripti complectens Actionem & futurz 
e litis ſpeciem in Judicio : nihil aliud facit quam quòd jus perſequendi 
% exhibet Judici cognituro de Cauſa.“ Calvin. 

(b) Formerly thoſe, who knew how, and would venture their C auſe 
upon their own Memory and Judgment, to manage it, were permitted 
to plead their own Cauſe: But, of late, it has not been ſo; no Court or- 
dinarily allows the Parties to plead, eſpecially in Civil Caſes, Nor is it 
for their Advantage, fo to do, who, being ignorant in the Laws, may, 
thro! Want of judgment or Temper, injure their Right, in the Judg- 
ment of the Court upon it. W. Hickes d. e. 8.—ad Cπ]νudo XLII. 


9 


(i) 8 Hen. VI. 12. (2) 14 ILA. III. 0. 9 Hen. V. 4» 4 Hen. VI, 3 
(3) Spelm, ad v. (+) Du Frejne. L 
Leiſure 
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Leiſure as they can well defire, being all the White in the 

eeping of an Officer of the Court, in a Place aſſigned 
them for that Purpoſe, leſt any One ſhould attempt by in- 
dire& Methods to influence them as to their Opinion, which 
they are to give in to the Court, Laſtly, They are to re- 
turn into Court and certify the Juſtices upon the Truth of 
the Iſſue ſo joined, in the Preſence of the Parties (if they 
pleaſe to be preſent) particularly the Perſon who is Plaintiff 
in the Cauſe ; what the Furors ſhall ſo certify in the Laws 
of England, is called (e) the Derditt, In purſuance of 
which Verdict, the Juſtices ſhall render and form their Judg- 
ment. Notwithſtanding, if the (d) Party, againft whom 
ſuch Verdict 1s obtained, complain that he is thereby ag- 
grieved, he may ſue out a Writ of Attatnt, both againſt 
the Jury, and alſo againſt the Party who obtained it; in 
virtue of which, if it be found upon the Oath of (e) 
Twenty-four Men (returned in Manner before obſerved, 
choſen and ſworn in due Form of Law, who ought to have 


(c) At this Day, by the Laws of England, in Caſes of Trials by Twelve 
Men, all ought to agree, and any one diſſenting, no /erdi can be given; 
but, by the Laws of Normandy, though a Verdia ought to be by the con- 
curring Conſent of Twelve Men; yet in Caſe of Diſſent or Diſagreement 
of the Jury, they uſed to put off the leſſer Number that were Diſſenters, 
and added a kind of Tales equal to the greater Number ſo agreeing, until 
they had got a Verdict of Twelve Men that concurred (5). And we may 
fad ſome ancient Footſteps of the like Uſe here in Eugland, thorgh long 
ſince antiquated (6), The Law was (in the Time of King Z#helrcd) that, 
in a Jury of Twelve, the Agreement of Eight ſhould prevail, and make a good 
Verdict, although, for a long Time together, it hath been, and yet is, 
otherwiſe uſed (7 

(d) Though Yerdi#; are not irreverſible, yet, as Judgments pronoun- 
ced in the King's Courts, they muſt ſtand till they be revoked by Attaint, 
or a Writ of Error, W. This Writ of Attaint is almoſt out of Uſe; in- 
ſtead thereof, Motions are uſually made for new Trials, when a Verdict is 
againſt Evidence (8). The ancient Books call this Writ, Breve de Convic- 
tione, that is, a Writ to ſummon an honeſt Jury to attaint a perjured 
one, W. (g). “ Juratores de Perjurio poterunt convinci fi male jurave- 
** rint (10). Si male juraverint Locus erit Convictioni. Si Falſum dix- 
* erint, convincendi ſunt.” Fleta, L. 4. c. 9. Brad. L. 4. Tr. 5. 
c. 4. 288. b. 2 Inft. 237. Cowell, Inſt, L. 4. Tit. 18. § 45. 

(e) This is the Diſcretion of the Common Law. W. Iacelin“ P. C. I. 


c. 72.9 9. 


— 


() Coutumier, c. 95. Hale, Hiſt. Law, p. 120. (6) Ib. Brad, L. 4. 
c. 19. 4 4. 185. b. (7) Lambert, Eiren. L. 4. c. 3. p. 400. 


(5) Wood's Inſt. C. L. 612, Readings on the Stat. IV. 102. 
(9) v. 1 fl. 294. b. (10) Fleta, L. 5. c. 21. 


G 3 much 
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much better Eſtates than thoſe who were firſt returned and 


ſworn) that thoſe, who were of the Original Panel and 
ſworn to try the Fact, have given a Verdict, f (15), contrary 
to Evidence, and their Oath ; every one of the firſt Jury 
mall be (g) committed to the publick Gaol, their Goods 
ihall be confiſcated, their Poſſeſſions ſeized into the King's 


f (15) Falſum focerunt Sacramentum,] The ancient Poniſhment in A. 
taint was as it's here deſcribed, and the like in Conſpiracy tor Perjury, 
See Glarwil, lib. 2. cap. 19. 4 Hen. 5. Vit. Jubgment, 220. 27. 4/;; 
5p. 59 © 46. Aſc, pl. 11. The Judgment is called the Yillainous Fud;- 
ment in 24 Ed. 3. * fol. 34. 6. See Bracten alſo, lib. 4. Tract. g. cp. g. 
& Flet. lib. 5. cap. 21. and Stamford, fol. 17 . And the Caſe in Temp, 
Kd. I. Tit. Attaint 70. is more large in my My. Report cf 21 Ed. 1. fal. 58. 
it is brought againſt the Abbot of Hier, as there it's ſhewed ; but the 
Judgment by Weylead is in theſe Words, Pur tes agarde ceſt cone que teur 
De l'enqueſt perdent kranche ley de ceo jour en avant a tous jours e Tour terte + 
{eur chateus a la volonte {2 Rov, & lour cors a la Priſon, e John Ceit allous de 
tele rent 4 (cit reſtoze de (es damageg. But ſec now Stat. 23 Hen. 8. cap. 3. 
another Judgment in attaint, Seld. Falſum Sacramentum—Falle Seremeni, 
in the Stat, 23 Hen. VIII. 3. v. Wilkins, p. 17. Note (1) 49. Note (e) 
P. 328. b. Farghan's Reports, 141. 

(Z) The Judgment in Allalut againlt the petty Jury, is as in the Caſe 
of Conſpiracy, at the Suit of the King, that is, to loſe the Freedom and 
Franchiſe of the Law (whereby he is diſabled to be put upon any Jury, or 
to be ſworn as a Witneſs, or cven to appear in Perſon in auy of the King's 
Courts. Mes ne ſoit en teſmoignance de verite, ne approch le Court, 
% &c.)” (11) That his Houſes, Lands and Goods ſhall be ſeiſed into the 
King's Hand, and his Houſes ani Lands eftreped [| made ſpoil of and 
waſted, his crees rooted un and arrafed { faced, Hine vp] and his Body 
impriſoned (12). In the Book Cate 24 El. III. (13) it is called ihe 
Tlillainons Tudgment, probably, as to the Perſons meritipg it, who thereby 


of Freemen, become Villains. W. It is calied by the L. C. . Hate (14). The 
| Extraordinary Trial. The Severity or the Puniſſiment is moderated by the 
Statute (15). Attaint lieth againſt a 7% of XII Men, after Judgment, 


who have given a falſe Verdict in any Court of Record, that the Jacg- 
ment might be reverſed. The Plaintiff in the Attaint can give no more 


* Evidence than was given at firſt ; but the Detendant, in Ajuirmance of ihe 


Verdict may (16). The Pillainous Fudgment at tie Common Law, at the 
Suit of the King, is out of Uſe (17). The Stat. / m. I. was the firit 
concerning Attaints, in Affirmance of th: Common Law (18), A Tur 
is hot to be proſecuted for his Verdict in Criminal Matters, Hanus J. 
c. 72.4 G6 Vangbau Reports, 146. Daum. Abr. I. Attaint, 594. pl. 6, 
7, 8. 96 (D) (b) 597. (F) pl. 5 599. (N) pl. 1. 609. (O) (a) (t) pl. 1. 
(c) (Q) pl. 1. (a) 601. pl. 1— 10. (1) Readings on the Shut. Tit. Aitaiits 


— 


* MM. pl. 34 (11) M. 24. Ed. III. pl. 34. (612) H:wwh I. 
c. 72.4 ult. 2 Iaſt. 234. £62. 3 I. 143. 164. 222. Britton, 245. a. Prat. 292. b. 

(13) Fix. A Judgment, P 190. (14) 4ngl. 160. 170. Hit. L. 49 

(15) 23 Heu. VIII. z. ſed v. 13 El. ce. 8. Woody C. L. 652. 

(x6) Ib. 562, 3. (17) V. 2 I/. 561, 2. (18) Ib. 237. 


Hans, 
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Hands, their Habitations and Houſes ſhall be pulled down, 

their Woodlands ſhall be felled, their Meadows ſhall be 
plowed up, and they themſelves ſhall ever thence- forward 
be. eſteemed, in the Eye of the Law, infamous, and in no 
Caſe w hatſocver, h (16) are they to de admitted to give Evi- 
dence in any Court of Record: The Party, who ſuffered in 
the former Trial, jhall be reſtored to every Thing they 
gave againſt him, through Occaſion of ſuch their Fa! {je 


Verdict: And, who then though he ſhould have no Regard 


to Conſcience or Honeſty) being ſo charged upon his Oath, 
would not declare the Truth from the bare Apprehenſions 
and Shame of ſo heavy a Puniſhment, and the very great 
Infamy which attends a contrary Behaviour : And, if per- 


h (16) Nec alicubi recipientur in Teftimon um Feritatit,] Our Books ex- 
prels that, by au? mile ue lot en tedimignnce de veriive, 24 £4. 3. (a) 
fol. 34. b. 7 IL. 6.75.55. 4. It is titled rae lofs of Frank Law, franch 
Tr 1 in 27 7 520. 39 & 40. Aj: pl. 11. that is, he which is thus con- 
vict of Perjury, fhall be no m- arg Dthcowurth as Brace (b) calls it Ub. 4. 
tra. 4. cab. 5. © cap. 19. 2. where his Words are of ſuch a dus. 
Lege m amilt't, & leo dicitur wil non off ulterins dignns dug, quod Angl'ce dis 
citur, He ne 15 othes worthe that is encs avity of oth bro! en, Which agrees 
with K. Knout his Law, cap. 33. that one fo convicted ne beg thanon forth 
athcs OT (e) the felt ſame Words almoſt, being in I Edward: Scnioris, 
f. 3. & lege Atbelifan, cap. 25. That which Is Herr g. ere in this Senſe 
in Aae is herum logem ainittrre (anſwering to the loſs of Frank Law) 
in the Entries of Judgment again them, and lenerm terre amittere in 
Glanvill, and ſometime in Brac?. and Fata. Swe allo Nga ee, 
15. 1. cab. 14. Ff. Hence may be truly underitood that of the G Grand 
Ch: ter, cap, 29.— Nec ſuper eum ibu nec fi. cum mittemus, nift per legale 
j ulictum Parium ſuorum wel per legem terre, I would Engliſh it thus: Nets 
ther evill aue enter en bis Poſſe colt, nor commit him (tor in that Place of the 
Charter of 17 oi K. John, by which this was made, it is zec em ia carers 
mittemns, perhaps it ſhould be rum as the Language requires) but by 
legal Furl: ment of h:s Peers, or Mer of bis Condition (that is by Jury) or by 
I rxal'of him hy Oath ' Or Wa; 1 an A; ug 657 6 Law, Lex Torre here 18 
only as it ſiynifies in ami: lere ts en terre. And Ley gage and a jury ate 
the. two "Dri: als, as! ſuppot 0, tuere thought on. And indeed in old Rolls 
nothing is more uſual than in Criminal Actions not capital! aud Civil of 
any Kind, to admit Ler gager, us in Attacſicats upon Probiilitions, Quare 
In: edits, ad the like, which is againſt all Knowledge and Practise ot 
Law in later g Ages, Every one knows that at this Day Valare lever is to 
offer the Oath vpon T rial that W ay, and facere latent is to make the Oath, 
All which fhew that Lex and Lex terre ſigniſy in this Notion only tue 
Oath of a Man not ditzbled by Law, And, in that Statute, it is merely 
the Oath von Lo gavgere Seld. 


/ 
(4) M. pl. 34. (b) L. 4. 2 6. Capp. 4, $. fo. 288. h. 292. 2. in 
Nit. Ed. Seld. III. 1895. it is Bratt. L. 4. Tr. 1. c. 19.5 2. 186. a. vid. 
405 Mit. 243. p. V. State Tracts l. 823. 328. 332. Al atth, Par, 217. IN 
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haps, one or more amongſt them ſhould be ſo unthinking 
or daring, as to proſtitute their Character, yet the reſt of 
the Jurors, probably, will ſet a better Value on their Re- 
putations than to ſuffer either their good Name or Poſſeſſions 


to be deſtroyed and ſeized in ſuch a Manner: (i) Now, is 


not this Method of coming at the Truth better and more 
effectual, than that Way of Proceeding, which the Civil 
Lees preſeribe? No one's Cauſe or Right is, in this Caſe, 
loſt, either by Death or Failure of Witneſſes. The (K) 
Jurors returned are well known, they are not procured for 
Hire; they are not of inferior Condition; neither Strangers, 
nor People of uncertain Characters, whoſe Circumſtances 
or Prejudices may be unknown. The (k) Witneſſes or Furors 
are of the Neighbourhood, able to live of themſelves, of 
good Reputation and unexceptionable Characters, not 
brought before the Court by either of the Parties, but (1) 


(i) What the L. C. J. Hale ſays in his Hiſtory of the La is an excel- 

Comment upon this Place. This Order of Trial by Evidence, upon 
* the Oath ot Witneſſes, in open Court, in the Preſence of the Parties, 
before the Judge and Fury, where each Party has Liberty of excepting, 
„either to the Competency of the Evidence, or the Credit of the Wit- 
«© neſſes: The judge, Jury, the Parties, their Counſel, Attornies, all of 
„ them have an Opportunity to propound occaſional Queſtions, which 
% Bolts out the Truth much better, than when the Witneſs only delivers a 
formal Series of his Knowledge, without being interrogated. The 
Judge being always preſent, gives the Fury great Aſſiſtance in obſerving 
« where the Augſtion lies by Way of Decition, and, in Point of Fact, by 
* Way of Direction,” Ib. 256. & ſeqq. Wilkins Pref, IX. v. Dr. Jenkins 
Reaſonableneſs, &c. of Chriſtianity. V. 2. p. 176. 
(K) Tees,] In the feveral Places marked (k) 79/es muſt indiſputably 
intend the Jurors; and not altogether ſo improperly, as they are of the 
Neighbourhood, and'may be well acquainted with the Point in Queſtion ; 
and as Matters are often put upon a View of the Furors, in this Reſpe& 
they may be called, 7%es; and that the Jurors were anciently called 7s, 
is evident from Domeſday-Book, where it is often found, 7 ifatur Hun- 
dredus, Teſte Hundred The Hundred witneſſeth that ſuch Land is ſuch 
a Man's (19). * Zgelwynnus Aldermannus venit ad E. & tenuit Pla- 
„ citum cum tcto Hundred: And the Witneſſes of Contracts and Pur- 
chaſes then were, Te&//imonio Hundredi (20). Hugo Sturmer tenuit hac- 
de tenus Ebrige, Herlang tenuit T. R. E. pro Maner. &. De hoc Ma- 
1 nerio tur Scira quod non pertinuit ad Anteceſſorem Hugonis per 
* quem reclamat (21).” Ot the Tryal by Furics v. Sir William Temple, 
155.171. Hates Hift. Law. c. XII. and v. pp. 259. 260. Faughan's 
Reports 148. | 

(1) Elidi.] Legally ſummoned and ſerved to appear to try the Caule 
the Jarors are fincable if they do not appear, and the Party tuffering may 


— 


(19) Tyrrell Bibl. Polit. P. 10. Mr. A-ναœd's Janus Anglorum, p. zc. 
Tyrrell, II. Int. LXVII. (20) I. Int. LXXXI. (21) II. Int. LXXIV. 
1 - 6 . . A 2 a ; > * ing 
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choſen and returned by a proper Officer, a worthy, difinte. 
reſted and indifferent Perſon, and obliged under a Penalty 
to appear upon the Trial, (k) They are well acquainted 
with all the Facts, which the Evidences depoſe, and with 
their ſeveral Characters. (m) What need of more Words? 
There 1s nothing omitted which can diſcover the Truth of 
the Caſe at I ſue, nothing which can in any Reſpect be con- 
cealed from, or unknown to a Jury who are ſo appointed 
and returned, I ſay, as far as it is poſſible for the Wit of Man 
10 deviſe. 
bring his Action and recover againſt them. Compul#] ſubpœna'd, that is, 
under a Penalty to the King for Abſence, and a Contempt of the Laws. W. 
(m) This excellent Order of Trial by Jury has all the Helps to in- 
* veſtigate the Truth that the Civil Law has, and many more Furors 
* are not bound up to the preciſe Rules of the Civil Law; one Witneſs 
is not rejected, becauſe he is ſingle ; not always to believe Two Wit- 
& neſſes, if the Probability of the Fact does, upon other Circumſtances, 


* reaſonably encounter them,” Hale H. L. 260, 1. v. Pref. to 3 & 8 Co. 
Camd. Brit. CLXII. CLXIX. Fort, Pref. X. 


C:H A F ax 
The Way of proceeding in Capital Caſes. 


T becomes now abſolutely neceſſary to inquire thoroughly 

how the Laws of England come at the Truth in Caſes 
Criminal ; whereby the Form of Proceedings in both Laws 
being made appear, we may the better judge, which Law 


does moſt effectually diſcoyer the Truth. If any (a) ſuſ- 


(a) Rettatys] Accuſed, arreſted, it is in the Stat. de Bigamis (1). 
* Quando de Felonia redati fuerunt.”— When ſuch Perſons have been 
attainted tor Felons. When they have been arraigued for Felony, ** Gents 
** rettes de Felonie,” —Perfons detefed of Felony (2). Si Clericus aliquis 
pro crimine aliquo vel rett—lf a Clerk for any Crime or Offence (3). 
Rettum, | derived of an old Word, rette, or reatte, a reatu, an Cffence or 
Fault (4). Re&atus,] ſuſpectus ad rectum vocatus. Officium Coronatoris 
edit. an. 3 Ad. I—De Theſauro invento debet Coronator inquirere qui 
fuerint inventores, & ſimiliter quis inde refatus elt , . . . . . Hinc rec- 
tun pro accuſatione (5). Du Freſue has the Words, Rettare, Reptare, Rec- 
tam; under this laſt Word you have the ſeveral Meanings and Authort- 
ties to explain our Author, Rectare, Reum ad rectum taciendum ſubmo- 
nere (6). Chaucer has it, 


1 


(1) 4 Ed. I. Stat. 3. c. 5. 2 Infl. 273, 4. Keb. p. 29. (2) Stat. 
Mari bridge, c. 28. Keb. 21. (3) lb. 18. (4) 2 Inft. 150. 
(5) Selm. ad v. (6) Du Frejne, To. 3. p. 597. v. A Scripil. 1410, 37. 


11, 44, 5+ Sons ib. ad. v. v. Addretiare, Rectalus, Retectus. * 
lad 
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pected Perſon who ſtands accuſed for (bh) Felony or Treaſon 
committed in Zng/axd, denies the Crime of which he ſtands 
accuſed, before his Judges: The Sheriit of the County where 
the Fact is committed, ſhall cauſe to come before the ſame 


Judges Twenty-four good and lawful Men of the Neighbour. 


hood to the Vill where the Fact was done, who are in no 
wite allied to the Perſon accuſed, who have Lands and Re- 
venues to the Value of an (c) Hundred Shiliings ; and they 
are to certify to the Judges upon the Truth of the Fact, 


wherewith the Party is charged. Upon their Appearance 


in Court, as they come to the Book to be ſworn, before 
they be ſworn, the Perſon accuſed may challenge them, in the 


That ye f ne arre/te it nonght my Villany—before the Canterbury 
Tales, at the End ot his Characters. [t impure, lay Blame.) 


In the 49 Law of King Villiam in French, Chaſcun ſeniour eit ſoun 
Serjant, * en ſun plege, que ſi nele reite, que ait a dreit el Hundred. 
That is, let every Lord have his Servant in or under his Pledge (that is, 
to be bound for him) that ſo if he be + accu/ed, he may be brought to 
Right (i. e. Juſtice in the Hundred Court, * The Word in the French is, 
tu but ſhould be cn. + Latin Verſion refatus. Tyrrell, II. Int. LXXIX, 
Milt. 139. 127. v. poſt ad Cap. LIE. Note g. 

(b) Felony was anciently the Offence of the Vaſſal againſt his Lord; pn. 
niſhable afterwards with the Forieiture of the Eſtate and Goods of th» 
Perſon offending. Henry I. made 'Theft, the moſt ordinary Felony, pu- 
niſhable with Death: IJ hough the Commen Law brought off Felons with 
their Nooks; vet ſince many Statutes, taking away Clergy, leave Felony 
to the Puniſhment of hancing the Body and Forfeiture ot Eſtate. H 
is the great Brand of every Offence againſt the Peace, Crown and Dignity 
of our Sovereign Lord the King.—All Treafon, though it be more in the 
Puniſhment; yet it has in it, Feileum Auimum. W. Felony, ex vitermint, 
ſigniſies, quodlibet Crimen felleo auimo perpetratum (7). See the Case, 
Armſireng aud Lale (8), for the Learning of Clergy, and very diſtin%y 
in Ilales“ P. C. (9). By the 5th of the late Zacen, c. 6. it is enacted. 
% That if any Perſon convict of ſuch Felony, for which he ought to have 


„the Benefit of Clergy, pray the Benefit of that Act, he ſhall not be re- 
« quired to read, but ſhall be puniſhed as a Clerk convict,” Hawk. V. 2. 


c. 33. 5 115. v. Somner. v. Felonia. Whitlock, H. p. 86. 

(c) C. s.] The Sa-. de ijs qui ponendi ſunt in Aſſiſis (10), provides, 
% That no Sheriff, &c. ſhall from henceſorth put in any Recognizance ct 
„ Aſſize, Juries, Inqueſts and Attaints, triable out of the Shires where 
« they be dwelling, any, except he have Lands and Tenements to the 
% yearly Value of C. s. at the leaſt; within the County, none ſhall be 
« impanelled, except he have Lands or Tenements to the yearly Value 
«© of XLS. In Cities, Boroughs, and other Market-Towns, it thail be 
% done like as hath been accuſtomed in Times pafſed,” V. 35 H. VI. 
6. 27. l. 6.—v. 2 Her. 5. c. 3. State Trials, III. 197. a. v. Stat. 11 U. (. 
c. 1. 7 II. 7. c. 5. 23 H. 8. c. 13. State Trials, ubi ſup. 197. b. 
I. 301. a. (5) Kelpnge's Reports by the L. C. J. Holl. 
(9) Tit. Clergr. (10) 21 Zd. I. Ach, 58. | 


i? 
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fame Manner as is above defcribed, and as is uſually done 
in real Actions. Further, in favour of Life, d (17), he 
may challenge Five and Thirty; ſuch as he moſt feareth and 
ſuſpecteth, who, upon ſuch Challenge ſhall be ſtruck out 
of the Panel, or ſuch Marks ſet over againſt their Names, 
that (to uſe the Term in Law) they ſhall not (e) paſs upon 
him in Trial; and this Peremptorily, without aſſigning any 
Cauſe for ſuch Challenge; and no Exceptions are to be 
taken againſt ſuch his Challenge; (f) who then in England 
can be put to Death unjuſtly | for any Crime? Since he is 


d (t7) Calnmniare poteſt 35 homines.] boar, wg Challenge 1s now 
reduced to XX. by Star. 22 Hen. $8. cap. 14. VI.. . Seld. 
made perpetual by the Stat. Hen. VIII. (11) but by a ſubſequent Stat. 
(12). The Common Law is revived, The Stat. enacts, „That 
„the Trial of Treaſon ſhall be according to the Courſe of the Com- 
mon Law, fo that the Priſoner at this Day, in Caſes of High Treaſon, 
may challenge thirty-five of the Panel peremptorily,” and ſo it hath been 
reſolved in the Caſes of Sir Walter Rawleigh and George Brooks (13). 
A Perſon indicted for Treaſon, may challenge 25 peremptorily, without 
ſhewing any Cauſe; and in Murder and Felo ny 20, and with Cauſe 
more : But! in Treaſon for compaſſing to kill the King, &c. no Challenge 
is to be allowed but for Malice. 1 Inft. 155. v. Ilatolius, II. c. 43. 
p. 414. State Trials, III. 135 —140— IV. 186. Prancia's Trial, A. D. 
7 he Form and Method of Trial of Commoners 1 in Caſes of High 
Treaſon, 125. (publiſhed 1709, and diſtributed to the Members of Parlia- 
ment), pp. 26, 7. 29. 30. "State Trials, VI. 670. II. b. C. 260, Read- 
ings on the Stat. Tit. Challenge. Jurors. v. State Tri als, III. 197. 

(e) V 2 Int. 45. Per Legem Terre. 

(f) Through the Punctuality required by Law in the Trial of Cauſes, 
there is us much as Art and Conſcience can contrive againtt Corrup! ion, 
and in favour of Right, Life and Reputation: If the Subject t be not given 
up to Irteligion and Falſeneſs, if Juries be but knowing, honeſt and reio- 
jute, no Ir jury can be done Fudzcially in England, eſpeci ly where Lite is 
concerned. Whenever Things h_ been carried with an high Hand, 
Times of better Temper hare reverſed the Ju doments, and dimondured 
the Practice. So, in the Caſe of Thomas Karl of Lancafer (14) (an. 
14 Ed. II.) who was not put to Death per Legem Terre (15) He was de- 
clured by Parliament to be unlawfully proceeded againſt. Even Mr. La- 
chard (10) ſays, that he was beheaded the ſame Day he was condemned, 
without anſwering, or the judgment of his Peers, The Upthot of this 
illegal Proceeding was, that upon the Queen's Return, and Proclamations 
daily iſſued, That if the King would come in and conform himfelt to 
the Laws, He ſhould be reſtored.“ But, as ſuch Princes generally do 
on ſuch Occaſions, he rather choſe to conceal himſelf, than truſt to this 
Declaration; or, indeed, rather to loſe his Kingdom and Lite than govern 


D— 


— — — 


(11) 32 Her. VIII. 3.4 VII. (12) 1 & 2 P;. & Mar. e. 10. 
(13) 1 Infl. 156. b. (14) 3 Inf. ea, 3. Hal. p. 339. Tyrrell, III. 
at 1, 291. The Caſe at large. Kernet, I. 207. Spree 551, 2. Baker 221. 
Aue. Vinceni's Diſc. Errors, 294. Rußbzu. II. 525. Rin, IV. 192. 

(1: ) Sed, III. 1937. 1955» Hale H. L. 34. (10) I. 331. 


by 
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allowed ſo many Pleas and Privileges in Favour of Life: 
None but his Neighbours, Men of honeſt and good Repute, 
againſt whom he can have no probable Cauſe of Exception, 
can find the Perſon accuſed, guilty. Indeed, one would 
much rather that Twenty guilty Perſons ſhould eſcape the Pu- 
nithment of Death, than that one innocent Perfon ſhould he 
condemned, and ſuffer Capitally. Neither can there be any 
room for Suſpicion, that in ſuch a Courſe and Method of 
Proceeding, a guiſty Perſon can eſcape the Puniſhment due 
to his Crimes; ſuch a Man's Life and Converſation would 
be Reſtraint and Terror ſufficient to thoſe who ſhould have 
any Inclination to acquit him : In a Proſecution, carried on 
in this Manner, there is nothing cruel, nothing inhumane; 
an innocent Perſon cannot ſuffer in Life or Limb: He has 
no Reaſon to dread the Prejudices or Calumny of his Ene- 
mies, he will not, cannot, be put to the Rack, to gratify 


by Law. The laſt Century produced more than one. Inſtance of the ſume 
Mind, within theſe Kingdoms. An. 4 Ed. III. Richard de Arundel, eldeſt 
Son of the late Earl of Arundel, prayeth, that he may be reſtored to Blood, 
Lands and Goods, confidering that che ſad Fdrvard was put to Death, be- 
ing not tried by his Peers, according to the Law and Great Charter. But, 
for that the ſaid Attainder was confirmed by Parliament, the ſaid Richard 
amendeth his Petition, and praycth in ſuch wiſe, to be reſtored of the 
King's mere Grace. He was accordingly reſtored, together with the Caſ. 
tle of A4r»ndel, Cotton's Abr. (17). Where you may ſce many Attain- 
ders in Parliament, reverſed in and by Parliament, and a Reſtitution of 
Lands and Blood to Perſons attainted of Treaſon, or Felony, in or out of 
Parliament, by Act and Judgment of Parliament, and the firſt Attainder 
pardoned, reverſed and nulled. In the Caſe of Thomas Earl of Strafferd, 
the Statute declares that the Attainder was obtained in a tumultuous Man- 
ner, and that all Records and Proceedings of Parliament relating thereto 
be cancelled (18). The Earl of S:rafford's Death made all his former Er- 
rors be forgot. It raiſed his Character, and caſt a laſting Odium on that 
Way of Proceeding ; whereas he had ſunk in his Credit by any Cenſure, 
Jower than Death, and had been little pitied, if not thought juſtly puniſhed. 
The like Effect followed upon Archbiſhop Laud's Death (19). King 
Hen. VIII. was bent to make Emp/on and Dudley examples, in order to 
content the People, who were extremely ipcenſed againſt them. So, their 
Condemnation was reſolved upon before they appeared before the Coun- 
eil, though it was not yet well known on what to ground their Trial. In 
any other Country, People would have been glad to ſee theſe Two Men 
ſent to the Gallows by an Act of Sorcreignty. But the Caſe is different 
in England, where the greateſt Criminals have Privileges, which they 
cannot be debarred of, without giving ground to ſuſpect that the Court 
has a Deſign upon the Liberty of the Nation. Rapin, VII. p. 6. Whit- 
lock, H. 194- 


MM — 


(17) Records Toxver, 7. 73. 66. & paſſim. (15) 13 & 14 C. II. 29. Raf ix, 
XI. 166. (29) Burnet's Hiſt. p. 49. 


their 
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their Will and Pleaſure, In ſuch a Conſtitution, under ſuch 
Laws, every Man may live ſafely and ſecurely. Judge then, 
Good Sir! which Law is rather to be choſen, piltting your 
ſelf in the private Capacity of a Subject; 


C H A ETAL, 


The Prince owns his Conviction. 


O whom the Prince I fee no Difficulty at all in 

the Caſe, my good Chancellor, to make me heſitate, 

or waver as to the Choice I am to make; particularly in 
the Manner you require and propoſe. For, who would not 
rather live under a Law which renders Lite ſecure and happy, 
than where the Law is found inſufficient for Protection, and 
leaves a Man defenceleſs, under a Series of Infults and Bar- 
barities from one's Enemies? That Man cannot in any wiſe 
be ſafe either in his Life or Property, whom his Adverſary 
(in many Caſes which may happen) will have it in his Power 
to convict out of the Mouth of Two Witneſſes, ſuch as are 
unknown, produced in Court and pitched upon by the Pro- 
ſecutor. And, though in Conſequence of their Evidence, 
he be not puniſhed with Death, yet an Acquittal wilt not 
leave him in a much better Condition after the Queſtion has 
been put, which cannot but affect the Party with a Contrac- 
tion of his Sinews and Limbs, attended with conſtant Diſ- 
orders and want of Health. A Man, who lives under ſuch 
a Government, as you deſcribe, lives expoſed to frequent 
Hazards of this Sort : Enemies are defigning and deſpe- 
rately wicked. Witneſſes cannot well bring about ſuch a 
wicked Device, when, what Evidence they give in, muſt be 
in open Court, in the Preſence and hearing of a Jury, of 
Twelve Men, Perſons of good Character, Neighbours where 
the Fact was committed, appriſed of the Circumſtances in 
Queſtion, and well acquainted with the Lives and Conver- 
lations of the Witnefles, eſpecially as they be near Neigh- 
bours, and cannot but know whether they be worthy of Cre- 
dit, or not: It cannot be a Secret to every One of the Juxp, 
what is done by, or amongſt their Neighbours. I know of my 
ſelf more certainly what is a doing at this Time in Berry, 
where I refide, than what is a doing in Eugland: Neither do 
think it poſtivle that ſuch Things can well eſcape the Ob- 
ſervation 
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ſervation and Knowledge of an honeſt Man, as happen ſo 
near to his Habitation, even though tranſacted with ſome 
Kind of Secrecy. But, ſince theſe Things are fo, I admire 
very much, that the Law of Eugland, which in this Re- 
ſpect is ſo commodious and deſirable, ſhould not obtain all 
the World over, . 


rei 
Ny there are not Inqueſt of XII Men in other Countries. 
Chancellor.) & T the Time your Highneſs was (a) obliged 


to quit Exgland, you were very young; 


conſequently the natural Diſpoſition and Qualities of your 
native Country could not be known to you; had the Caſe 
been otherwiſe, upon a Compariſon of the Advantages and 
Properties of other Countries with thoſe of your on, you 
would not be ſurprized at thoſe Things which now agitate 
and diſturb you. (b) Exgland is a Country fo fertile, that, 
comparing it Acre for Acre, it gives Place to no one other 


(a) Recef7i] This Word imports not a Choice, but a Fate upon the 
Prince. Kecedere, q. retro cedire, ex acie (1) ; to quit the Field. Qua 
* Tatione res ab ulitata con ſuetudine recederet (2). Nam neq; de Statu 
nobis noſtræ dignitatis eſt recedendum (3). Ab officio nunquam recede- 
mus (4.) Recedere a perſona Cooper's Dict. 
ſeepe receſſet . 5 | 

Turpiter a gabi victa ſorore Venus, Ovid. Remed, Amoris 199. 
V. ante Introd. 1. inde rοhαꝗA ant. 

(b) Amongſt other its Characters, England is famous for her Laws, 
which give their Inhabitants a peculiar Privilege from the Injuries of 
Men, and from a Depredation on their Property; the People being no 
Ciiilains, but PFreemen, the Laws not Arbitrary, but /ertled and #xed, not 
alterable without Conſent of King, Lords and Commons, in full end free 
Parliament aſſembled. As for her Fruitfulneſs, 1. It hath noble Vegeta- 
bles. 2. Wholeſome Fountains, Fruitful Rivers. 3. A benign Influence 
of the Sun. 4. Abundant Conveniences of Cattle and other Things for 
the Uſe of Man. 5. The Pleaſant Landſcape of Woods, Rivers, Springs, 
Meadows interwoven. 6. Plenty of healthful Victuals and Fruits, the 
Climate and Air temperate, W. Comires (5) Opinion was; That of all 
„the Countries in Zzrope, where he was ever acquainted, the Goverr- 
ment is no where ſo well managed, the People no where leſs obnoxious 
% to Violence and Oppreſſion, nor their Houſes leſs liable to the Peſola- 


tions of War, than in Zyg/and; for there the Calamities fall only upon 


« the Authors, 


— — — — 


(1) Cay. (2) Cic. Orat. pro P. Quiniv. XXI. (3) Epiſt. ad 
Ait. L. 1. Ep. ult. (4) De Offc, L. 3. Ed. Verb. pars 410. p. 1312. 


(5 Ib. p. 509. | 
1 Country: 
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Country: It almoſt produces Things ſpontaneous, without 
Man's Labour or Toil. The (c) Fields, the (d) Plains, 
Groves, Woodlands, all forts of Lands ſpring and profper 
there ſo quick, they are ſo luxuriant, that even uncultirated 
Spots of Land, often bring in more Profit to the Occupant, 
than thoſe which are manured and tilled; though thote too 
are very fruitful in plentiful Crops of (e) Corn. The Feed- 


ing-Lands are likewiſe encloſed with Hedge-rows and 


Ditches, planted with Trees, which fence the Herds and 
Flocks from bleak Winds, and fultry Heats, and are for 
the moſt part ſo well witered, and they don't want the At- 
tendance of the (f) Mind, either Day or Night. There 


(e) Mr. Waterhouſe has it that our Law-Language calls open Common 
Fields Agri. Tnus in Decas and Conveyances Arable Lauds in the Fields 
is underitood for the Common Fields, 

(d) Saltns] A Lawn ina Park or Foreſt, wherein Beaſts of Venery and 
Chaſe do ſhade and repoſe themſelves. Thus Ovid, 
apti Saltus Venatoribus. 
Haillus, ut Furreni placet, pars eſt Sylvarum vacua & expedita ab arbort- 
bus, ubi Pecudes liberè paſcant & cæiliaut, ita 

Saltibus in vacuis paſcant. Firg. G. III. 143. 

Salus Veteres nominarunt ab uſu agros, quos non colebant propter Sylvas, 
aut id genus, ubi Pecus poſũt paſci & poſſidebant, Gizci, ra aca x; 
1.42%; Noſtri nemora (6). Salius eſt ubi Sylva, & paſtiones ſunt, qua- 
rum cauſa cziz quoque. Si qua particula in eo Salty paſtorum, aut cuſto- 
dum cauſa aratur, non peremit nomen Salla, non magis quam fundi, 
qui eſt in agro culto, & jus cauſa habet zdificium, ſi qua particula in ea 
habet Sylvam (7). 

In Saltus utrumq; gregem, atq; in paſcua mittes. rg. G. IV. 324. 
Pitiſc. v. Calvin, Lex Jurid. ad v. Saltus, nemora, Sylvas, Poeta con- 
jan git, ut videre eſt, Firg. Eel. X. 57,—G. I. 140. Ecl. VI. 57. G. II. 
471. Aw IV. 121. Ertbræut. 

(e) Bladum] A ſynonymous Word for et. Tt is taken for all Grain 
which is makeable into Bread. W. Hladam] Corn on the Ground in che 
Blade (8). The Blade grows up into a Staik, which bears an Ear that 
rontains many Grains of Corn; ab A. S. Bled, Fruges, Frumentum (9). 
Liladum] “ Vocabulum à Saxox:bus acceptum, ac Semen, vel Segetem de- 
'* fignat; ſæpe & fructum, etiam arborum ac Vitium: præcipue tamen 
trumentum notat, ac quicquid in area teritur (10), The Earth bring— 
eth forth Fruit of herſelt, firſt the Blade, then the Ear, after that the 
* full Corn in the Ear. St. Mark IV. 28. 

(f) Hind] An Auz/o-Saxon Word, ſignifying one of the Family. A 
Servant eſpecially for Huſbandry, a Hutbandman. In fome Parts of Fng- 
/and he is called Bailix. Baileys Dict. ve SAianer's Et. Gen. & Et. Voc. 
Forenſ. & Covell ad. v. v. Bailiff & Hind, Sadler 177. 


(6) Parr. de Ling. Lat. IV. 4. Fr due. Pitiſcas, () Gallat, L. 2. ſig- 
macat, que ad jus pertinent. (8) Syil. Voce. Foren:. 9 Shirner, 
er, Diet. Conveil. &. Da Frejer, Gl, & Et. Vocabb. Ling. Gallice, 
10% 3. p. 1652. (10) Samar. {dickss, g. f. p. 93. col. 1. Lin. 2 
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are neither (g) Wolves, Bears, nor Lions in England, the 
Sheep lie out a Nights without their Shepherds, penned up 
in (h) Folds, and the Lands are improving at the ſame 
Time: Whence it comes to paſs, that the Inhabitants are 
ſeldom fatigued with hard Labour, they lead a Life more 
ſpiritual and refined: So did the Patriarchs of old, who 
choſe rather to keep Flocks and Herds, than to diſturb their 
Peaceof Mind, with the more laborious Employments of 
Tillage and the like: From hence it is, that the (i) Com- 
mon People of England are better inclined and qualified to 
diſcern into ſuch Cauſes, which require a nice Examination; 
than thoſe who dwell upon their Farms, and are conſtantly 
employed in Huſbandry-Afﬀairs, whereby they contract a 
ruſticity of Underſtanding. England is fo thick-ſpread and 
filled with rich and landed men, that there is ſcarce a ſmall 
Village in which you may not find a Knight, an (k) Eſquire, 


(g) Wolves were formerly frequent in Exęland, or rather in N. Wale, 
where King Edgar (11) is ſaid to lay on the Wh a yearly Tribute of 
three hundred Wolves: It continued for three Years, and in the fourth Year 
there was not a Wolf to be found (12). Mr. Selden (13) fays, „It was 
1 not an utter Deſtruction of them;“ and quotes Itin. Leicgf. 27 Hen. III. 
in Archiv. Turr. Lond. The Manor of Piddleſley in Leicgſtenſbire was 
held by one Henry of Angage, per Serjeantiam capiendi Lapos, as the In- 
quiſition delivers it. V. Camerarius, L. 2. c. 8. Camd. Brit. Tit. Meri- 
onydſhire. W. Malmeſo. Ed. Savil. 59, 10. Heylin 298. Madox, Dial. 
de Scaccario 42. (66.) IV. p. 516. a 

(h) Calas] i. e. Munimenta & ſepta Ovium : eſt enim Græcum nomen, 
e. detracto: Græci 'Aviz; vocant animalium receptacula. Serwins ad 
En. IX. 60. | 

(i) That is, they are endued with Judgment, which reſults from the 
Liberty of their Laws, and the Freedom of their Minds, Apti & diſpaßtti] 
« Aptus eſt qui convenienter alicui rei junctus eſt. Cic. ad rerum digni- 
tatem aptè & quaſi decore (14). Qui nam dicendi eſt modus melior, quam 
ut Latine, ut plane, ut ornate, ut ad id, quodcunq; agetur, ate, con- 
gruenterq; dicamus (15) ? Dicta ata & inter fe cohzrentia (16). Dit- 
poſita in omnem Fortunam Conſilia. Liæy. | 

(k) Efguire, Eſcuyer. Armiger, One of the ſecond Degree of the 
Minor Nobility ; one who has properly a Right to bear a Coat of Arms 
on his Shield. Every Zjcryer, in Prance, is a Gentleman, and none is 
there eſteemed a Gentleman who has not a Right to a Coat of Arms. W. 
Fort. 21. Seld. III. $48. XEVI. «Cowell ad v. plura. Woed C. L. 44 
2 In}t. 596, 667. v. Hickes, d. e. 29. Camd. CLX XXIV. 


n 


(11) Rapin, I. 392. (12) Mr. W. quotes Yoxwell's, alias Hooker's 
Diſer. England, p. 225. v. Baker 12. A. Tyrrell, I. B. 6. p. 4. Speed 355. 
(13) III. 1797. (14) Cir. de Orat. Cockman, L. 1. 32. 
(15) Ib. L. 3, 10, 14. p. 231. (15) Cic. de Nat. Deor. Davis, p. 246. 
or 
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or ſome ſubſtantial (1) Houſholder, commonly called, 
a (m) Frankleyne ; % Men of confiderable Eſtates : 
There are others who are called (n) Freebolders, and many 


(1) Paterfamilias] Imports one, Qui ſui juris, nulliq; addictus man- 
cipio :” called the Father of the F — % non quod Familiam, fed jus 
familiz habet,“ as the Lawyers ſay, W. Calvin. Pitiſcus. 

(m) Franclaine] A Freeman or Gentleman, Libertus. Libertinus. Muni- 
eeþs. Franchilanus. Libere Tenens, cui opponitur Yillanus, * ** Thomas Bro- 
« ;herton (filius Edwardi I.) apres Le mort ſon pere eſpoſa La Fille de un 
1% Franclein, appellee Alice (17).“ 


A Frankelein there was in his Companie : 

White was his Berd, as is the Daiſie, 

To liven in delite was ever his wonne, 

For he was Epicures owne Sonne, 

An Houſholder, and that a great was he, 

Saint Julian he was in his Countre: 

His Bread, his Ale, was always after one, 

A better veinded Man was no where none, 
Without bake Meat, was never his Houſe, 

Of Fiſh and Fleſh, and that fo plenteouſe 

It ſnewed in his Houſe of Meat and Drinke, 

Of all Deintes that Men could of thinke 
After the ſondre Seaſons of the Yere, 

So chaunged he his Meate and his Suppere, 
Full many a fatte Patriche and he in mew, 

And many a Breme, and many a + Lucein ſtew 
His Table dormaunt in his Hall alway, 

Stode ready covered all the long Day, 

At Ceſſions there was he Lord and Sire, 

Full ofte time he was Xr:ig4t of the Shire. 

A Sherife had he been, and a Countour (18), : 
Was no where ſuch a worthy Vaugſour (19). Chaucer's Prologues X. 


n) Libere Tenentes] Freeholders. Mr, Waterhouſe judges them to be free 
Socragers, who pay a ſmall Quit-Rent; and perhaps a Fine upon every 
Alienation. Barons, from whom the Court Baron is denominated : a Te- 
nure very eſtimable in Law, and of long ſtanding: without them, in 
ſome Caſes, the Lord cannot diſpoſe of Matters in his Manor; as Iuclo- 
ſure of Commons, Diviſſon of Wattes, &c. Spelman (20) obſerves, that 
Barons did formerly ſignify them, whom we now call Freebolders, that, at 
this Day, they are the Judges in the Court Baron. — That there are Deeds 
of Hen. II. directed, Omnibus Baronibus & Fidelibus ſais, where it is 
to be noted, that the Word (/i is not to be referred to Baronibus, but 
* only to Fidelibuss Dugdale (21) has it of King Hen. I. it is certain 
that, per Commune Concilium Baronum, he was crowned, which Words, 


according to Mr, Lambard (22), do fignity the Commonalty, as well 


ww ES. — 


CO” —_ 


® Spelm. Reliq. 167, Brooke's Cat, &c. 240. Vincent's Diſc, Errors 342. 
(17) Du Freſar ad v. Franchilanus. Spelm. Skinner. 
A Pike ar Jack, (18) Seld, III. 1027. (19) Ib paſſim. 


20) Reliq. Pt, 2. 237. (21) Orig. Jurid. 16. b. (229 d4rcheon. 
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98 De Laudibus Legum Angliz, Chap. XXXI. 
(o) Reomen of Eſtates ſufficient to make a ſubſtantial Jury, 


within the Deſcription before obſerved. There are ſeveral of 
thoſe Beamen in England who are able to diſpend by the Year 
a (p) Hundred Pounds, and more: Furies are very often made 


& as the Nobles. The Germans render the Word Paro, by Frehere, i. e. 
& a Freeman, whence the Courts in every Manor are termed Couris-RHa- 
„ron, though the Lords of them are of no higher Degree that Gentle» 
„ men.“ Mr. Petyt (23) has a Diſcourſe, wherein he obſerves upon the 
various Acceptation of the Word Baro, and that under the Phraſe of Ba- 
ronagium Anglia, both Lords and Commons were comprehended. v. Somn, 
ad v. Francus Tenens, Hickes, g. a. 146. Gerv. Tilbury (Nadox) 54. (p. p.) 
St. Amand 110, Aquinas 289. Tyrrel, I. Introd. LXXXII. Speim. Re- 


 lig. 51. v. Atkins, P. p. 30, 31. Whitt. M. 344 


(o) Valecii] Yeomen. Mr. Selden (24) ſays, Valet, or Fadlet, was an- 
ciently with us, as in France, a Name ſpecially denoting young Gen- 
tlemen, though it be now, both with us and them, given to thole of the 
Rank of Peomen (25). ** Sir Thomas Smith (26) deſines a Peoman to be a 
«« tree-born Exgli/bmun, who may lay out of his own Freeland, in yearly 
« Revenue, to the Sum of Forty Shillings Sterling, — It cannot be thought 
that Yeoman ſhould be a young Man; tor, commonly, we do not call any 
„ a ꝓeoman till he be married, and have Children, and as it were, have ſome 
« Authority among his Neigkbours: A Man well at Eaſe and having 
© honeſtly to live, and yet not a Gentleman.“ Fale#us non omnino 
« eadem notione apud Anglos, qua olim & apud Gallos, Yeoman, Gallis, 
« Valeti (27). Volo, quod Armigeri mei cum valletis, & omnes, qui 
© cum iplis in Servitio meo exiſtunt (28).“ Yalefa] Peoman, Fundorum 
Redemptor, Colonns, {nquilinus (29). Skinxer, amongtt other his Deriva- 
tions of the Word [ Yeoman] has the Eagliſhi Word Goodman; quo nomine 
etiamnum infimos Plebe'os appellamus, The Squire's Yeoman in Chaucer (30) 
(ſeems to intend ſome other Character than is before deſcribed. v. Somn, 
ad v. Spelm. Reliq. Pt. 2. 243. Wood C. L. p. 45. 2 IA. 668, 1 ft, 
$. 464. Seld. Il. 1014. 

(p) St] Skutes ; a French Coin of Gold, coined 1427. of the Value 
IIIs. IV d. Speed calls them Crowns of Gold. Fr Skutes of Gold (31). 
Mr. W, differs from this Computation ; he calls them French Crowns, of 
which there are three Sorts, E/cu Sol, the beſt Crown now made, having 
a Star on one ſide. Eſcu coronne, the next leſs by one Sols than the former. 
Eſcu weil, the old Crown, worth 75s, 2 d. Sterling. He takes our A. to 
mean the former Crowns, and fo, tix hundred yearly, valuing a Crown at 
48. 6d, comes to about 130 J. Engliih a Vear; which, at that Time, 
when Silver was XX d. the Ounce, comes to almolt 400 J. a Year now ( 32), 
computing a Stute but in IIIs. IV d. the Sum aggregate is juſt One Hun- 
dred Pounds. So Two Thouſand Skutes reduced amount to 333 1. 6s. 8d, 
or 500 Marks. Scutrm)] Moneta Francorum, ita appellata, quod in ea de- 
ſcripta eſſent Franciæ lnlignia in Scuto (33). Et fecit redemptionem pro 
ſe & ſuis de III. mille Scutis auri. KHton. X. Scriptt. 2603. v. Da 


— 
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(23) Rts. Com. p. 108. (24) III. 849. 
(25) Alb. 27, 8. (26) L. 1. c. 23. 
(27) Du Freſue adv. (28) Afr. Menev. int. Camb. Angl. &c. 24.1. 12. 
(29) Spelm, (30) Prol. III. (31) Chron. Pretioſum 23. Fort. 21. 
(32) W. 527. K. Ed. Journal, p. 10. (33) Du Frefae ad v. 

I Fichte 
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up of ſuch, and, in Cauſes of Conſequence, they confiſt of 
Knights, Eſquires, and others, whoſe particular Eſtates, in 
the whole, amounr to upwards -of Three hundred Pounds a 
Year, Wherefore *tis not to be imagined that Perſons, in 
ſuch wealthy Circumſtances, can be ſuborned or prevailed 
on to pcrjure themſelves ; they are ſuppoſed to be reſtrained, 
not only through a religious Principle, but alſo as they re- 
gard their Honour and Reputation, as they would avoid the 
very great Scandal and Detriment which muſt accrue by 
ſuch a Behaviour; and further, leaſt the Infamy ſhould ex- 
tend to and affect their Heirs. Other Countries, my Prince, 
are not in ſuch an happy Situation, are not ſo well ſtored 
with Inhabitants. Though there be in other Parts of the 
World, Perſons of Rank and Diſtinction, Men of great 
Eſtates and Poſſeſſions, yet they are not fo frequent, and fo 
near fituated one to another, as in England; there is no 
where clſe ſo great a Number of Land-Owners : In a whole 
Town, in any other Country, you can ſcarce find a Man of 
Sufficieney enough to be put upon a Fury? For, except in 
large Cities and walled Towns, there are very few, beſides 
the Nobility, who are Poſſeſſors of Eſtates, or immoveable 
Goods, to any conſiderable Value. The Nobility do not 
keep in their Hands any great Scope of Feeding-Lands ; 
it does not comport with their Rank and Quality to culti- 
vate Vineyards, or put their Hands to the Plough : And 
yet the Main of their Poſſeſſions confiſts in Vineyards and 
Arable Lands, except ſome Meadow Grounds, which lie 
along the great Rivers, and the Woodlands z the Paſture of 
which 1s in common to their Tenants and Neighbours. How 
can it then be, that in ſuch Countries a Fury can be made 
up of Twelve honeſt Men of the Neighbourhood, near where 
any Fact in Queſtion is brought on to Trial; ſeeing they 
can't be well called of tbe Neighbourhood, who live at any 
remote Diſtances ? It will be very difficult to make up 
a Jury of XII Men, though remote from the Place where 
the Fact in Queſtion lies, after that the Party accuſed ſhall 
have challenged his Thirty-five peremptorily, who lived 
neareſt to the Place : Wherefore in thoſe Countries they 
muſt make up a Jury, either of Perſons living at great Di- 
tances from the Place where the Fact was committed; Per- 
fons wholly unacquainted with the Parties and their Circum- 


Friſne ad v. Moneta II. p. 501. Spelrr. Relig. Pt. 1. 157, S. poſt Cap. 
XLIX. Note b. Tyrrell, III. Int. 6. Tindal ad Rapin, VII. 417. 
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ſtances; or the Jury muſt conſiſt of People of inferior 
Rank, who have no proper Notion, either of Shame or In. 
famy, who have no Eſtates or Characters to loſe; fo preju- 
diced and uncapable in Point of Education, as to be able 
clearly to diſcern on which Side the Truth lies. Theſe 
Things confidered, you may ceaſe, my Prince, your Sur- 

rize, why that Law, by Means of which in England the 
If ruth is enquired into, is not in common to other Countries, 
becauſe other Parts of the World can't furniſh Juries of fo 
great Sufficiency, or equally qualified, 


C H * A P . XXX. 
The Prince commends the Way of proceeding by Juries. 


Prince. HOUGH we have already agreed in it, that 

« Compariſons be odious; yet the Civil Law, 
as you have made out the Compariſon, and ſet forth the Rea- 
ſons, 1s delivered from all Imputation of Blame or Defect : 
For, although you have preferr'd the Laws of England to 
it, yet the Defect is not in the Law itſelf ; neither the Civil 
Law, nor the firſt Legiſlators ſtand impeached : You have 
only demonſtrated that the Country, where it prevails, is 
the Occafion of it; by means of which it does not ſo effec- 
tually get at the Truth, in dubious Caſes, as the Laws of 
England do ; that the Law of England, in the Caſe juſt now 
diſcuſt by you, is better accommodated for England than the 
Civil Law, is out of Diſpute ; and we can't have the leaſt 
Inclination to introduce the Civil Law inftead of it: But 


this ſuperior Excellence of the Law of England does not 


happen through any blameable Defect in the other Law; 
But, as you ſay, the Wealth and Populouſneſs of the 
Country are in the Cauſe. 


En Aa P. YXXL 


Whether the Proceedings by a Jury be repugnant to the Law 
of G OD. 

UT, my good Chancellor, though the Method whereby 

the Laws of England ſift out the Truth, in Matters 

which are at Iflue, highly pleaſes me; yet there reſts one 


Doubt with me, Whether it be not repugnant to Scripture, 
Our 
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Our Bleſſed Saviour ſays to the Phariſees [ St. Jobn VIII. 17.] 
4e Ttis written in your Law that the Teſtimony of two Men 
« js true.” And, in Confirmation, he ſubjoins in the very 
next Verſe, «© I am one that bear Witneſs of myſelf, and 
« the Father that ſent me beareth Witneſs of me.” The 
Phariſees were Jews ;, wherefore it is the ſame Thing to ſay, 
« Tt is written in your Law,” as to ſay, „It is written in 
« the Law of Moſes,” which was no other than the Law of 
GOD, given by Moſes to the Children of Mael; wherefore 
to contradict this Law of Moſes, is, in Effect, the ſame as 
to contradict the Law of GOD; from whence it follows, 
that the Law of England deviates from this Law of GOD, 
which it does not ſeem lawful in any wiſe to impugn. It is 
written alſo [ Matib. XVIII. 16.] That Our Saviour, ſpeak- 
ing of Offences, and forgiving one another, amongſt other 
Things, delivers himſelf thus, “ If thy Brother will not 
& hcar thee, then take with thee one or two more, that, in 
« the Mouth of two or three Witneſſes, every Word may 
« becſtabliſhed.” Now, if in the Mouth of two or three 
Witneſſes, GOD will eſtabliſh every Word; why do we 
look for the Truth in dubious Cafes, from the Evidence of 
more than two or three Witneſſes. No one can day better 
or other Foundation, than Our Lord hath laid. This is 
what, in ſome Meaſure, makes me heſitate concerning the 
Proceedings according to the Laws of England, in Matters 
of Proof, wherefore, I defire your Anſwer to this Objection. 


LA 


Cc nA 
The Chancellor's Anſwer. - 


Chancellor. HE Laws of England, Sir! do not contra- 
dict theſe Paflages of Scripture, for which 
you ſeem to be ſo concerned; though they purſue a (a) Me- 


(a) There is nothing peremptorily to be collected from ſecond Cauſes, 
ſuch as were, Trial by Ordeal of Fire and Hater (1), Duel, Combat, &c. 
(2) (The French and Glanvil (3) call all Trials by Battail, Leges appa- 
rentes, alias apfaribiles, vulgarly Loix Ae per Duellum ſolet 


— 


(1) Duzd. cap. XXIX. Kennet, I. 97, 108. (2) Wilkins. d. c. XII, XIII. 
Hawk. V. 2. p. 426. Mil. 218. Note l. (3) Libs 4. c. 1. Lib. 14. 
„2. Cpeim. Rel, yo, 1. s 
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thod ſomewhat different in coming at, and diſcovering the 
Truth: (b) How does. that Law of a General Council preju- 
dice or condemn the Teſtimony of two Witneſſes, whereby 
it is prbyided, that the Cardinals ſhall not be convicted of any 
Crime, unleſs upon the Depoſition of Twelve Witnefles ? 
It the Teſtimony of two be true, 2 fortiori, the Teſtimony 
of Twelve ought rather to be preſumed to be ſo. The 
Rule of Law ſays, “the more always contains in it that 
cc which is leſs.” So, the Repayment of whatſoever the Hoſt 
ſpent more than the Two-pence, towards the taking Care of 
the Man who fell amongſt Thieves, was promiſed to be paid 
punctually to him by the (e) Good Samaritan, when he came 
again. Shall not an impeached Perſon, who endeavours to 
prove himſelf to have been in another Place at the Time of 
the Fact alledged and committed, be obliged to produce 


& Placitum terminari.” (4) This was antiquated in * Hen. II.'s Time; 
when Glanvil, treating of the great Aſſiſe, brought in Place of it, ſays, 
« Ex Xquitate maxima prodita eſt legalis iſta Inſtitutio. Jus enim, quod 
© poſt multas & longas Dilatones vix evincitur per Duellum; per Bene— 
4 fcium iſtius Conſtitutionis, commodius & acceleratius expeditur” (6), 
and ſo more certain ſuſtice was to be had than formerly. W. v. Dug/, 
cap. XXVI. & ſeqq. Temple 242. Hale 153. Tyrrell, I. Introd. CX XU, 
v. Hickes, d. e. 149. 

(b) Leo IV. made a Decree, that a Biſhop ſhould not be condemned 
but by the Teſtimony of 72 Witneſſes (6). In the ſecond Council of 
Rome, under Sylveſter II. it was decreed, that a Preſoyter Cardinal was not 
to be condemned of a Crime under forty-four Witneſles, a Deacon Car- 
dinal under thirty-ſix, and Summus Prajul, that is, a Cardinal, not under 
ſeventy-two Witneſſes. The Deſign of which Canon was, undoubtedly, 
to make the Proof againſt a Cardinal, next Door to impoſſible. 4+ Non 
„ dampnetur Præſul niſi in LXXII teſtibus, neque Paul Summus a quo- 
quam judicetur. Preſbyter Cardinalis niſi in XLIV teſtibus non damp- 
* nabitur, D:aconus Cardinalis niſi in XXVI, Sub-diaconus & infra niſi 
& in VII. Apoſtolus inquit, adverſus Prefoyterum in ſcriptionem non reci- 
« piendam abſque duobus vel tribus idoneis teſtibus, quanto magis de 
« Hpiſcopis, fi hæc de Preſbyteris vel cæteris fidelibus ſunt obſervan- 
& da (7)?” Du PFrejne is very particular in deſcribing the Othce. and 
Dignity of a Cardinal, and refers the Curious to Ourfrivs Panvinins, Ciae- 
conius, Hieronymus Plautus de Cardinalis Dignitate & Officio, Duarenus, 
Priſon in Gallia Purpurata, Jeſias Arndius, Lex Antiq. Eccl. Spe/man has 
a long Diatribe on the ſame Subject. v. Fa. Paul of Beneficiary Matters. 
A p. 15, 16. Cat. Cott, Lib. p. 3. III. 2. + v L'Enfant Hiſt. Conc, 
11a, p. 197. 

(e) See the Hiſtory of the Good Samaritan, St. Luke X. 30—38. 


8 8 
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(4) Glanwil, L. 14. c. 1. 113. b.— * Madox Hiſt, Excheq. 23. 
Co) Joo bo &- fo Yo Bo * (6) Gavin, Maſter Key of Popery, V. 2. p- 33+ 
(7) In LI. Hen. I. Vill. 237. b. v. ib. Note q. plura. + V. Stillingflett 
of the H. Com. Court and Diſpenſing Power, Fo. Lond. 1689. pp. 65—P-+ 50 
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more than two or three Witneſſes, when the Proſecutor has 

coved, or is ready to prove the Charge by as many. So that 
Perſon who takes upon him to convict any Number of Wit- 
nefles of Perjury, muſt of Neceſſity produce a greater Num- 
ber of Witnefles againſt them; fo that the Teſtimony of 
only two or three Witneſles ſhall not, in all Caſes, be pre- 
ſumed to be true. But, the Meaning of the Law is this, 
that a leſs Number than two Witneſſes ſhall not be admitted 
as ſuſficient to decide the Truth in doubtful Cafes. And 
this appears from (d) Bernard, | Extra. de teſti, ca. licet in 
gloſſa ordinaria] where he puts many Caſes, in which, by 
the Laws, more than three Witneſſes are required; in ſome 
Caſes, Five, in others, Seven. And, that the Truth in ſome 
Cafes may be proved by two Witneſſes only, whez there is 
no other Way of diſcovering it, is what the Laws of Eng- 
land likewiſe affirm. As, where Facts are committed upon 


the, e(18) High Sea, without the Body of any County, which 


(d)“ Bernardus Preſbyter, Compoſtellanus, J. C. vix. an. 1250. v. 

Simler. Miraum. p. 302.— Bernardus Dorna, Natione Provincialis, 
C. Azonis Auditor,” vix. an. 1240. D Freſne's Index. 

e (18) Si que ſupra altum mare, c. coram Admirallo,] As then, ſo now, 
the Admiralty hath Juriſdiction ot Things done upon the main Sea. And 
what that Court might or may do, is ſhewed and limited by the Sta- 
tutes of 13 Rich. 2. cap. g. and 15 Rich. 2. cap. 3. and 2 Hen. 5. cap. G. 
The tirit Caſe in our Law extant touching Marine Juriſdiction is in Temp. 
Fl. 1. Jie, Avotwyy 192. in a Replevin brought of a Ship upon the Coaſt of 
Scarhoreur lh, where no mention is of the Admiral's Authority, as the 
Print 1s in the Abridgment, but Conifans of it is allowed to the Common 
Law. Yet in my MS. Report of 25 Ed. 1. fol. 82. 6. the Caſe is thus 
more at large, and expreſly ſpeaks of the Admiral. William Crake de 
Holthan Tait ſommon a reſpondre a Robert de Beufo de play pur que il avoir 
pzis une ſune ntek pris de XL. I. en la mer jufle la colterc de Scaraburu t de 
Pleke le amena a Ho/tham en le County de Norf. Murford. Del bore qu'il 
avute Conte de une priſe fete en la mer que eſt hors del conte iff? que {i pais fe 
joyne fits il nc (avereint a quel viſcont mander pur fere vener psys e Demand 
Judgment & ceyns puſſont de ceo conuſter, Ea“ autre part, il Ty ſont aſſiane 
Aqmirall de par fe Roy ſur la mer a oper t terminer les pleynts de choſe fait in 
mer, e nentendons point que vous volys a eur tolyr jurigdifion, Ic. Buy. 
Nous avous poet general pur my tut Engleterre, mes del pocr des Admirals dont 
tous pazles ne (avons rien, ne rien de noſtze poer a eur valomus alffgner, d ct9 
ne ſeiſt per commandment le Roy ve quey vous ne monſtres tien, àt. . 
Dire le luy on ils dient la neef eſte pris neſt in nul viſnee de que gc. award. 
ul ef iffint viſne que ( une home occift un auter la il ſerra pꝛis 4a meln al terte 
e pende aufi ben come pur fet fet (ur la terre, Meringhanm. f2ous vous dions 
que nous abons ault men poer de coniſans de fer fer en mer come ſur terre, dont 
agard que vous reſpondes oufter, Unleſs they meant there, that the Viſne 
might be out of the adjoining County, as in old Trials of Iſſues in Wales, 
I conceive not their Diſallowance of the Exception againſt the Place, 
whence properly no Viſne could be. For ſuch Trials of Iſſues rifing in 

H 14 Wales, 
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may be afterwards brought to Trial before the Admiralty- 
Court; Facts of this Kind, by the Conſtitution of England, 


Wales, or in Counties Palatine by the adjoining Counties, ſee eſpeciall 
18 Ed. 2. tit. Aſſiſe 382. 24 Ed. 3. fol. 33. b. 30 Hen. 6. fol. 6 4. 
35 Hen. G. fol. 30. a. 45 Ed. 3. tit. Aiſne 0. I have tranſcribed the 
Caſe according to the very Letters of my Copy. It ſeems by this that in 
thoſe 'Times the Common Law had Coniſans of Things done upon the 
Britiſh Sea, however it afterward kept its Limits infra Corpus Comitatus, 
leaving the Sea to the Admiralty. Some Caſes in old Records juſtify it 
alſo. In Placit. 37 & 38 Hen. 3. Rot. 10. Devon. One Galfredus de 
Leyſina brings Treſpas againſt Ralf de Valle torta, and others, quare aſpor- 
tavernnt bona que fuerunt in navi que fuit Clementis de Bolan quæ nuper 
periclitabatur in Goftera de Brikeſham que bona dominus Rex dedit prædicto 
Galfredo tanquam wwreccum maris, Sc. The Defendants plead in effect, 
the general Iſſue, & fc ad patriam. Although, through Want of Form 
in the Declaration it appears not whether the Goods were taken being in 
or out of the Sea, yet it ſeems they held that Matter indifferent. So in 
Itin. Suſſex apud Cicefiriam 47 H. 3. Rot. 10. A Fragment of a torn Roll 
left in the Bundle, hath this Sign of a Declaration remaining. Rogerns 
de Louere & Radulphus de Lowere queruntur de Richardo de Hatteuld . . . 
proæima ante feſium Sancti Martini hoc anno ſe credebant falvo « . « « » « 
ibidem fregerunt navem ſuam ſuper guendam locum . . . . . . navis & Socit 
ſui circiter quinque ſubmerſerunt. Theſe Words are only left upon the 2 
Roll, the Reſt being by ſome wicked Hand purpoſely, it ſeems, torn off, 
But it is eaſily conjectured that this was an Action on the Caſe, brought 
by One that had committed himſelf or his Goods to the Defendant's Care 
for his Paſſage, with his Company, over Sea, and that the Offence was, 
that the Deſcendant had by Negligence made Shipwrack on the Sea, or 
ſome ſuch like; and though the Aſumpſit at Land might make ſuch an 
Action at this Day, maintainable at Common Law, according to the 
Learning in Dorudale's Caſe, Rep. 6. fol. 47. Vet in thoſe Times ſo an- 
cient, I cannot imagine the Difterence of a Contract at Land from one at 
Sea was thought on. Likewiſe in Trin. 50 Hen. 3 apud. Weſtm. in Banco, 
Rot. 22. the Entrie is, Saß. Abbas Weſtmonaſterij per atturnatum ſuum ob- 
tulit ſe quarto die verſus Petrum filium Johannis 1 — fratrem ejus, 
Walterum Cheney, Auguſtinum lium Focei, Johannem fratrem ejus, 
Richardum Andred, Anthonium Clunch, & Richardum Silkento de pla- 
cito cum homines iffins Abbatis —_— duci feciſjent quandam navem ſuam per 
Cefteram maris prope Dunwicum, bonis & catallis ipſius Abbatis & hominum 
ſuorum cariatum, ijdem Petrus & alij fimul cum Auguſtiuo filio Johannis na- 
wer prœalictam cum bonis & catallis prædictis ab hominibus fuis prædictis ab- 
Suterunt, & nawven & bona & catalla ſic Ablata detinent ad damnum ipſius Ab- 
batis & hominum ſuorum ſexaginta librerum & contra pacem, Cc. Unleſs 


here the Ship were taken upon the Sea /uper Co/teram maris, I underitand 


It not. But touching their Trials in the Admiralty, in ſome Hands is 
extant a MS. de I'Difice del Admiralty, tranſlated into Latin by one Thomas 
Rowghton, calling it de Offcis Ad:niralitatis (the Uſe of two Copies of it, 
with the Roll of Oleren, written all about Hen. C. was communicated to 
me by that learned and truly ſufficient Sir Walter Raleigh Knight) where 
Encitements and Trialls are ſuppoſed to be by a Jury of XII. as at Com- 
mon Law. But the Book it ſelf is rather a Monument of Antiquity (yet 
not above about Her. C) then of Autority, and rather as a Putpotc of 
chat was in ſome failing Project, then cver in Uſe and Judgment _ 

5 | . TIS HEE authen- 
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authentical. Moſt of it is againſt both the now received and former Prac- 
tice, Vet theſe Things hath it worth Obſervation, that is, Conſtitutions 
often mentioned touching the Admiralty of Hen. I. Richard I. King John 
and Edward I. which are elſewhere hardly found, In Kor. Pat. 23 Ed. I. 
William Leyburn is Admirall, and often mention is after that of the Ad- 
miralls of the North and South Seas, the Diſtinction being the Thames 
Mouth, as Trent was wont to be for the General Eſcheatorſhip, and is 
for the Juſticeſhip of the Foreſts, The firſt Mention of the Aumira!! in 
our printed Law, is in 8 Id. 2. Itin. Cauc. tit. Corone 399. with that 
ſee (a) 40 Ed. 3. fol. 44. 40. Ai). pl. 25. Stamford cap. des Coroners, 
Sir Henry Conflable's Caſe in Rep. F. fol. 107. & Hill, 2. Jacob Philipps Caſe 
in Com. Banco, and 19 Hen. 6. fol. 7. a. and note that in 7 Rich. 2. 
Stat lam, tit. Treſpas 54. a Juſtification is in treſpaſs in theſe Words, nous leg 
ptilomous en le haut mere oveſq; les Normans queur ſont enemies le Roy, judg- 
ment (| action, and held good. It this Iſſue offered riſing wholly on the 
main Sea, might not be tried at the Common Law, how could it be good ? 
Either a Traverſe muſt have been to the taking in the Count, or elle the 
Replication muſt have made the Iſſue upon two Affirmatives (which is 
againſt the Courſe of our Law) or els queſtionleſſe they took it in thoſe 
Times triable, as it was pleded by a Jury of the Viſne, either adjoining 
to the Coaſt (which is fitteſt) or of the Place where the Action was laid. 
See alſo 46 Edw. 3. Statham, tit. Trelpas, 38. Selden. 

The Sea is phraſed, Altum mare, not to lead into the vaſt Conſideration 
of it, but, to ſtate and reſolve the Juriſdiction hereby intended. Altum 
mare being extra reznum, is exempt from the Ordinar ſuriſdiQion of Law 
there the Power of the Eommon Law, as to Trial of Cauſes, determines z 
and, the ſuriſdiction of the Aamiraliy takes Place, as by ſundry Parlia- 
ment-Rolls, and is plain from the Las of Oleran (8) f (fo called, for that 
they were made by Rich. I. an. regni 5. when he was at Oleron, an 
Iſle in the Bay of Aquitaine, now Guienne, at the Mouth of the River 
Charent) and is every where confirmed in our Law-Books. Altum mare is 
the proper Region of the Admirals Juriſdiction, as appears, not only 
from the common Conſent of Books, and the concurrent Allowance of 
Time, but alſo by divers Statutes, declaring the Power of the Admiral. 
The 5 Eliz. c. 5. deſcribes particularly the Lord AdmiraPs Juriſdiction (9). 
Altum mare is thought to be, where one can ſee no Land on either Side 
otherwiſe he is faid to be / Corpus Comitatis, in which Caſe the Coroner 
ſhall exccute his Office, the Country take Knowledge of it, and the Trial 
ſhall be by a Jury of XII Men, and not by the Admiral, becauſe the Cauſe 
grows not ſuper altum mare (10); and generally, where the Water flows 
and reflows, as in the Ah of Ramſay's Caſe (11). 43 Ed. III. and in 
Dizy's Caſe, 17 El. in Scaccar. (12) There is a Diſtinction taken between 
the Common Law and the Admiraity—Proceeding according to the Citi 
Laru. Though the Low Water Mark be %a Corpus Comitatis at the Re- 
flow, and, for Cauſes thence ariſing, determinable by the Common Law, yet 


(a) 48 Ed. 3. fol. 3. (5) 1 Inft. 260. b. New Atlas 143. XII. 4. 
Teylin, p. 230. Seld. II. 1102. 1109. 1382. Camd. 1115. Prynne on 4 Inſt. 
126, Mood. Dan. 1 Inft. 11. b. Du Freſne, To. 2. Part 2. p. 296. Leges Ole- 
roniane. Hale 146. v. Spelm. Reliq. 218. Nicholſon Eng. Hitt, Lib. III. 121, 2. 
v. Skinner, Voc. For. v. Law Merchant. t See the View of the Admiral's 
Juritdict. and the Laws of Oleron, by Dr. Godolphin, 129. Lond. 1661. v. ib. 


p. 13, (9) 4 Li. cap. XXII. Stam. P. C. 51. b. Dyer 159 b. 
' (10) 4 I. 140. (41) Ib. Speirs Rel. 221. (12) Ib, 
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are to be proved by (f) Witneſſes, without a Jury. In like 
Manner are Proceedings before the, g (19), Lord Conſtable, 


when the Sea is full, the Jdmiral hath Juriſdiction er aguam (13). The 
Power of the Admiral is ſuper Altum mare only, unleſs by ſpecial Com- 
miſſion it be enlarged (14). The Juriſdiftion is very ancient, even before 
the Conqueit ; “ That the Monarchs of Br/zain bad command of the narrow 
Scas, is confirined by Ancient Records (15), not only of King Edgar, who 
is ſaid qzatuor maria vindicare, and of Ed. III. who in Rot. Scotie 10?, 
regni ſui, ſays thus,“ Nos advertentes quod Progenitotes noſtri Reges Au. 
« gli, Domini Maris Auglicani circumquaq; & etiam Defenſores“ but 
alto irom ſeveral other Authorities, cleared by the learned Mr. den in his 
Mare Clauſum. The Juriſdiction of the Admiralty hath been of great Con- 
fideration, not only from Ed. III. 's Time, when it had its Solemnities of 
Proceedings, but from Ric“. 1.'s Lime, in which and tor long ſince, there 
were Admirals of the Vg, Eaff and Northern Coaſts, and of the Floats in 
the Mouth of. the Thames. Admirals of England, J think there were 
none, till the 1oth of Rich, II. when Richard Fitz Alan, the Younger, 
Earl of Arundel and Surrey, was created Admiralles Anglia; and for ought 
that I can find, the firit that carried that Title (16). Alum mare, in the 
large Notion, is ſaid to be, Mare Liberum, nullius in Bonis (17). Hence, 
becauſe they are the Pretenſions of all Nations, Who deſcend into them, 
they are to be accounted of by the Law of Nations; and the Offences done 
upon them, puniſhable by thoſe Laws. W. v. Danv. I. 261. Spelm. Re- 
liq. 217. Hood C. L. 473. Hugh's Abr. I. 110. 12 Co. 77, 79. 11». 
11. b. X. Scriptt. 1173, 16, 657, 11. 1187, $4: M. Paris 132. Tyrrell, 
II. B. 6. 442. Nicholſon, III. 121. Scripit. poſt Bed. 666. Sommer ad v. v. 
Admiraldus, Amarellus. Readings on the Statt. Tit. Admiral. Hales 3b, 7, 
Dr. Duck 342. Wiſeman 179, 227. Sadler 17 3. 232. 258. 305. 

(f) Since our A. Time, many Inconveniencies happening (18), Pira- 
cies and Outrages committed upon the Sea, are to be tried by Vitugſet, 
with a Jar, by ſpecial Commiſſion to the Admiral from the King, wherein 
ſome of the Judges in Weftminſter-Ha!l are to be Commiſſioners, and the 
Trial to be according to the Courſe of the Laws and Statutes of Eg. 
W. v. Hawkins, B. 1. XXXVII.$ 3—5.—ib. XXXE S 12. 

g (19) Curie Conſtabularij.] That Court and the great Officer, Chief 
Juſtice of it, hath been long diſcontinued. Neither was any continuing 
High Conftable of England fince 12 Hen. S. when Edward Duke of Buck- 
ing ham was beheaded. He was the laſt High Conſtable, and by lnheri- 
tance of Tenure from the Bobunt, as you fee in b Hen. 8. Kel. fol. 170. .. 
eg. & 11 Eliz. Dy. 285. b. & wide Rot. Fin. 3 Ed. 1. Memb, 14 
The Court is that which was titled the Court of Chovalric, wherein all 
Matters of Armes, "Treaſon committed beyond Sea, Warre, and the like, 
which could not be tried at the Common Law, were determinable Summa- 
ric & de plano fine fkrepitu & figura judicij, as the Words are in Part. l. 
Patent. 7. Kd. 4. Memò g. where it appears the Office had been given to 
Jelm Earl of Worcefter, to hold Plea of ſuch Things gue in Curia Conſia- 
bularij ab antiqzo widelicet tempore Domini W:!lieimi Congueſtoris quonaan 
Augliæ Progenitoris noſeri ſeu aliquo tempore ciira trafari audiri examinart 


— Ong 
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(13) 3 Inft. 112. Stam. 51. b. Dany. II. 262. (14) V. 5 Hen. VIII. 1: 

* 1 Inft. 260. b. (15) Dan. II. 261. (16) Spelm. Reliq. p. 223. 
(17) V. Sir Hen. Conflable's Cale, 5 C9. 108. b. (15) V. Preamble 
27 Hen. VIII. 4.24 Act, VIII. 15. p 
GC decide 
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and Earl Marſhal, upon a Fact committed in another 
Kingdom, ſo as the Cogniſance of it belong to the Juriſ- 
diction of the ſaid Court of Chivalry, So, in the Courts 
of certain Liberties in England, where they proceed by the, 


& decidi cenſuewerunt aut de jure debuerunt, who ſurrendring his Patent, in 
the ſame Terms with particulars of the Office, it is granted to Richard 
Widewill Earl of Rivers, the King's Father in Law, for Life, and after 
his Death to Anthony Midevull. By the 1. Statut. of 13 Rich. 2. cap. 2. 
t& 1 Hen. 4. cap. 14. the Office and juriſdiction of the Court is beit de- 
ſcribed, You may ſee 37 Hen. 6. fol. 3. & 20. 30 Hen. 6. fol. (a) g. 
6 Hen. 8. Kelw. fol. 171. b. Brook tit. Pꝛeꝛogative 31, Some Records are 
extant of the whole formal Proceeding by the Law of Armes in this Court, 
as eſpecially that of 17 Rich. 2. in the Tower concerning the Callell of 
Brejt, between Hanley and Roches, their Trials were by Battel or Wit- 
neſſes, Special Commiſſioners have now good Part of this Juriſdiction. 
In 2 Part. rot. Patent. 23 Hen. 6. memb. 20. Thomas Kent, Doctor of 
Law, is made Sub-Conftabularins Angliæ tor Lite. Seld. 

This great Place of + High Conſtable of Enzland is a very ancient Of- 
ſice, as old as the Conqueror, enjoyed by the Bobuns Earls of Hereford, 
ſucceſſively, for Ten of the Name together, who had the Office by Tenure 
of Inheritance : From them it deſcended to the _— Dukes of Buck- 
inglam; the laſt was attainted of Treaſon, temp. Zen. VIII. (19) whereby 
this Office became forteited to the Crown; and, fiace that Time never 
granted in Fee to any Subyect, unleſs by Commiſſion for a Day or two, 
upon the Trial of a Peer (20). Thomas de Mowbray (21), Earl of Nor- 
tingham, was the firſt Earl Marſhal of England, made ſo per Chartam 
Nic. II. An. regni 92. This Office has been for ſeveral Generations in 
the Houſe of Norfoih, to which it came by the Mother's Side, from the 
faid Earl of Nottingham. It is now executed by Deputation, the pre- 
ſent Duke of Norfo/+ being a Roman Catholic (22). © Vox Confabula- 
„ rizs ab Anglo-Normanns adducenda quam varie & Late ab ets fuerit 
tandem uſurpata & extenſa, tractatu ſatis accurato, oſtendit Spelnanurs, 
„quem 1mprimis vide (23).“ The greateſt Encreaſe of the Authority 
of this Office, The Earl Marſbal of England hath been, ſince there were 
no Conftables : For the Kings, ſince that Time, have reterred many Mat- 
ters to them, which in former Times were proper to the Conſtable. Nei- 
ther had the Marſbal any Precedency in reſpect of his Place until King 
Henry VIII. in the 31ſt Year of his Reign, by Parliament deſigned him 
Place next to the Lord Con/table, and before the Lord Aumiral, Camd. 
CXCIV. vid. Somner. Cowell. Spelm. ad v. v. Duellum. Bellum. Campus, 
Battle. 4 Ii. 128. Brad. de Coron. c. 21. 294. b. Sir J. Smith, L. 2. 
c. 8. Ed. Elz. Eng. L. 2. c. 7.— L. 3. e. 3. 1 . 294. b. Cuff. Norm. 
c. 68. Cotioni Poſth. 61. Dyer 201. 301, 2. Maca“ H. Exchequer 382, 3. 
Hort. 131. Hickes' d. e. 35, 6. 41. Dugd. XXVI. Helm. Relig. 163. 
Seld. III. 711. $XV—lIb. p. 55. Hale 39, Cum. CXC. v. Rapin, VI. 
217. n. 297, 8. Mad. H. Ex. 29. Sadler 203. 229. 242. 


— 


(3) 6. + V. Tindal ad Rapin, III. 256. (9) Rat in, VII. 
226. 247. Brooke's Cat. 70. Vincent. Diſe. Errors 88. (20) V. Eachard, 
I. 642. 4 Ia. XVII. 127. Dan. 259. Wood 472. Self. III. 56, 5. 906. 
1 Infl. 74. a. 106. a. 39 1. b. v. 8 R. II. 5. 3 Inf. 26. Petition of Right, ; Car. I. 


(Keb. II. 1696. 57.) (21) cam. CXCIV. Heli. Reiig. 169. 
(22) V. CLamb. p. 103. (23) Somu. 


; | R (20), 


— — 
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h (20), Law of Merchants, touching Contracts between 
Merchant and Merchant, beyond the Seas, the Proof is by 


h (20) Legem Mercatoriam, ] That is ſuch as the Law of the Staple in 
Stat. 2.27 Ed. 3. cap. 2. Mention is of it in Regiſt. Orig. in Computo, fel, 
135. 4. & Fitzh. Nat. Br, fol. 117. D. Indeed the Nature of this Law is 
well expreſſed by Bartel. in 1. tit. mandati vel contra. I. 29. & quedam 4, 
ſpeaking of the Merchants Court (which Name may well be given to the 
Court of Pee Poudrous) Nota, ſaith he, guod in Curia Mercatorum 
debet judicari de bono & e£quo, omiſſis juris Solennitatibus, Hoc non dico quod 
debeat intelligi non habito reſpicta ad jura civilia quod effect contra l. bona fides 
tit. Depoſiti, /ed debet intelligi non inſpectis 3 juris, hoc eſ non 
iuſpectis apicibus = veritatem negotij non tangunt, ut fi efſet intentata acbio di- 
eeaa cum competebat utilis, wel non erat conteſtata lis & fimilia. For in com- 
mon Societie of Marchants, and mutual Contracts, Equity and good 
Conſcience, rather than ſtrict Law, is required. Tryphonius x. tit. Depoſits 
wel contra I. 31. Bona fides, que in contractibus exigitar, equitatem ſummam 
d:fiderat. A ſpecial Caſe of this Law Marchant is in tin. Derb, 2 Edu. 
2. MS. where John Combton brings Debt ſecundum Legem Mercatoriam upon 
a Tally, againſt another Marchant, and tenders Suit by Two Witneſſes; 
The Detendant 2 his Law, but the Judgment is thus by (a) Orngſſy 

ronounced. John de Tombton Marchand Poꝛt un byiek ciens 
bers un Rauf Marchand & demande VI. Marks par un Juſticies 
foune ſclon la ley Mazchand (it had been commenc't by Juſlicies, 


and came out of the common Place into the Eire) t ad mis avant 


un taille la quelle il tender a pꝛover per II. s. per Richard t par 
Gere que eſteyent al blee meſurer (the Debt was due for Corne) 4 
al liverer, mes vous per voltre ley vous voudzes coverer la quele 
ceſt £921 en tcco tas ne voet my relteiver & refuſes la = que il 
vous tend ſelan ley Marchand t lelon la Nature de ſun byiefe, per 
que agard ceſt court q John reltovere ſa Debt vers vous tome 
vers non dcfenvuu t les dammages de cent ſous. See for this Mat- 
ter of Suit Sd Cap. 21. (8) Seld. 

The Zeal of this Nation to Trade has notably appeared from Hen. III.“ 
Time, and before (24); in which Deſcent, there have been above 120 
Acts of Parliament relating to Trade; all Acts or Attempts (25) which 
have been derogatory thereto have been ever noted in this Nation to be 
ditcouraged and ſhort-lived. "Though before the Conqueſt Merchants had 
Liberty of egreſs and regreſs for certain Time fixed : So not only ths 
Laws ot Arhrlftare, but Alfred, as the Mirrour (26) relates, permitted 
Forty Days, and not above, for Merchants Aliens, repairing into England, 
to remain there, which the 3oth Chap. Magna Charta confirms. After 
Staples of Trade were erected, and Trade limited to certain Places and 
Times, the Merchant grew diſcontented, and Trade fell; till, by the 
Stat. Ed. III. (27) all Staples were determined according to the Great 


Charter, and the Merehauts were at Liberty to go and come with their 


| i 


(a) Ormeſby, (24) Rapin, I. 343. n. 346. II. 154—VI. 388. —VII. 293 
(2 ) V. Cole's Detection contin. III. 452, 3. Polit. State, Aug. 1713. $8» 
10. Mercury, June 1213. Guardian, II. 323. Engliſhman, p. 15. 

(26) C. 1. & 3. ſub Finem. Can. Anglic. Kc. 227. 833. 

(27) 2 Ed. III. 3. 5 


Merchan- 


Chap. XXXII. De Laudibus Legum Anglia. tog 


Witneſſes only: Becauſe, in ſuch like Caſes, there is not of 
the Neighbourhood a Number ſufficient to make up a Fury 
of XII Men: As in Contracts and other Caſes arifing within 
the Kingdom is uſually done, In like Manner it a (i) Deca, 


Merchandizes, when and as he ſaw fit, till forbidden; as Encouragement 
is given to the Merchant to bring in Commodities, ſo Aſſurance ot Safety 
to them and theirs, with ſuch ſpeedy Remedy, as the Nature of their be- 
ing Strangers — — according to the Lato of the Staple, which contri- 
buted much to Trade, as did alſo the laying open of all Ports to Land 
Merchandize at. Another Sat. (28) gives Liberty to Land Merchandize 
at any Port, entring them in the — Books, paying his Cuſtoms, and 
ſuch Merchandizes not r* It allows Safety and ſpeedy Juſ- 
tice to all Traders, by the Law Marchant, which Brafon (29) terms, 
Celeris Fuſtitia, which is indulged them as they are the common luſtru- 
ments of Advantage, and in Lieu of the ſame Kindneſs, the Natives 
of England have in their Countries. In the Court of Pipowders, which is 
eſtabliſhed in Fairs and Markets, by Common Law, Ancient Charters, and 
confirmed by ſeveral Statutes (30), the Plaintiff muſt ſwear that the 
Contract was made in the Time and Juriſdiction of the Fair, which done, 
there is Juſtice to be had dz bord in horam, ſpeedily. ** Equus turto ſub- 
« qductus fic tandem uſu capitur, fi integram horam per Forum obequi- 
« tetur, aut alias continuè & aperte Jugus oſtendatur, & deinceps ejus 
„% Venditor ad eum, Qui ad Telonium ſedet, accedeus, tam equum cum 
vero ejus pretio, quam Prænomen, Cognomentum, victàs quærendi 
« rationem, & Locum Habitationis illi declaret, ac deniq; hac omnia per 
« unum Teſtem Telonitæ bene perſpectum & cognitum comprobans in 
*« Librum inſinuari faciat (31).“ The Stat. (32) about Trials of Aflu- 
rance of Policy is thought to be a very beneficial Law to avoid Differences 
and Suits, which otherwiſe would be tedious, chargeable, and detrimental 
to Trade. A. D. 1354. temps Ed. 3. The Parliament granted a Tax 
of 50s. upon every Sack of Wool fold in the Kingdom, It is affirmed 
that this Subſidy amounted to more than 3 zoo Marks a Year, that is, 
in our preſent Money, upwards of Two hundred thirty-three thouſand 
three hundred and thirty Pounds. So conſiderable was the Woollen 
Trade in thoſe Days (33). Since Mention is made above of the Staples 
it will be proper to obſerve, that Szaple ſignifies this or that Town whither 
the Merchants of England were, by Act of Parliament, to carry their 
Wool, Cloth, Lead and Tin. What were the Staple Commodities, v. 14 
R. II. c. 1. The Staple of Wool was removed to W:ftminfler, Canterbury, 
Chicheſter, Briſtol, Lincoln and Hull. Tindal ad Rapin, IV. 281. v. 13 & 
14 C. II. 23. W. 1/7». 11. b. 4 Ii. cap. XLVII. Cowell Inſt. 224. 
Wilkins 9. f. 18. 25. 209, 38. Chinner, Vocc. Forenſ. Law Merchant. 
Hale 162. Helm. Rel. 25 2. YVaughan's Reports 335. 

(i) Carta, ] A Deed, ſubſcribed by Witneſſes, Men of the chiefeſt 
Rank and Quality within the County and Neighbourkood (34%, in er- 


— 


(28) 3 Hen. VII. 7. (29) 334+ a. 444. a. Sell. III. 1933. G0) 2 £4. 
II. 15, 5 Ed. III. 15. 17 Ed. IV. 12. (31) Covell Inſt. 134. 233. 
911. 31 EL. 12. v. Dyer 99. Ne 66.—2 & 3 Ph. & Max. 7. Hickes d. e. 97. 
ad Leg. 16. 6 Co. 12. a. 20. a. 4 HA. cap. LX. Prynre 190. Readings on 
Nat. Tit. Fairs and Markets, (32) 43 EL. 12. Wiemann 249. 

(33) Kapin, IV. 283. Helm. Reliq. 209. 223. (34) Selm. Reliq. 2 56. 
prtuarn 


110 De Laudibus Legum Angliæ. Chap. XXXII. 


in which Witneſſes are named, be brought into the Courts 
of Law, Proceſs ſhall go out againſt ſuch Witneſſes, who, 


fetnam rei memoriam. Men of: ſuch Diſlinction, being probably known, 
either by their Haxds or Signets, which they affixed to their T eſtimony, 
If ſuch Deeds came in Queſtion, and the Parties alive to prove them, they 
were admitted in Proof; but, if they were of old Date and free from Sul. 
Picion, upon producing them they were allowed © (Every Man being, as 
it were, a Witneſs for venerable Antiquity).“ In theſe and ſuch like 
Caſes the Law allowed of Proof by Witneſſes; but where the Cauſes are 
reterable to a proper County, and a Fury of the Neighbourhood can be 
had, per Teſtes ſolum Lex nunguam litem dirimit (35). Becauſe it is the 
molt excellent Form, & remotior à corruptionis periculo. Legal Furies are 
not made up of ſimple Men, they are in their Intention, and ought to 
conſiſt of Men of Worth and Prudence, and are the readieſt Way to 
right [Judgment of Fact of any in the World, The Mos Patric, and an- 
cicnt Trial of England, againſt which no wiſe Man's Mouth ought to be 
opened, W. In Scotland, the Seals of the Inferior Nobility, and better 
Sort of Freebolders were in common Uſe as carly as Dawid I.'s Time, 
A. D. 1124. and were then eſteemed as undeniable Evidence in Courts of 
Judicature: So that, if a Man's Seal was proved, he was obliged to war- 
rant the Inſtrument to which it was affixed, and to ſubmit to whatever In- 
conveniencies his own Negligence might bring upon him (36). ** Ingul- 
« þhus (37), ubi vocem Forenſem ſeu diplomaticam, Chartam vel Cartant 
© non ulu receptam fuiſſe ap. A. S. ſcribit, erroris arguitur in Hickes (38); 
% Qui duorum R. R. Sax, Diplomata citat, quæ chartæ nuncupantury 
** quibus addi poteſt iſtud Zadgari R. cujus in Fine ſic legitur Scriptum: 
% A.Dominicz Incarnationis D.CCCC.L XX, VIII. Scripta eſt hæc Charta. 
*+ Cartula frequenter legitur in Codd. Diplomaticis A. Sax. præſertim in 
„ 11s Eecleſiæ Roffenfis, qui in Textu Rofferft deſcribuntur—France-Nort+ 
re mani Indenturarum Auctores apud Angles fuerunt (39). Illæ Dona- 
* tionum Tabule ſive Codicilli, quæ Saxonibas, Landbot (40). q. prædi- 
„ orum Libri, Normannis Chartæ dictæ: Vulgo (quia rem faciunt evi- 
1% dentem) Evidentes (41).” V. Pref. to 8 Co. 5. & ſeqq. Helm. Reliqi 
233. & ſeqq. Seld. II. 99g. 1000. Madox, Form. Angl. Diſiert. XXIV. 
& ſeqq.— it. Excheps Pref. Epiſt. Glanvil, L. 10. c. 12. mg 33. fs 
b. 34. a. Tyrrell, I. Introd. CXVIII. & ſeqq. Nichol/on, III. 227, 8. 
Brag. L. 2. cap. 16. Tyrrell, III. Append. 65, 6. Seld. III. 1466. 
Quoniam hujuſmodi Scripturz non eſſet fides adhibenda, mfi ſignum 
intervenerit, quod talis donatio & Scriptura a conſcientia & Voluntate do- 
natoris emanaret, ideo in teſtimonium & approbationem ret geſtæ, apponit 
donator fjgnum, adj iciendo in Charta donationis claufulam iſtam, quod ut 
ratum fit & firmum, &c. Vel fic, in cujus rei teſtimonium, huic ſcripts 
figillum meum appoſui. Debent etiam teſtes ad hog, vocari, ut ſub præ- 
ſentia eorum omnia cum ſolemnitate procedant, ut veritatem dicere poſſint, 
ſi inde fuerint requiſiti, & eorum nomina debent in Charta comprehend! 
& fi in confectione chartæ præſentes non tuerint, ſutlicit fi poſtmodum in 
przſentia donatoris & donatorij fuerit recitata & conceſſa: & utilius & 
melius ſi in locis publicis, ſicut in Cemitatu & hundredo, ut facilius pro- 
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(35) Wilk. 248. b. (36) Nicholfon, ſc. H. L. 247, 8. Reg. Majeſt. L. c. % 
(37) Fell's Edit. p. 50—Savil gor. (38) d. e. p. 63. m. 
(30) Hickes ad Ottleyum XXX. XXXI- d. e. p. 7-9. a. 149. 
(40) Selm. Reliq. 233. Tyrrell, II. Int. LXIII. (41) Sommer. 
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together with a Jury ſhall enquire upon their Oaths, whe- 
ther it be the Deed of that Party, whole it is ſuppoſed to 


bari poſſit, fi ſortè fuerit dedicta, & cum talis ſaerit ſolemnitas adhibita, 
non multum refert, utrum proprio vel alieno #7i//o fit ata, cam ſemel a 


donatore corum teſtibus, ad hoc vocatis, recognita & conceſſa fuerit. 
Bra#. Fo. 38. a. F 12. 

From the Lime of the Norman Conqueſt, thoſe which we now call Deeds 
or Writiags, were generally called CHartæ, Chartzrs (42). The Wit- 
neſſes to Charters ſeem to have been antiently, for the moſt part, Men of 
good Note and Condition, very often Perſons of the Neighbourhood. 
Where the Charters were executed in the County, they are frequently at- 
teſted by Gentlemen and Clergy of the County: Where they were exe- 
cuted in Cities or Towns, they are often atteſted by the Provoſt, Mayors, 
Bayliffs or Civil Officers of thoſe Cities or Towns, 5 Ad probationem 
« [nveſtiturz non alij Teſtes quam Pares admittuntur, quia coram eis ſo- 
« lemniter fieri debet /rveftitura (43).” It is generally thought, that 
K. Edward the Confeſſor firit brought into this Kingdom the Way of 
afixing to Charters a Seal of Wax: That having been in Normandy at the 
Court of his Couſin, the Duke of that Country, he learned ſeveral Norman 
Uſages; and after his Return, introduced ſome of them in this Kingdom 
particularly this of ratitying Charters by a Seal of Wax, As to what a 
learned Lawyer (34) ſays; it may be a little conſidered, it is true the 
Word {Sigillum) occurs in many Latin Charters before the Conqueſt 
but if it be likewiſe true, that Sig://am was in thoſe Times uſed in the 
ſame Senſe with Sig rum, as Sir Henry Spelman (45), and others have ob- 
ſerved; then perhaps no great Streſs can be laid upon the Words of Szb- 
firnation to K. Ediey's Charter mentioned in the Lord Cote (46). Si- 
{um did not always fignity a S-al of Wax, There is a Charter of this 
K. Edwy, A D. 956. granting to the Monaſtery of Bath 30 Man/es, &e. 
at Dyddaxhame, ſubſigned. Ego Zdwig Rex Anglorum indeclinabiliter 
& conceſſi +. Ego Eadgar ejuſdem Regis frater celeriter concefli +. 
Ego Odo Archiepiſcopus cum Signo Sanz crucis impreſſi + Ego AI- 
« nus Præſul & agyæ crucis impreſſi + &c.” As to K. Ofa's Charter 
of Peterpence, in Caſe that learned Gent. had informed us where it 
might be ſeen, it would perhaps appear to be, either a great Rarity, or 
a Counterfeit (47). In Effect, I conceive it may be taken for granted, 
that from the Time of the Norman Conqueſt, & ali came to be generally 
uſed in this Kingdom. Then Charters were ratified or rendered Authentic 
by affixing to them a & of Wax. Which Cuſtom has been uſed in 
.nglandever ſince (48). The Seals reſpeCtively, were in Wax of ſeveral 
Colours, red, green, or yellow; for Shape, commonly round or oval, 
but of different Sizes. 'Thoſe of Eccleſiaſtical Perſons were, I think, 
uſuilly oblong or oval, though not always ſo. The Seal was wont to be 
aiixed to a Label of Parchment faſtened to the Fold at the Bottom of the 
Charter, or elſe to a ſilk String (49), (either white, red, green or mixt, as 
it happened) faſtened in like 3 to the Fold, or elſe to a Mt of 
Parchment cut from the Bottom of the Charter, and mande pendulous, 
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(42) Maden Form. Diff. III. Ingalph. p. gor. lin. 40. Pref. Epiſt. to Madox* 
Hil, Excheq. VIII. XVI. (43) Cujac. Com. in Lib. 1. de feudd. Tit. 1. 
p. 18. (Edit. Lugd. 1555) Made Form. Diff, XXVI. (44) 1 Inft. 7. a. 

(45) Ad. v. v. Sizilluzz & Signum. (46) Ubi ſupra. (47) Madox 
Fon, Dil, XX VII, (48) Ib, (49) Hickes. g. 2. 100. ib. = 
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be. Wherefore, the Law of England does not call in Quef. 
tion any other Law which finds out the Truth by Witneſſes, 
eſpecially when the Neceſſity of the Caſe fo requires. The 
Laws of England obſerve a like Method, not only in the 
Cates already put, but in ſome others, which it is not 
material now to enlarge upon: But it never decides a 
Cauſe on by Witneſſes, when it can be decided by a Fury 
of XII Men, the beſt and moſt effetiual Method for the Trial 
of the Truth; and, in which Reſpect, no other Laws can 
compare with it. This Proceeding is leſs liable to the Ha- 
zard of Bribery, Subornation, or other ſiniſter Methods; 
neither can this Method of Proceeding in any Caſe miſcarty 
for want of Evidence: What the Witneſſes give in upon 
Oath cannot but have its due Effect: Neither can a 7 

be perjured, but that for ſuch their Crime they muſt expect 
a very ſevere Puniſhment, and the Party thereby aggrieved 
is, and will be entitled to his Remedy. Theſe Things are 
not tranſacted at the Will and Pleaſure of Strangers, or 
Parties wholly unknown, but upon the Oaths of honeſt, 
conſiderable and creditable Men, who value their Charac- 
ter, who are Neighbours to the Parties concerned, to whom 
there can be no Cauſe of Challenge or Diſtruſt as touching 


+ « + +» The Seal was apparently of great] Force, inſomuch that the Char- 
ter had, in a Sort, its Strength and Validity from it (50). In elder 
Times with us the Credit of Evidences and legal Inſtruments was juſtified 
by Authentic Salt of the Parties, and not by the Subſcriptiongof Nota- 
ries (5 1). Chirographum, was (it I am not miſtaken) a Writing or Deed 
conſiſting moſt commonly of Two Parts, both of the ſame Tenour; 
whereof One of the Parties concerned was to have one Part, and the other 
Cother Part. For which Purpoſe the Deed was written (ſuppoſe) twice 
upon ſame Piece of Parchment, and between the Body or Content of each 
Part the Word (Chirographum) was written in capital Letters, and cut 
through in the Middle of thoſe Letters rectilinear or indentwiſe ; ſo that, 
when the Two Parts of the Chirographum were parted by the Knife, one 
Part would ſhew one Half of thoſe capital Letters, and the other Part tha 
other Half of them : And when the Two Parts came to be joined together 
as they were before the cutting aſunder, the Word or Letters cut through 
would appear entire (52). Charters were formerly executed with ſo much 
Notoriety and Publickneſs, that there was no Occaſion for the Witneſſes 
to ſet their own Names; that being done by the Clerk in the Preſence of 
them all. Madex Form, Diſſ. XXXI. See more upon this Article in 
Shelman's Remains, of Antient Deeds and Charters. And, in Dr. Hickes's 
Epiſtolary Diſſertation paſlim. v. Camd. Brit. 345. v. Mr. CMey's Cats 
The Pref. v. poſt. ; 


(Fo) Madox Form. Diſſ. XXVIII. Seld. III. 1466, 7. . 
(51) Madox, ubi ſup. p. 131. (52) Ib. XXVII, IX. h 
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the Verdict they ſhall give in. Oh! what deteſtable ViL 
lanies often happen from the Method of Proceedings by 
Witneſſes only. If a Man contract Matrimony in a clandeſ- 
tine Manner, and aftewards before Witnefles, betroth him- 
ſelf to another Woman. In this Caſe the (k) Contentions 
Court will oblige him to conſummate with this laſt Woman; 
and the (1) Penitential Court will adjudge him to cohabit 
with the firſt, if he be duly required thereto; and he will 
be obliged to do Penance every Time he ſhall be informed 
againſt tor cohabiting with the other Woman, to whom he 
was ſo betrothed; nay, though in both Courts, one and the 
ſame Man be the Judge. May one not ſay in the Caſe 
before us, as it is written concerning the Behemeth, Job XL. 
17.] That indeed it is very intricate, and perplexed. The 
Perſon contracting ſhall never afterwards cohabit with either 
of the Women, or with any other Woman, without being 
proſecuted for ſo doing. A Miſchief of this Kind cannor 
poſſibly happen in any Caſe, according to the Proceedings 
of the Law of England, though a Behemoth himſelf were 
Solicitor in the Cauſe. Are you not now convinced, moſt 
excellent Prince, that the more Objections you raiſe againſt 
the Laws of England, the more amiable and reſplendent 
they appear. 


(k) Forum Contentioſim, ] The Place of Judicature, the contentious Ja- 
riſdiction, which gives the Party, to whom he has plighted his Troth, 
her Action of the Caſe, notwithſtanding he is privately married to the 
firſt: The Party to whom ſuch Afiance, upon Agreement of Marriage, 
is made, has her Damage, for that ſhe loſeth her Opportunity of mar- 
rying with another. W. Proles, de affidata & non maritata, non eff Heres. 
1 Luft. 34. a. Ceœcuell & Somn. ad v. v. Afiance, Afidatus, Aftdure. Suarez 
de Legibus, Lib. 8. Cap. VI. $ 13. 14. Madox Form. Diſſ. XI. XXII. 
v. State Trials, I. p. 407. 

h Forum Penitentiale,] “ Forum Peœnitentiæ, vulgò, Forum Conſci- 
entie. In Bulla Innocentii III. Papæ in Tabul. Abbatiæ Barbelnfis, 
Ch. 36. Ds Freſuc. Suarez, ubi ſup. 


E H A fl. 
Why ſome of our Kings have taken Diſpuſt at the Laws of 


ngland, 


Nw I Am convinced that the Laws of England emi- 
nently excel, beyond the Laws of all other 
Countries, in the Caſe you have been now endeavouring to 
explain ; 
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explain; and yet I have heard that ſome of my Anceſtors, 
Kings of England, have been ſo far from being pleaſed with 
thoſe Laws, that they have been (21) Induſtrious to intra- 


(21) Satagentes proinde leges ciiles ad Avglie regimen producere,] J con- 
feſs I here underſtand him not. What Kings of England ever deſired 
the Civil Laws of Rome ? I have read of a Proteſtation againſt them in 

Parliament by the King and Lords, which you may ſee in rot. Precey, & 
Jud. of the Appeal of Thoma, Duke of Gloceſter, and others, againſt Aa- 
ander Archbiſhop of Tork, Robert de Vere Duke of Ireland, Michal dr a 
Cole, Earl of Suffolk, and Robert Tre/ilian, Chief Jullice, in Parliaments 

| Weſt. 3 Febr. Anno 11 Rich, II. where, upon Default of the Apel- 
| lees, the Apellants defire that the Cour. would proceed to Judgment. 
; Sli quoy les dit3 op nzſtce lergnior x keigniozs du parlament 
Piiſtronr deliberatian tanque lendemain le marcedy pachein en: 
Lluant, a quel temps les ju/tices & ſergeants & autres ſages du ley de 
roialm t AULINt les „ges de la ley civill fenront charges de par le rov 
noltre dit leignio!, de doner lotall connteill as teigniozs du parle⸗ 
ment de duement pꝛoceder en la caule de l'appel uisdit, les queur 
Juftices fergeants & ſages de la ley du roialm, % aurint les dit; /ages de 
la ley civill pꝛiſtront ent deliberation, 4t reſpanderont, as dits 
{eigniors du parlement, que ils avgient veue t bien entendne le 
tenoz du dit appell, 4 diloient que meſme l' appele ne ful pas fait 
ne atkerme lolonque l'ozdꝛe que lune ley ou lautre requireit. Sur 
quoy les dits ſeigniozs de parlement pꝛiſteront ent deliheratian; 
avilement, t pec allent du roy noſtre dit leignioz, t de louc com: 
mon accozd eſtoit declare que en ci ha it crime come eit pꝛetendue, 
en celt appelle, que tauch le peclon du roy noſtre dit (eignio? t le 
Tate de tout ton raialme, perpetre per peclons que (ont peers du 
roialme oveſque aut ces, la came ne lecra ailoꝛs ocauc que en parle: 
ment, ne par autre ley que ley 4 cours du parlement, tq'il apper- 
tient as leigniozs du parlement, 4 a love fcanchile, t libectie 
d ancien cultume du partement, deſtre juges en tieur cas, 2 de tieur 
cas ajugger per allent du roi, t que en u terra kait enceit tas pec 
agard du parlement, pur ce que % roialme d Engleterre eſtoit de- 
want ces heures, ne al entent du roy noſtre dit ſeignior, & ſergniors du 
Parlement, unques ne ſerra rule ne gaderne per la ley cavill, & duxint 
leur entent neſt pas de reuler ou gaverner cy haute cauſe come telt 
appell elt, que ne terra ailaꝛs trie ne termine que en parlement come 
dit eſt, per cours pꝛoceſle 4 oꝛoꝛe ule en altun court ou plate plus 
bas deins melme le rojalm, queur courts ⁊ places ne ſont que ere: | 
£11928 d' àuntiens leys * cuſtumes du roialme + ozdinances t eſta: J 

. bliſhments dn parlements. Et keuſt apice au metmes les [eign!- i 
02s du parlement per allent du roy noſtee dit lane que cell | 
appel tuit fait t afferme bien x allets duement, r le Noce e d'ycelle NN 


bone & ferme ſolonc les lers a tours du parlement, 2 pur ticl Va: l 
arderoit + ajuggeroit, 1 remember allo. King Stephen's publick 7 
Edict againſt the Laws of Tray, but remember not any Story. or Autho- 1 
rity teaching that any of our Kings would have had them here uſed. ＋ 
That of Stephen is related by that noble and moſt learned Friar Roger "” 


Bagou in his Compendium Theelogia, or his Opus minus both thols Names _ 
| 8 216 f 
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N as ; 
duce, and make the Cœvil Laws a Part of the Conſti- 
tution, in Prejudice of the Common Law); this makes 


are of one MS. Book) where ſpeaking of the Civil Laws of Halu, and 
that they arg abuſed, and too much affected by Clergymen, leaving their 
profeſſion to ſtudy thoſe Laws, he thus adds; Prazterea cmue regnum Ja- 
bet ſua jira quibus laici reguntur; ut jura Angliae &, Francice,s & ira fit 
juftitia tn allis regnis per conflitutiones guas haleu, ficut in Cote er Saas. 
"ua propter cum jura Angliae non competant flatui clericorum, nec ranciar, 
me Hiſpaniae,” nec Almanniae fimiliter nec jura Traliae ullo,nodo. Pod ff 
debeant cleric” uti legibus patriae, tunc eft minus inconveniens ut Clrrici Angliae 
utantur legibus Angliae, & Clerici Franciae utantur legibus Franciae, qua 
propter maxima confuſio Ciricorum oft quod hujuſmodi eee 
ſeßduntun coll. Rex quidam Angliae Stephanus allatis Igibus Italiae in 
Angliam pablico etiodo prohibu't, ne ab aliquo retiuerentur. Si igitur taitus 
Princeps laici Principis alterius liges reſpueret, multo magis omvis clericus de- 
beret reſpuetr leges laicorum. Addo etiam, quod magis contordant fura Prins 
Cae' cutn Angliae, & + converſe, propter vicinitatem regnorum & commduica- 
toner majorem gentium iſtarum, quam Ialiae & illaram. Juare debetent 
nagis clorici Augliae ſubjicere ſe legibus Franciae & econwerſo, quam legibus 
Lombardiae, This was a Kind of Invective againſt the Receiving of the 
Civil Law amongſt the Clergy in any other Nation, ſaving that wherein 
it was firſt þred, that is, the Talian. Our Stories have no Mention of 
this Edict of Stephen. But it is in an Author of better Authority (in re- 
gard of his Time) than Friar Bacon; I mean John of Sal'/brry living 
under Hen. II. He in his de wugis curialiant, lib. 8. cap. 22. ſpeaking of 
ſuch as too prophanely meddled with what the Clergy had to do; goes bh 
with, Alios vid! gui legis libros deputant igniz fic ſcindere verentur, ff in manus 
corum pervenirent jura vel canones. Tempore regis Stephani @ regno juſſae 
Junt leges Romanae, quas in Britanniam domus wenerabilis patris Theobald: 
Nritauniarum primatis aſciverat. Ne quis etiam libros retineret edicto regio 
prohibitum oft, & wicario noſtro indicdum filentium. Sed, Deo faciente, eo ma- 
's. oirtus legis iuvaluit, quo ear amplius nitebatur impietas infirmare. 
{Vhereas Friar Bacon takes it clear, that he prohibited the Civil Laus; 
"this Fol of Jaliſbury (a Man of great Place and Authority both with the 
King and Pope) leems to affirm it only of the Canon Law: For he remem- 
bers it as an Offence to the Church. Indeed in Archbiſhop Theobald's 
Time, bath the Canons and Civil Law began to be publiſhed, and it is 
Ike enough that he might bring in Tvo's or Gretian's Decree. [vos was 
written in Time of J. I. and Gratian's under King Stephen, Phat 
Tleobali us before Abbot of Bec in Normandy, and went to Rome for his 
Pall, and ſo, it ſeems, brought thoſe Laws home with him in 3 Stepbæni 
regis, It is marvel that our Stories are ſo filent of this King Steben. But 
lee the Monks, / anno. 1139. and 2 Gail. Malmeſb. Ci. noved. 
2 fol. 103, J. touching the Council of Mincheſler, where the Ground of 
bis Prohibition perhaps ſhews itſelf. Selden. a 


© 
144 


8 ag 4 1. VI. 's Queen was a Niece to the Queen of Frence, and came 
out of à Country, where an Arbitrary Government prevails :. In ordex to 


"raiſe her own Power, ſhe inſiſted and infuſed into her F avourites, that the 
D Glifter's Adminiſtration, according to the Stretneſs of the National 


. Laws, was mean, and below the Dignity of that Sovereign Power and 
Ge Dominion, Which the Civil Law conferred on the King's Perſon; and 
cr therefore fhe countenanced ſuch Proceedings, as looked Imperious, and 
n apſolvecd ſrom all Reſtriction: W * may not our Author have reſpett to 

32 2 | this 
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me wonder what they could intend, or be at by fuch Be- 
haviour. | 


this particular Character and Caſe ? That unfortunate Prince Nich. II. did 
declare, with a ſtern and reſolute Countenance, ** That the Laws were 
« only in his Mouth and Breaſt, and that he himſelf alone, could make 
& and change them, and that the Lives, Lands and Goods of his Subjects 
« were his, to be diſpoſed of, at his Will and Pleaſure (2). It was re- 
ſolved 11 R. 2. n. 14. Me are not governed by the Civil Law (3). Emp/on 
and Dudley, contrary to the ancient Way of trying Men per Legen 
Terre (4), obtained an Act of Parliament (5), whereby Authority was 
« given to the Juſtices of Aſſiſe in their Seſſions, and to the Juſtices of 
„ the Peace (without any Trial by a Jury) upon Information for the 
« King, by their Diſcretions to hear and determine all Offences and Con- 
e tempts againſt any Penal Statute then in Force (ſaving Treaſon, Mur- 
„ ther or Felony)” this being directly contrary to the original Conſtitu- 
tion, introduced ſuch numerous and incredible Oppreſſions and Deſtrue- 
tions of the People, that Zmp/on and Dudley, for executing it with Se- 
rerity, were indicted tor High Treaſon, attainted and hanged for their 
cruel Diligence, and the Statute itſelf was repealed (6). One of the 
Articles againſt Cardinal Yljey, 21 Hen. 8. was, for that he did endea- 
vour to ſubvert ** Antiquiſſimas Leges hujus regni, univerſumq; hoc reg- 
„ num Argliz Legibus Imperialibus ſubjugare,” Tis fit that thoſe who 
attempt to ſubvert the Laws, ſhould, according to the old Writ (7), be 
carried ad Gaolam de Newgate. . . . , ** Merito Beneficium Legis amittit 
«© QuiLegem ipſam ſubvertere intendit.“ W. 156. Seld. II. 1109. 3 If. 
208. St, Amand 46. ſeveral Authorities quoted there, v. Hales 29. 30. 65, 


71. 106. Flet. 468. & ſeqq. Dugd. 3. b. A. 292. Wilk. 215. Atk. 42, 3. 


EK — 


(2) 278. Petyt. Pref. 54. (3) Ry/bav. I. Append. 33. v. Mr, Mbitlocl's 
Memorial of Engliſh Affairs, p. 109. Tyrrell, III. B. 12. 919. & ſeqq. the 
Caſe of Nævil Archbiſhop of York, &c. Pref. to 8 Co. 3. 4. 7. a. 

(4) Ante note f. (5) 11 Heu. VII. 3. (6) 1 Hen, VIII. 6. 


Raff. 10. 2 Inft. 51, 53. 4 Inft. 40. ) 4d cabiendum impugnatores 


Jurium Regis. Reg. 64. as 


C.H A p. XXXIV. 
The Chancellor's Anſwer, 


Chancellor. V OU- would ceaſe to wonder, my Prince, it 

you would pleaſe ſertoufly to confider the 
Nature and Occaſion of the Attempt. I have already given 
you to underſtand that there is a very noted Sentence, a Fa- 


vourite Maxim, or Rule in the Civil Law, that, a (22), 


a (22) Prod Principi placuit], That is Lians in n tit. ds. conſtit. Princip. 


J. 1. QJucd Principi placuit legis habet Vigorem, uthote cum lege regia quee dt 


imperis ejus lata «ft, populus ei & in tum onne ſuum imperium & poteſt atem 


conferdte 
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That which pleaſes the Prince has the Effect of a Law. The 
Laws of England admit of no ſuch Maxim, or any Thing 


conferat. The ſame is in inſtit. tit. de jure nat. 9 ſe & guod. And thence 
have the Greek Lawyers their 5 Tug d i796 79 Barn ry ici, as Harmeno- 
ful, a Judge of Theſſalonica, expreſſes it, Procheir. lib. a. tit. a. And 
the Emperor is in Near. diata v. 105. cap. 2. titled v21ud; turyor, a rot, 
Law. The two Codes of Theodoſjus and Frſtinian, the Gregorian an 
Hermnzenian Codes, the Nearae diatexeis, or Authenticks, and the reſt 
of the Novellar, are nothing but Conſtitutions by the Emperors, to whom 
the State of Rome permitted all by the Lex regia that was before in the 
People of Rome Selden, | | 
«© Generalis Conſtitutio eſt, quod Princip: placet, ut Legis vigorem has 
beat (1).” The Civilians agree this Maxim of the Law to import, “Pla- 
« citum, non meræ Voluntatis aut arbitrii, ſed Rationis, Conſilii, Juſti- 
« tize,” In Hen. II.'s (2) Time (an happy Reign, when Juſtice ſo flou- 
riſhed, that no Man durſt be unjuſt, or coutumacious againſt the Laws) 
and who ſeconded his Power wien Virtue, did ſo demean himſelf, that 
Can (3), one of his Judges, writes,“ Leges Anglerum licèt not ſeriptas, 
« Leges appellari non videtur abſurdum, cum hoc ipſum Lex fit, 2nd 
« Principt placet & Legis habet wigorem, eas fc. quas, ſuper dubijs in Con- 
«© filio definiendis, Procerum quidem Conſilio, & Principis accedente Au- 
e thoritate, conſtat eite promulgatas. Legibus aſtringuntur Re&ores Bo- 
4 [itici, nee ultra poſſunt procedere in proſecutione juſtitiæ, quod de Re- 
« gibus & alijs Monarchis Principibus non convenit, quia in ipſorum pec- 
©« tore ſunt Leges reconditæ, prout Caſus occurrunt. Et pro Lege ha- 
« betur, Quod Principl placet, ſicut jura Gentium tradunt & definiunt (4), 
« In Cal guld, inquit Scaliger (5), lego indubitate ne quis reſpondere 
poſſit, prter eum. Vox Tyrannica ted ſalis acuta, fe ſublaturum juris 
« conſultos, ita ut ipſius Voluntas fit pro jure .... cujus Voluntas re- 
© quirenda foret, & non Legum Sanctiones, quas prorſus ſuſtuliſſet (6).“ 
It is a Maxim of the Civil! Law, that the Regal Porwver is ſipreme, Secereign 
and abſolutely % ge all Law, The Ci Laws, which prevail in all the 
Kingdoms of Zarope (except Britain) and are therefore advanced in 
Glory, above all Hyman Laws, They make the Pleaſure of the King the 
Law, ** Quod Principi placet, &c. (8) In the Time when Bracton (9) wrote, 
the King couid do no more by his Prerogative, than the Law allowed him 
to do; and, though it is true, It his Will and Authority which gives Vi- 
gour to the Law, yet hu only as it is declared in Parliament, and in thoſe 
Acts, which had before received the Conſent of his Great Council, Conſi- 
lio Mugiſiratuum ſuorum. Rafpin (10), under the Reign of James I. ob- 
ſerves, that the People could not ſee without Grief, ſuch a Number of 
| Proclamations, which ſeemed to ſuppoſe, that the King's Will was the ſole 
Rule and Meaſure of the Government, To theſe Heights would James J. 


—w— 


—_ 
— 


(1) Pacius in Inſt. Dig. &c,—[/agog. Tit. IV. de Conſtitutt. Princ. D. L. 1. 
p. 52. Anal, p. 31. 297. Axiom. 9. 945 (2) Kapin, III. 90. 
(3) Prol. ante Tractat. de LL. 2. a. Seld. ad Flet. 466. 472. Mad Hiſt. 
Excheq. 23. (4) 4quin. 300. 423. (5s) Ad Suetor. Calig. c. 34. 
(6) Hottaman ib. (S) V. Bra. L. 3. c. 9. de Actionibus 197. a. b. 
Lib. 1. c. 1. St. Anand 167. (9) Tyrrell Bibl. Polit. D. 5. Tyrrell, I. 
latrod. CVIII. Cowell, v. Dꝛeiogative of the Bing, Rapry, II. 143. Opuſc. 
de Natura Legis Nature, Cap. XXVIII. RA iv. IL 456 (10) IX. 
209% X. 6. : | 
I 3 have 
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like it. A King of England does not bear ſuch a Sway over 
his Subjects, as a King merely, but in a mixt Political Capa- 
city He is obliged by his Coronation (b) Oath to the Ob. 
ſervance of the Laws, which (e) ſome of our Kings have 


have carried, his Prerogative, an ambig no Term, by which he mennt 43 
Abjolute Power, or ſomething very like it. But the Engl/Þ, for the moſt 
part, underſtood by that Word, only a Power in the Ferſon of the Cove. 
reign to command or act in Matters which were not rerugnant to the 
Lau, or for which the Law had not provided, and certein Acts of Grace 
and Favour which the King might do for ſome private Perions, provided 
theſe Acts were not detrimental to the reſt of the Nation. V. Sir Robert 
Atkins, p. 42. Pac. Anal p. 31. 297. Axiom. . 945. Pitiſc. ad v. Lex 
Regia. Gronovius & Noodt's Oratt. by Barbevrac. 89 Amſt. 1714, 
Grot. Florum Sparſio, p. 100. Domat. p. 3. a.— Vol. 2. p. 16. b. 

(b) 4 he Form of the Coronation Oath tee in the Lord Clarendon's Hf, 
(1 1), That the Coronation Oaths have genera ly for Subſtance, been the 
ame from the very Foundations of the Government, muſt not be denicd : 
The .Oaths of the moit general Expreſſions implying as much as thoſe 
which are more particular: Not but that ſometimes the Lords and Com- 
mons have prevailed upon our Kings, before their Coronation, to ſwea- to 
ſome Charter, drawn up for the preſent Time, expreſſing ſome Rights, 
which before had been controverted. Martherv Paris (12) ſhews a me- 
moratle Conteſt, 28 Hen. III. for a Charter which was ſworn to atone of 
that King's three ſeveral Coronations. But, that theſe Oaths cannot, 
without incurring a Premunire, or higher Puniſhment, be altered or ad— 
miniſtred by Authority derived from any Power, leſs than the Legiflutive, 
is evident from the Nature of the Thing (13). There cannot be a more 
ſolemn Oath, than that which is taken by our Princes at their Coronation, 
to which the Prince 1s obliged, as to the Matter of it, before his Corcna- 
tion ; he is ſworn to hold, keep and confirm the Laws of the Church and 
People, and what theſe are, Magna Charta, The Petition of Right, and 
otner Acts of Parliament do ſhew, See Edu. II. Cor Oath Rapin; IV, 
129. v State Traci, I. 445. Comwel!, Inſt. 306. Cooke Arg. Anti-Norm. 
XI. XVII. Tyrrell, I. Introd. LVIII. v. Sir Robert Atkins, p. 42. v. 
Whitl. M. 84. b. Sir R. Atkins's Tracts, p. 413. Sadler pp. 71. 88. gt, 
Ec. 23, 193. | 

(e) Though King Jobi, Fen, III. EA. II. Rich. II. and Hen. VI. (in 
whoſe Reigns may be ſeen the natural Products of Arbitrary Meafures) 
may as probably be intended as any, in regard that our A. might think 
that the Rigour of ſome of their Proceedings exceeded the Limits of the 
Law, and tended unto ſomewhat incopſiſtent with Politic Dominion ; but 
there appears no ſignal Endeavour in any of our Princes ſo to alter the 
Frame of our Laws :, It ſeems rather to have an Eye to ſome particular 
Actions, not ſo ſtrictiy Legal, than to any formed "gw +; towards ſuch 
an Attempr. The Expreſſion is General: Perhaps Z4. III. may be 
meant, and the Statute che 14th of his Reign, (15) which provides!“ That 
„the Realm of England, ſhall not be put in Subjection of him, his 
“ Heirs, or Succeſſors, as Kings of France. Any Alteration or Inno- 


— 1 


(22 I. 452. * ny 20h Hijt. e Trot - 
92, &c. 12) V. ib. £63. 566. 572. 13) Tyrrell, B. C. p. $ 
5 (15) Pulton, p. 140. Keb. 107. | ; bd 
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not been well able to digeſt; becauſe thereby they are de- 
prived. of that free Exercife of Dominion over their Sub- 
ſects, in that full exrenfive Manner, as thoſe Kings have, 
«ho prefide and govern by an Abſolute Regal Power ; 


who, in purſuance of the Laws of their reſpective King- 


doms, in particular, the Civil Law, and of the afore- 
ſaid Maxim, govern their Subjects, change Laws, enact 
New Ones, in{lict Punithments, and impoſe Taxes, at their 
mere Will and Pleaſure, and determine Suirs at Law in ſuch 
Manner, when, and as they think fit, For which Reaſon 
your Anceſtors endeavoured to ſhake off this Political Frame 
of Government, in order to exerciſe the ſame Ab/o/u!e Regal 
Dominion tov over their Subjects, or rather to be at their full 
Swing to act as they liſt: Not conſidering, that the Power 
of both Kings is really, and in Effect equal, as is ſet forth 
in my aforeſaid Treatiſe, 4e Natura Legis Naturæ, viz. That 
it is not a Reſtraint, but rather a Liberty to govern a People 
by the juſt Regularity of a Peſztical Government, or rather 
Right Reaſon ; that it is the greateſt Security both to King 
and People, and takes off no inconfiderable Part of his 
Royal Care, That this may the better appear, you will 


vation with reſpect to our Laws is tenderly reſented by the Subjects of Eng- 
land, which Jeaiuuly reſults from the Nature of our Conſtitution, The 
Way of raiſing Money by a + Beneralevce in the Time of Ed. IV. was 
neither well ungerifocd nor complied with. Tone Lord Bacen (16) ſays, 
That the King ſullained much Envy upon that Account (17).” Amongſt 
the many Ioſtauces of Male Admimnittration charged on King Charts I. 
* Loans without Authority of Pailiament, * Ship-money, Oaths on the 
Subject to diſcover the Value of their Eſtates, Arbitrary Taxcs and break- 


ing the Bounds of the Foreſt bore hard upon him, Nay, the able Ho- 


rian (18), in his Tender Way of expreſſing himſelf, ſcems indirectly, to 
refleet upon the King in the Affair oi making his Park between Richmond 
and Hampton Court, his Words are, “ The King was exceſſively affected 
tao hunting, and the Sports of the Field (19).“ Under Kiag James II. 's 
Government, ** It was a common Doctrine induſtriouſly ſpread at Court, 
that the King's Power to diſpenſe with (i. e. to unmake) and vary the 
Laws, was Late, meaning the Inperial or Civil Law . .. .. ſuch Fal- 
* lacies, an Arbitrary Minittry, and Dedors of the fame Stamp will, 
«© whenever Opportunity offers, palm upon a weak Prince.” v. Rapin, III. 
208, 360,—VII. 656. 682.—IX. 23. 138. 221. XI. 1:2. 173. See 
Mr, St. John's Letter to the Mayor ot Marlborough in the Coll. bætore 
Jord Bacon's Works. 


2 ” a * . 


— 


+ WhutL ib. 183, (16) Kennett, (Hen, VII.) I. 461. b. 


622, b. Kapin, VI. 112. (17) V. Rapin, III. 295. 
* Croke, Charles 524, 601. The Petition of Right, A76. II. 1096. 


re (19) V. Zachard, II. 203. Burnet 47. 
TORY 4. pleale 
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pleaſe to conſult the Experience you have had of both Kinds 
of Government; to begin with the Regal, ſuch as the 
King of France exerciſes at preſent over his Subjects; and, 
in the next Place, you will pleaſe to confider the Effect of 
that Regal Political Government which the Kings of England 
Exerciſe over their Subjects, | 1 


. 


The Inconveniencies in France by Means of the Abſolute Rega! 
| Government. | 


O may remember, nat worthy Prince, in what a (a) 
Condition you obſerved the Villages and Towns of 
France to be, during the Time you ſojourned there. Though 


(a) This Chapter treats of the Condition of France under  Lavis XI. 
who laid the firſt Foundation of the Abſolute Power, ſince exerciſed by 
the Kings of France. He governed, not according to the ancient Con- 
ſtitution of France, by a General Aſſembly of the three Eſtates, by whoſe 
Sanction every one was bound, not the King excepted. This Way of 
Government being, after a long Continuance, changed (1), it was made 
Capital (not only ta endeavour, but even to mention the Reſtitution 
thereof) They were ruled by Armies and Councils of Power, in which 
Royal Will and Pleaſure only prefided. W. The Hiſtorians give Lew:s XI, 
a Character much the ſame. The latter Part of his Time was a volun- 
tary Impriſonment in the Caſtle du Pris ie Tours, where none could enter, 
but through a Wicket, the Walls thereot being armed with Iron-ſpikes, 
and lined Day and Night with Croſs-bow-men. Such indeed is that 
Life which Tyrants embrace as happy. They are afraid of Enemies abroad, 
and of their Subjects at home; and not only of their Subjects, but of 
their Domeſticks, Kinsfolk, Brethren, Wives, Children, and near Rela- 
tions. . . . . A tyranuical Temper is generally accompanied with Cruelty 
and Sufpicion, Perſons of that 'Temper love Informations, as they love 
their Souls; and are always attended with Crowds of Informers : Their 
Hearts and their Purſes are always open to ſuch -Vermin, an Accuſa- 
tion, true or falſe, is the firſt Step to their Favour . . . . . Dioxyſius would 
not let his Daughters, once become Women, to trim him, fearing to let 
the Razor come to his Throat. Trmophanes was killed by his own Brother 
Timoleon ; Alexander Pheræus by his own Wife; and Sp. Caſſius by his 
own Father. Tyrants conſtantly tee hanging above their own Necks the 
Sword, which they hold ſtill drawn againſt others; and, by their own 
hatred: againſt others, they meaſure other Men's Minds againſt them. 
Lewis XI. when he felt himſelf to grow Weaker, ſent ſor bis Son, and 
gave him excellent Counſel ; amongſt others, to eaſe his Subjecis, and 
reduce the Levies of Money, and to raiſe none, but by the Content 64 the 


— 


1) Baker 497. A. Hettoman. F. G. Whitlock M. 13. 
| + Vide Plut. in Vita Tupgleonts, 3 
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they were (b) well ſupplied with all the Fruits of the Earth, 
vet they were fo much oppreſſed by the King's Troops, and 


people. He had increafed the Taxes to Four millions ſeven hundred 
thouſand Lavres ; a Sum fo exceſſive in thoſe Days, that the People were 
miſerably overburthened : He was infinitely jealous of his Power, moſt 
abſolute in his Will, who pardoned not, and mightily oppreſſed his Sub- 
jects. He had cauſed above Four thouſand People to be put to Death by 
divers cruel Torments, and ſometimes pleaſed himſelf in being a Specta- 
tor, The Exccutions were without Form of Proceſs or Trial, many 
drowned with a Stone about their Necks ; others precipitated, paſſing over 
a turning Plank, upon Wheels armed with Spikes, and ſharp Hooks ; 
others ſtifled in Dungeons; others, as is inſtanced in our Text, without 
any Form of Judgment, and without being heard to defend himſelf, put 
into a Sack, and, in the Night-time, privately hurled into the River 
and drowned, Triſtan, * || his Creature and Provet of his Houſe, bein 
alone Judge, Witneſs and Executioner (2). Lewis XI. ſays Cardinal 
De Retz, was more crafty, than wiſe: He was in Truth @ genuine Tyrant ; 
he trampled upon the Laws of the Kingdom and the Lives ot his Subjects; 
pillaged and oppreſſed all Manner of Ways, and followed no Counſel, 
but that of his Luit and Caprice. But, what Advan:age or Content, 
what Security or Fame did he draw from his exorbitant Encroachments 
and Power? No Man ever lived under a blacker Series of Fears, and 
Cares and Suſpicions; or died in greater Miſery and Terrors; and in his 
Lite and Death and Memory he is equally deteſtable (3). Lerois had that 
r va ac letta Natura, which Suetenins (4) aſcribes to Tiberius, and which 
might very well be paraphraſed, by what Tacitus ſays alſo of Tiberius, 
In animo revolvente iras, etiamſi impetus offenſionis languerat, memo- 
+ ria valebat .“ Amongſt other Acts of his Cruelty, nothing ſhews 
the Oddneſs as well as the Greatneſs of it, as what is mentioned by 
Mexcray (5), That when the King had condemned to die Jacgus of 
Armaznac Duc de Nemours, he ordered that the two infant Sons of that 
Duke thould ſtand upon the Scaffold, and receive the Blood of their Fa- 
ther, dropping upon their Heads, Fa. Dautel tells us, that Francis the 
firſt ſuppreſſed a MS. Hiſtory of Lewis XI. in which there was a veiy 
particular Account of all Lew:s's Cruelties. Dau. To. 4. p. 414. 
Mr. Bayle v. Art. Louis XI. Triſtan P Hermite (Louis) & Vaguerie Commes, 
B. 7. chap. 11. Gordon, paſſim. Fort. Chap. III. Sir Robert Abus of 
the Diſpenſing Power, p. 38. A remarkable Account of the Behaviour 
of Johaunes Romanus, Advocate to Lewis XI. v. Dr. Burnet's Hiſt, of 
the Righ's of Princes 239. A. James Premonitiou to. Chriſtiaa Mo- 
narchs 298. 

Depuis ce temps La, Vextreme Confuſion que les guerres des 4-glojs 
* cauſerent dans le Royaume, y ayant renvemè tous les ancieus Ordres, 
& etant daillears une choſe tres difficile de convoquer de ces grands Aſſem- 
** blees contre les courſes & les pillages des Brigands, & chacaa ſe trou- 
* vant plus occupe a ſonger a ſa propre Conſervation qu'a maintenit les 
Droits du Public, il n'y a plus en des Veritables Etats. . Mezeraye” 
To. 4. Par. Edit. 1676. Ad An. 1358. Roy an I. 

(b) Terra Frumenti præcipue & pabuli ferax (5). The Soil is extraor- 
dinary Fruitful, and hath three Loadſtones to draw Riches out of other 


* Scandalous Chron. 74. V. Mr. Bayle Dict. Tit. Triſtan ! Hermite 
Louis) 7. ib. Tit. Timoleon. (2) Cerdon 86. (3) Ib. 57. (4) In 
Tib, c. 5% I V. Tac. An. C. c. 6. (;) Ad An, 1477. (6) Mela, L. 3. C. 2. 
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their Horſes; that you could ſcarce be accommodated, in 
your: Travels, not even in the great Towns: Where, as 
you were informed by the Inhabitants, the Soldiers, though 
quartered in the fame Village a Month or two, vet they 
neither did nor would pay any Thing for themſelves or 
Horſes ; and, what is ſtil} worſe, the Inhabitants of the 
Villages and Towns where they came, were (c) forced to 
Yovide for them gratis, Wines, Fleſh, and whatever elſe 
they had Occaſion for; and it they did not like what they 
found, the Inhabitants were obliged to ſupply them with 
better from the neighbouring Villages : Upon any Non- 
compliance, the Soldiers treated them at ſuch a barbarous 
Rate, that they were quickly neceſſitated to gratify them. 
When Proviſions, Fuel and Horſe- meat fell ſhort in one 
Village, they marched away full ſpeed to the next ; waſting 
it in like Manner. They uſurp and claim the fame Privi— 
lege and Cuſtom not to pay a Penny for Neceflaries, either 
for themſelves or Women (whom they always carry with 


Countries: Corn, Wine and Salt; in Exchange for which, there is 
yearly brought into France one -million two hundred thouſand Livres 
Sterling ; the Cuſtom of Salt only being eſtimated in -02,000 Crowns 
a Year. By the King's Edict, no Man can have Salt for his domeſtic 
Uſe, but what he muſt buy of the King's Officers, at ſuch Prices as they 
pleaſe to ſell it: Notwithſtanding the Fruitfulneſs of the Soil, miſerable 
is the Condition of the Peaſant, by Reaſon of the intolerable Taxes and 
the great and uncertain Rents which are ſet upon them by the Landlords, 
There are many among them who farm thirty, forty Acres of Wheat 
and Vines, who never drink Wine, or eat good Bread throughout the 
Year, Heylin 175. 

(c) Ardlabant, ] The Oppreſſion on the poor Countryman is very 
« great, not only by the Taxes, which are unreaſonably levicd upon 
„them, but from the King's Cavalry, who do not only eat them up, 
„ but abuſe them licentiouſly ; nor are they contented with what grows 
on the Farm, but compel them to go abroad and buy Dainties, u hich 
*. they have not of their own . . . . No Reaſon or Humanity can refrain 
„ them from Injury or Violence.“ Thus Comiues (7). The Cale of Free 
Quarter, without Conſent of . the Owners, in Time of Peace, is no other 
than Robbery, and thoſe who ſupport them in it, are no better than Thieves, 
Mr. Gordon (8) has it, that the Comte De Boulnin Villiers, in his Etat de 
la France, ſays, that in ſome Provinces in France, the Soil is left uncul- 
tivated, and ſeveral Trades and Profeſſions are diſuſed, becauſe the F.a- 
bour of the Huſbandman, and the Skill and Application of the Arilt, 
are rendred abortive by rigurous Impoſitions : They chooſe” rather to 
ſtarve in Idleneſs, than to work and ſtarve. V. Fort. of Monarchy, p. 22. 


Note k. 
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(7) P. 508, (% Dig. p. 59. 
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them in great Numbers) ſuch as (d) Shoes, (e) Stockings, 
and other wearing Apparel, even to the ſmalleſt Trifle of a 
Lace, or Point; all the Inhabirants, wherever the Soldiers 
quarter, are liable to this cruel oppreffive Treatment: Ir is 
the fame through out all the Villages and Towns in the 
Kingdom, which are not walled. There 1s not any the 
leaſt Village, but what is expoſed to the Calamity, and 
once or twice in the Year is ſure to be plundered in this vex- 
atious Manner. Further, the King of France does not per- 
mit any one to ule (f) Salt, but what is bought of himſelf, 


(d) Sotrlares] ““ Subtalares, Calcei. Calceamenti genus, q. ſub taio 
© proprie (9).” A Shoe like a Slipper, with an Heel, 


Anonymus de inſtrumentis Sutoris calcearii, 


Eſt corium lether, Sibula, an Aul, Sotularis, 8 Shoe, allutaq; Cozdwane, 

galla, a lade... . Selm. Samer, & Gloſſ. ad Maith. Par's. ud v. 
(e) Caligi,] This is tae Boot-hoſe, Leg, or ſhort Stocking which Sol- 
diers wear. Caliga, was the proper Soldier's Shoe, made in the Sandal 
Zalhion, fo as not to cover the upper Part of the Foct, though: it reached to 
the Middle of the Leg. Ihe Sole was of Wood like our old Galoches, or 
the Sabots of the French Peaſants; and tuck full of Nails (10). An Hes 
(ex Gallic. chaſes, quod a caiiga Lat.) Stocking, or Fratze. This laſt 
izems the proper Conſtruction of our Author, at leaſt of what follows in 
this ſame Chapter, “non utuntur ca/igis niſi ad genua, diſcooperto reſidua 
* tibjiarum. V. Moyl's Works, Vol. 2. p. 302. 

(f) This Impoſition firſt begun under P41i/ip of Yalois King of France, 
when at War with our King Ed. III. being then in Want ot Money, he 
made a Decree, ** That no Man, or what Degree ſoever, ſhould ſell or 
© buy Salt, but from his Granaries, which he ſet up (ſeizing all the Salt 
into his own Hands, and giving the Proprietors a reaſonable Price fur 
it) which done, he {et what Price he thought good upon it, and made 
every one buy according to the Proportion of his Family.” This then, 
taken up upon that Neceſſity, has continued ſince, and Time has made 
this Gabel natural to the Subjects of France. Paſquerus * (Strphen) Ad- 
vocate General in the King of France his Chamber of Accounts, ob- 
ſerves (11), “That a People mult nat eaſily promiſe any Thing, though 
„ but once, which they will not be willing to permit tor ever (12).” 
Our Hen. IV. found Means to obtain a Subſidy, which muſt nceds have 
been very extraordinary, ſince it was not to be recorded, But, it is to no 
Purpoſe to endeavour to bury in Oblivion ſuch Sort of Precedents, which 
Princes, upon Occaſion, but too frequently, call ro Remembrance (13). 
So Taunage and Pouudage, though given to Henry V. but during his Late, 
in reſpect of his Recovery of his Right to France; and there was a Prowiſo, 
that the King ſhould not make a Grant thereof to any Perſon, nor that 
it ſhould be any Precedent for hereafter : The Record 3 Hen. V. Ns. go. 


3 
— 


(9) Du Freſae. (10) Kennett, Ro. Antiqq. 325. Natus 
A. D. 1528. ob. Aug. 31. 1615. Collier. (11) In his 2d Book, cap. 6, . 
Ruſbwy, II. 521. (. 2) Fort. 71. and Note d. 93. Note g. 93. Note h. 72. 
& leqq. So, 1. & ſeqq. Mex. 640. (13) Rapin, V. 48. and Note ib.— 
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at his own arbitrary Price: And, if any poor Perſon would 
rather chuſe to eat his Meat without Salt, than ro buy it at 
ſuch an exorbitant dear Rate; he is notwithſtanding com- 
pellable to provide himſelf with Salt, upon the Terms afore- 
ſaid, proportionably to what ſhall be adjudged ſufficient to 
ſubſiſt the Number of Perſons he has in Family: Beſides 
all this, rhe Inhabitants of Frence give every year to their 
King the Fourth Part of all their Mines, the Growth of that 
Year, every Vintner gives the Fourth Penny of what he 
makes of his Wines by Sale. And all the Towns and Bo— 


roughs- pay to the King yearly, great Sums of Money, 
which are aſſeſſed upon them for the Expences of his Men 
at Arms. So that the King's Troops, which are always 
conſiderable, are ſubſiſted and paid yearly by thoſe Common 
People, who live in the Villages, Boroughs and Cities, 
Another Grievance is, every Village conſtantly finds and 
maintains two (g) Croſs-bow-men at the leaſt ; ſome find more 
h) well arrayed in all their Accoutrements, to ſerve the 

ing in his Wars, as often as he pleaſeth to call them out; 


Tunnage granted to the King for his Life, upon Condition, c. which was 
the firit Grant of this Nature for Life, and a leading Grant. Toxnage and 
Poundage was an ancient Impoſt upon Merchant's Goods ex ported and im- 
ported, which the Parliament uſually granted to the Kings, to enable 
them to guard the Seas, and protect the Trade. This Impoit had, tor 
a long while, been granted to every King, and it had happened ſome- 
times, that after the Death of a King his Succeſſor had continued to levy 
it, till ſuch Time as the Parliament had granted it by an Ad (14). It 
is an Obſervation of Rapin (15), that all the unjuſt Methods invented by 
Princes to extort Money from their Subjects are ſo many Fountains of Op- 
preſſion, which never dry up; Succeſſors ſeldom failing to follow the ill 
Example of their Predeceſſors. V. 4 I»ft. 32. 2 Ii. 61.. Fort. 44. 
Dugd. 8. a. v. Rapin, II. 365. Coll. to Lord Bacon's Works, p. 36. 

(g) Sazittarios, ] Archers, Croſs-bow-men, formerly called, Fran- 
K. Charles VII. A. D. 1440. being willing to augment his In- 
fantry, commanded every threeſcore Houſes throughout France, to furniſh 
a Man armed and cloathed, in omni Apraratu; which, in Time of War, 
received pay of the King; and, being exempt from all Manner of Taxes, 
they were called Frank, that is, Free; but Lewis XI. broke this Eſtabliſh- 
ment afterwards, and hired $ww//5 in their Room to ſerve him in his Wars. 
Uredale on Comines, p. 64. Machiavil 261. | 

(h) In omnia Apparatu,] Scutis teliſq; parati ornatiq; (16) cum gladiis 
Scutati Milites (17) (g. i procinctu ſtantes) pare d*armes convenables. 
Du Chene. | ö 5 U 


— 
—— 


(14) X. 195. Ruſbav. II. 499. 523. Clar, I. 206. Rapin, XI. 173. 

(15) III. 298. (16) Cic. pro Cæcinna 44. (17) Cic. Philipp. II. 
Ed. Genev. 1618. To. 2. bogs. I. 15.—Delph. 457. XVIII. Ferd. Vol. 2. 1095+ 
XLII. Freigius, III. 483. v. Fort. 91. Note d. 3 
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which is frequently done. Without any Confideration had 
of theſe Things, other very heavy Taxes are attefled yearly 
upon every Village within the Kingdom for the King's Ser- 
vice; neither is there ever any Intermiſſion or Abatement of 
Taxcs. Expoſed to theſe and other Calamities, the Peaſants 
live in great Hardſhip and Miſery, Their conſtant Drink 
is Water, neither do they taſte, throughout the Year, any 
other Liquor; unleſs upon ſome extraordinary Times, or 
Feſtival Days. Their Cloathing conſiſts of (i) Frecks, or 
little ſhort Ferkins made of Canvaſs no better than common 
Sackcloth ; they do not wear any (k) Woollens, except of 
the coarſeſt Sort; and that only in the Garment under their 
Frocks ; nor do they wear any Trowſe, but from the Knees 
upwards ; their Legs being expoſed and naked. The Wo- 
men go barefoot, except on Holidays: They do not eat 


(i) Collobium,] Tunica demiſſior fine manicis, A ſhort Coat without 
Sleeves, uſed by the old Remans (18). 
Et Tunicz manicas & habent . . . . .] Tunicz veſtrz habent 
manicas, quod etiam Cicero vituperat— Manicatis & talaribus veſtibus. 
Tunica, Veſtis Romanorum interior fuit, quam habere talarem ac mani- 
catam, Flagitium Veteres exiſtimabant, ſolis enim mulieribus permiſſum 
id erat (19). Colobiis utebantur Antiqui, quæ dictæ ſunt 478 v N 
mutilus (20). #0a&6% x>7wy opponitur x2gJ7 Tunica abſq; manicis, 
ſed brevioribus, & quæ ad cubitum vix pertinerent [non quidem penitũs 
fine manicis, ſed curtis, quzq; brachia cubito tends tegebant (21)] poſt- 
modum propria fuit veſtis Monachorum, Colobiis lineis induti, quz vix ad 
cubitorum ima pertingunt, nudas de reliquo circumferunt manus. Ta- 
bular, prioratus S. Vicentii Laudun. An. 1281. Quilibet Monachus ha- 
beat ſingulis annis duas Trecas, ſeu duo Collobia. ** Spelman has it, ſub 
© veteribus Romants non reperio, ſub Imperatoribus autem mox innotuit 
etiam ſanctionibus eorum honeſtatum. Demum in promiſcuum uſum 
© yenit Monachis, Heremitis, Militibus, Colonis.” D Freſne. Pi- 
tijcus, Spelman. | | 

(k) Panms] Is taken for mean Cloathing.  Parzicularia, in the 
Digeſt (22), ſignifies Raiment and Things of ſmall Value. Parofes, 
„Qui ſordida veſte, craſſo pauno viliq; opertus eſt, nec hoc, niſi de pau- 
e pere, dicitur. Permutato Regis habitu, parno/us, ſarmenta collo 
„ gerens, caſtra Hoſtium ingreditur (23.)“ ] Panno/us. h. e. laceris 
veſtibus. The People of Frauce live at very little Expence, by reaſon of 
their great Plenty, and every Body hath ſomething of his own, Their 
Cloathing is coarſe, of very cheap Stuff; they 12 no kinds of Silks, 
neither the Men nor the Women; for it they thould, they would be ob- 
noxious to the Gcutry, who would certainly be even with them. 
. Machiavil 259. v. Mr. Addijon's Works, 4to. IV. 149, 157. 


(18) Ser. ad AZ. IX, 616, ». Edit. Delph. ib. (15) Cie. Orxt. II. 
in Calilin. Delpb. 109. (20) I/idor. XIX. 22. (21) Au. Marcellin. 
J. 14. Pitiſcus. (22) In L. Divus de Bonis Damnatorum.—Pacii 
Hagog. p. 427. Calvin. ad v. (23) Jaſtin. L. 2. c. 6. 4 


Fleſh, 
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Fleſh, unleſs it be the Fat of Bacon, and that in very ſmall 
Quantities, with which they make a Soup: Of other 
Sorts, either boiled or roafted, they do not ſo much as 
taſte, unleſs ir be of the Inwards and Offals of Sheep and 
Bullocks, and the like, which are killed for the Uſe of the 
better fort of People, and the Merchants : For whom alſo 
Quails, Patridge, Hares, and the like, are reſerved, upon 
Pain of the Gallies: As for their Poultry, the Soldiers 
conſume them, ſo that ſcarce the Eggs, ſlight as they are, 
are indulged them by way of a Dainty. And if it happen 
that a Man is obſerved to thrive in the World, and become 
rich, he is preſently aſſeſſed to the King's Tax, proportion- 
ably more than his poorer Neighbours, whereby he is ſoon 
reduced to a Level with the reſt. This, or Iam very much 
miſtaken, is the preſent State and Condition of the Peaſan- 
try of France. The (1) Nobility and Gentry are not fo 
much burthened with Taxes. But if any one of them be 
impeached for a State-Crime, though by his known Enemy, 
it 1s not uſual to convene him before the Ordinary Judge, 
but he 1s very often examined in the King's own Apartment, 
or ſome ſuch private Place; ſometimes only by the King's 
Purſuivants and Meſſengers: As ſoon as the King, upon 
ſuch Information, fhall adjudge him to be guilty, he is 
never more heard of; but immediately, without any other 
formal Proceſs, the Perſon fo accuſed, and adjudged guilty, 
is put into a Sack, and by Night thrown into the River by 
the Officers of the Proveſt-Marſhal, and there drowned : 
In which Summary Way vou have heard of more put to 
death, than by any Legal Proceſs. Bur ſtill, according to 
the Civil Law, What pleaſes the Prince has the Effect 
„of a Law,” Other Things of a like irregular Nature, 
or even worſe, are well known to you, during your abode 
in France, and the adjacent Countries; acted in the moſt 
deteſtable barbarous Manner, under no Colour of Pretcxt 
of Law than what I have already declare l. To be parti- 


() The Crown receives no other Advantage from the Barons, than in 
the Revenue for Salt; and never taxes them but upon extraordinary Occa- 
| Hons (24). The Property in France being in the ' Nobility and Gentry, 
which are the Hands by which he manages his Force both at home and 
abroad, it would not have been eaſy or ſafe tor the King to take away their 
Eſtates. Plato Red. 92. v. Fort. gz. . 


— — — 


. (24) Machiavil 259. = 
cular 
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cular would draw out our Diſcourſe into too great a Length. 
Now it remains to confider what Effect that Political Mixt 
Government, which prevails in England, has, which fome 
of your Progenirors have endeavoured to abrogate, and 
inſtead thereof to introduce the Civil Law; that, from the 
Conſideration of both, you may certainly determine with 
vour felt which is the more eligible, fince (as is above men- 
tioned) the Phile/opher ſays, Thar Oppoſites laid one by 
« the other, do more certainly appear ;”- or, as more to our 
preſent Argument, “ Happineſles by their Contraries are 
« beſt illuſtrated,” J 


CH Xͤͥ 8 


The Comparative Advantages in England, <obere the Covern- 
ment is of a mixt Nature. 


N England no one (a) takes up his Abode in another 
I Man's Houſe, without Leave of the Owner firſt had : 
Unleſs it be in Public (b) Inns; and there he is obliged to 
diſcharge his Reckoning, and make full datisfaction, for 
what Accommodations he has had, ere he be permitted to 
depart, Neither is it lawful to take away another Man's 
Goods without the Conſent of the Proprietor, or being 
liable to be called to an (c) Account for it, No Man 1s 


(a) Perendinare] To take up an Abode for two Days together. Perendiò. 
paTatorory ug rern. Perend:nus, the third Day from hence. f 

(b) The 13 R. II. 8. aſcertained the Gains of Yifuallers, and Hoſtlers, 
what they were to take for Hay and Oats over and above the Market- 
price. This laſt Clauie of ſaid Statute, wiz, the main Scope of good- 
uſing Gueſts, is retained by a /z/eguert Statute, Inn-keepers muſt take 
reaſunable Prices, make good Horſe-bread, and full Weight, under a 
Penalty (1). Exaction of 7:45 is puniſhable by the Common Law in 
I rets, as being contra Publicam Pacem & Fidem ni (2), an Enormity 
which diſtonoureth the Governm<nt, W. An Inn-kerper, or Alehoufe- 
Liepen, may jultify the detaining of an Horſe, or other Thing, from me 
till | have paid him his Reckoning. Hazwtins's P. C. B. 1. c. 78.4. 8. 
c. 80. F. 6. Croke, James 609. See 11 & 12 W. III. 15. J. 2. V ead, 
. 529. Sallell, I. 387. Dalton (laſt Edit.) p. 30. & alibi. 

(c) Tho” this be the Common Law, and confirmed to the Proprietor by 
ſeveral Statutes, the Kings of England have conſented to Laws of Re- 
ſtriction againſt themſelves, as by Stat. 28. Ed. I. 2. by the Statute of 


3 


(1) 21 Fac, 21. (2) 18 Ef. II. Readings on Statt. II. 159. v. 23 E. 3. 
c. . J ns Reports 343. | 
Proviſort, 


.2 Inſt. 47 63. Whitl. H. 281. 
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(d) concluded, but that he may provide himſelf with Salt, and 


other Neceſſaries for his Family, when, how and where he 
pleaſes. Indeed the King, by his Purveyors, may take for 
his own Ule Neceflaries for his Houſhold, in a reaſonable 
Price, to be aſſeſſed at the Diſcretion of the Conſtables of the 
Place, whether the Owners will or not : But the King is 
obliged by the Laws to make preſent Payment, or at a Day 
to be fixed by the great Officers of the King's Houthold, 
The King can't deſpoil the Subject, without making ample 
Satisfaction for the ſame: He can't by himſelf, or his 
Miniſtry, lay Taxes, Subfidies, or any Impoſition, of what 
Kind ſoever, upon the Subject: He can't alter the Laws, or 
make new ones, without the Expreſs Conſent of the whole 

Kingdom in Parliament aſſembled : Every Inhabitant is at 
his Liberty fully to uſe and enjoy whatever his Farm pro- 
duceth, the Fruits of the Earth, the Increaſe of his Flock, 
and the like: All the Improvements he makes, whether by 
his own proper Induſtry, or of thoſe he retains in his Service, 


Proviſors, &c. (3). See the Statutes in the Margin, which make it Fe- 
lonious to take from any Man what he is lawfully poſſeſt of, without his 
Conlent, tho? it be for the King's own Ule (4). So the Mirronr (5). 
& Into the Offence of Robbery all thoſe fall, who take other Mens Goods 
* by Commandment of the King, or any great Lord, without the 
&© Owner's Conſent.” The Common Law has fo admeaſured the Pre- 


rogative of the King, as he cannot take nor prejudice the Inheritance of 


any (6). The King's Court was originally ſupplied with Neceſſaries 
from the Ancient Deme/nes of the Crown, in reſpe& whereof, the Tenants 
of thoſe Lands had and have many Privileges : This Method being found 
to be inconvenient, was, by Degrees, diſuſed ; and afterwards the King 


| uſed to appoint Purwveyors, to buy in Proviſions for his Houſhold, who 


claimed many Privileges, and to have the Pre-emption of all Victuals: 
The Laws concerning Purveyors having been found, by Experience, not 
to have ſufficiently provided againſt the Oppreſſion of theſe Officers, and 


. ſeveral Counties having found themſelves obliged to ſubmit to ſundry 


Rates, Taxes, and Compoſitions, to redeem themſelves from ſuch Vexa- 
tions, occaſioned the Statute Charlcs II (7). Nihil tam proprium 
1% Imperii eſt, quam legibus vivere. Code I.. 3. Lib. 6. Tit. 3. Tyrrell, 
D. 2. p. 124. Spelm. Reliq. 248. v. Sir Robert Atkins, p. 35. Whith. 
H. 229. 

(d) — „ all Monopolies are againſt Magna Charta, becauſe they 
are againſt the {iberty of the Subject, and againſt the Law of the Land. 


— 


a 


hd. AM. 


(3) 28 Ed. III. Raflall, Fo. 99. Keb. 12 1. F. III. 36 Ed. HI. 2 & 6. 


5 R. II. 8. 20 Hen. VI. 8. (4) V. 20 R. II. 5. 2 I/. 35, 170, 223 
543. (5) C. 1. F. 10. v. Ruſbæv. II. 595, 596. () 2 Inft. 30, 
63. v. Hawkins, I. 47. ([. 7) 12 C. II. ag. v. 13 & 14 C. II. 20. 


1 Jac. II. 10. Corvell, Pourveyor, & c. Dudg. 19. a. 37. a. Rnſbw. II. 
556. v. Rot. Parl. H. 4, v. 108. 4A purgarder Les Leys, Tyrrel, D. 2. p. 125» 
8 ; are 
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are his own to uſe and enjoy without the Lett, Interruption, 
or Denial of any: If he be in any wiſe injured, or oppreſ- 
ſed, he ſhall have his (e) Amends and Satisfaction againſt the 
Party offending : Hence it is, that the Inhabitants are (f) 
Rich in Gold, Silver, and in all the Neceffaries and Conve- 
niencies of Life. They drink no Water, unleſs at certain 
Times, upon a Religious Score, and by Way of doing Pe- 
nance, They are fed, in great Abundance, with all Sorts 
of Fleſh and Fiſh, of which they have Plenty every where; 
they are cloathed throughout in good Woollens ; their Bed- 
ding and other Furniture in their Houſes are of Wool, and 
that in great Store : They are alſo (g) well provided with 
all other Sorts of Houſhold Goods, and neceſſary Imple- 
ments for Huſbandry : Every one, according to his Rank, 
hath all Things which conduce to make Life eaſy and happy. 
They are not ſued at Law but before the Ordinary Judge, 
where they are treated with Mercy and Juftice, according 
to the Laws of the Land; Neither are they impleaded in 
Point of Property, or (h) arraigned for any Capital Crime, 
how heinous ſoever, but before the King's Judges, and ac- 
cording to the (1) Laws of the Land. Theſe are the Advan- 
tages conſequent from that Political Mixt Government which 


(e) Emendas] Amends, ** Emenda, Pecuniaria mulcta, compenſatio 
„% damni, quæ arbitrio Judicis irrogatur. Differt mulcta ab Emenda : 
« Mulcta Judici, Emenda Parti læſæ datur. In ſpeculo Saxonico (8) 
& Fmenda definitur Satisfactio. Apud Gallos ſects obtinuit; Nam 
© Emenda Judicem ſpectat, vulgd Amende (9). Emenda 1077, 23:] Regi 
quales Emendas faceret, ic. compenſationem : Amends Angli dicuat, 
Gallico Amend. Frequentifſime vox occurrit, ut, Nos ab eo capiemus 
Emendam (10) Amends. Compenſatio Injuriz vel Damni, vel per pecu- 
nias, vel Benificia, vel ſubmiſſam Confeſſionem. Expiatio. Skinner, 
Spelm. Somner, ubi plurima ad hanc rem. H/lkins, Gl. 

(f) Boni aſſiduiq; Domini referta cella Vinaria, Olearia, etiam 
penaria eſt, Villaq; tota “ locuples eſt : abundat porco, hædo, agno, 
gallina, lacte, caſeo, melle.“ Cic. de Sen, XVI. Edit. Elx. p. 161. 


(g) Heftilimentum)] Supellex Domeſtica, Uienfile, unde forts vox nata. 
Du Freſne. ; 


(h) V. ante c. XXVII. Note a. 

(i) The Stat. Maga Charta (11) has it. No Freeman ſhall be taken 
„or impriſoned, or be diſſeiſed of his Freehold, or Liberties, or Free 
„ Cuſtoms, or be outlawed, or exiled, or any otherwiſe deſtroyed, nor 


we will not paſs upon him, nor condemn him, but by lawful Judg- 
ment of his Peers, or by the Law of the Land. We will ſell to no 
% Man, we will not deny or defer to any Man, either Juſtice or Right. 


1 


1 . WTI 


(5) T. 1. art. $3.2, 6, (9) Du Freſue. (10) Gl. ad Matth. 
Pari/. & ib, 2155 48. (11) . 29. 4 Ind. At. 
K 


obtain, 


—— — 
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obtains. in England: From hence it is plain, what the Effects 
of that Law are in Practice, which ſome of your Anceſtors, 
Kings of England, have endeavoured to abrogate : The Ef- 


| fects of that other Law are no leſs apparent, which they ſo 


zealouſly endeavoured. to introduce among us; ſo that you 
may eaſily diſtinguiſh them by their comparative Advan- 
tages; what then could induce thoſe Kings to endeavour 
ſuch an Alteration, but only Ambition, Luxury, and Impo. 
tent Paſſion, which they preſerred to the Good of the 
State. You will pleaſe to conſider in the next Place, My 
Good Prince, ſome other Matters which will follow to be 
treated of, 


| ten r. Xun. 
Concerning the Regal and Political Government. 


AINT (a) Thomas, in the Book which he addreſſes to 
the King of Gyrus (de regimine Principum) ſays, (b) 
“ That a King is given for the Sake of the Kingdom, and 


f (a) This Piece, de Negimine Principum, in the Order of his Works, is 


in the 14th Tome, among his Opuſcula. Thomas Againas was born at 


Campagna, in the Kingdom of Naples, A. D. 1224. He came young to 
Naples, afterwards he ſtudied at Cologne and Paris: He was called, The 
Angelic Dottor, and Eagle of Di vines. The molt illuſtrious Perſons of his 
Time were ambitious of his Friendſhip, and put a very high Value upon 
his Merit, ſo that they offered him Riſhopricks 5 in particular the Arch- 
biſhoprick of Naples, which he refuſed when Clement IV. prefented him 
to it. Libri, quos de Regimine Priacipn: ad Crpri Regem conſcripiit, 
«* oftendunt quod illuc uſq; ſuzram Virtutum Fame, Nominiſq; Reve- 
„ rentia penetraverit; quid autem Libris illis huie Regi contcribendo 
„ occaſionem præſtiterit, nondum mihi compertum eſt, niſi quod cre- 
« diderim ſuarum Virtutum Famam, gratum cum & amicum tunc illi 
* Regi, tunc alijs multis ipſum reddidiſſe. Autor Vitæ ejus.“ He died 
1274. His Works are in 18 Vol. Fol. printed at Lyozs 15 56 Hat Rome 
1570,—f4ntwerp 1612. W. Plaliaa 274, 306. Du Hirjſac's Index; Ve 
ante Cap. IX. Note h. v. %. Pan. c. 65. in pſo initio, 

b) GOD, in the firſt Inflicution of Government, having a Regard to 
the Whole, tho” he places the Power cf Order and juriſdiction in One, or 
a few; yet he does it for the Sake of thoſe many, whoſe Good therein he 
chiefly intends, Queen Eliza“, (1), in her Specch to her laſt Parlia- 
ment, concerning Monopolies, ſays, “She knew the Commonwealth was 
to be governed for the Good of thoſe committed to her, and not of her- 
& ſelf, to whom it was intruited ; that ſhe ought to govern for the Pub- 
6 lick Good, without any Reyaid to her own particular,” To the ſame 


— 


(1) Camd. El. B. 4. p. 200. Kenuc!, II. C2. Act ard I. 898. Rapin, IX. 215+ 
3 J'urpoie 
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« not a Kingdom for the Sake of the King.” Conſequently 
all kingly Power ought to be applied for, and to centre in 


Purpoſe K ing James I. (2) „ acknowledges himſelf ta be advanced for 
« his People, and not they for him.” What can be more abſurd than to 
ſuppoſe it to be the higheſt Crime to attempt to deſtroy one Man, for no 
other Reaſon but that he is King, and yet not to fuppoſe it the higheſt 
Crime to deftroy that People, for whoſe Benefit alone he was made King, 
and for whoſe Sake indeed there ever was ſuch a Thing as a King in the 
World. ba to LE „„ 
To abuſe Power to the enflaving and deſtroying of. Mankind, and. to 
the ſerving ſuch Purpoſes, the preventing whereof is indeed the only good 
Reaſon for which Power is truly deſirable; is the greiteſt WezkneſF and 
Abſurdity in the World, To employ great Power and Riches -in, con- 
quering and ſubduing many Nations, in cauſeleſsly oppreſſing M ultitudes 
of People, and ſubverting the common Rights and Liberties of Men, is 
the greateſt Folly, as well as the greateſt Wiekedneſs, imaginabſe: And 
nothing can be more weak and contrary to Reaſon, than to call that Am- 
bition by the Name of Glory and Greatneſs, which is really the moſt in- 
glorious and the moſt diſhonourable thing in Nature. GOD is the 
dupreme Governor of the World, poſſeſſed entirely of abſolute and uncon- 
troulable Power: Yet he makes uſe of that Power to no other End but to 
preſerve and ſupport and do good to all his Creatures, according to their 
ſeveral Natures and Capacities (3). As the People were not made or 
ordained by GOD only for Kings to uſe them as Slaves, or meer Brutes, 
ſuch being the Caſe, there can reaſonably be no Queſtion but that, for 
the Preſervation of their Natural and Civil Liberties, and. Properties, 
conferred on them by the very Conſtitution of the Government, not by 
the meer Grace and Bounty ot former Kings, they may not only take up 
Arms, but drive out ſuch a Tyrant, who ſo invades and inſults them, if 
they are able of themſelves to do it, or elſe may beg any Foreign Aſſiſ- 
tance to ſupport their Cauſe (Tyrrel Bibl. Polit. D. 14. p. 51. this Dia- 
logue is a Parrallel between King Charles I. and James II. and ſeems a 
Comparative Apology in behalf of the former.) When once the Common 
Good of the Subject ccaſes to be the main End of the Governors, the 
Government then ceaſing to be GOD's Ordinance, degenerates into 
Tyranny ; which may be always lawfully oppoſed by a Free-born People, 
who at firſt agreed to be governed, not as Slaves, but as Subjects (4). 
It was allowed by the Civil Law for any Judge, or Prætor, re/cribere 
Principi, if he were by him coinmanded to act contrary to any tormer 
Law or Edict of the Emperor (5). Non ef Rex ubi dominatur Voluntas, & 
non Lex (6). — © *Tis impoſſible te think them as much Kings when 
© they deſtroy and oppreſs their People, as when they protect and preſerve 
* them by governing according to the Laws, of the Kingdom (7).” 
Among the Laws of Ting Xdward, which were confirmed by William J. 
this is one, Rex, Qui eſt Vicarius Summi Kegis ad hoc ef conſtitutus 
* ut regnum terrenum & populum Pomini, &, ſuper omnia, ſanctam 
veneretur Ecclefiam, & ab Injurijs detendat & maleficos ab ea evellat 
& penitùs diſperdat quod niſi tecerit nec nomen Regi in eo conſ a. 


om 2 


— 


(2) In his True Law of free Monarchies, Fol. 195. v. Kennet, II. 668, 672. 
Rapin, IX. 268. (3) Dr. Clart's Serm. publiſhed by Himſeif, 8 vo. Lond. 
1724. p. 24. (4) Tyrrel Bibl. Polit. So. (5) Ibid. 229. 


(6) Bradon, (7) Tyrrel, D. g. 669, 
| K 2 
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the Good of the Kingdom or State: Which, in Effect, 
conſiſts in the Defence of the Subject from the Incurſions 
of other Nations, and in the Protection of their Lives and 
Properties from Injuries and Violence as to one another. 
A King who cannot come up to this Character, is to be 
looked upon as FYeak : But it, through his own Paſſions, 
Poverty, or want of QEconomy, he be in ſo diſtrefled a 
Condition, that he can't keep Hands off from ſeizing on 
his Subjects Property; by Means whereof he ſo (c) impo- 
veriſhes them, that their Eſtates are not ſufficient to main- 
tain both : In how much a more Impotent Deſpicable Con- 
dition may we juſtly reckon ſuch a Prince to be, than if 
he were barely unable to defend them againſt the Injuries 
of others ? Such a Prince, indeed, 1s not only to be called 
Weak, but (d) Weakneſs its ſelf; and is far from being a 


zee bit (8).“—In the ſame Senſe Brafor is to be underſtood, © of cui 
% Corona (9). i. e. It is the Royal Office, or Dignity, to do Juſtice and 
„ Judgment, and to maintain Peace, without the Obſervation of which 
* his Crown or Royal Dignity cannot hold or conſiſt, ad hoc electus off Rex 
« _— ut faciat Juſiitiam Univerſss (10). The King is King 
by the Fundamental Law of the Land; and by the ſame Law, and no 
other, the meaneſt Subject enjoys the Liberty of his Perſon and Property 
in his Eſtate, and it is every Man's Concern to defend this to his utmoſt, 
as well as the King in his lawful Rights and Prerogatives,—Our Conſti- 
tution is a limited Mit Monarchy, where the King enjoys all the Prero- 
gatives neceſſary to the ſupport of his Dignity and Protection of his Peo- 
pe: and is only abridged from the Power of injuring his own Subjects. 
No Man can be impriſoned unleſs he has tranſgreſſed a Law of his own 
making, nor be tried but by his own Neighbours. . . . . Nulla eſt Se- 
4 curitas, ſed omnia ſunt incerta, cum a jure diſceditur, nec confirmari 
bay 1 poteſt quod poſitum eſt in alterius Voluntate, nè dicam libi- 
«« dine (11).“ Ita ſe Rempub. geſturum ut ſciret Populi rem eſſe, non 
propriam. l. Spartianus in Vita Adriani, Var. c. 8. v. Fort.. Pref. III. 
and p. 55. Tyrrel. Bibl. Pol. D. 1. p. 63. D. 2. p. 91. Hettoman, F. G. 
cap. v4 & p. 106. & ſeqq. Rapin, V. 338. Kennet, I. 513. b. Gordon 
eg Ir is a Maxim, that a King is never Rich when his Subjects are 
" poor. 2 17-578. A 
(d). Buchanan * has ſeveral Inſtances to the Purpoſe, in Illuſtration of 
this Paſſage, as © impotentum Divitum faſtus] /mpotens hie non ſignificat 
„ jinvalidum, ſed eum, qui irz, aut alijs ſuis cupiditatibus moderari non 
teſt, Chytreus, Vis imporentis dira ſuperbiæ. Tyrannis impotent 
hoftis impij. Legum habenis impatiens regi] fignificat Hominem w# 
dex und" & d mipurira. Chytraus, Vana impotentia. Iuſolens (avitias 
Inpotens imperium, Crudelis hoſtis me eripe /mpctentice,” Pf. 17, 14.— 


ot 
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| (5) Spelm. Concil. L. L. Guil. c. 6. Scriptt. poſt Bed. 604. Wilkins, 200, 
2. Stilling . 12. % „ Se 26 (10) Bracton 107. 
A, F. 3. (11) Aquinas, ubi ſup. p. 18. * Paraphr, Pſalm, 
p 19 
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proper Head of a Free People, whilſt He labours under 
{uch Preſſures and Obligations. On the other Hand, he 
may well be eſteemed a Free and Powerful and Prince, who 
can protect his Subjects, againſt a Foreign Force as againſt 
one another : Their Properties are ſafe with reſpect to their 
Neighbours and Fellow-Citizens, not liable to the Oppreſ- 
fion or Depredation of any one; not even though the 
Prince himſelf thould have Paſſions and Occafions of his 
own to gratify : For who can be more Powerful or Free than 
that Prince who can't only bring others within due Bounds; 
but can alſo get the better of his own Paſſions? Which that 
Prince can, and always does, who governs his People in the 
(e) Political Way. So that Experience fufficiently ſhews 


19, 14.—31, 9.— 50, 17.53, 8.—56, 3.66, 12.—69, 15. v. ante 
c. 14. Note c. 

(e) Our A. in the Ninth and following Chapters gives the Diſtinction 
betwixt the Regal and Political Forms of Government; that That King 
whoſe Government 1s Political cannot change the Laws without the Con- 
currence and Conſent of the Subjects, neither can he charge the Subject 
with any Taxes or other Burthens whatſoever, without the ſame Conſent. 
—He alſo gives the Origin of both Sorts of Government,—That the 
Prerogative conſiſts in the Protection of the Subject from all Foreign Force, 
trom every Injury and Inſult which one Subject may be guilty of againſt 
another, and in a due and impartial Execution of the Laws, and in a 
very lively Manner expoſes the Character of that Prince, who, through 
his Ambition and inordinate Paſſions, reduces himſelf to a State of Po- 
verty and Inability to anſwer the Ends of Government, He has ſeveral 
Chapters to the ſame purpoſe in his Opuſculum de Natura Legis Nature, 
which are performed with a great deal of Spirit. 

There are ſeveral Maxims in the Law which help very much to explain 
the Nature of that Polirical Form of Government which obtains in Eng- 
lard, and which juſtify the Truth of our excellent Conſtitution, ** That 
Ja King of England can do no Harm” (12) is moit certain, becauſe he 
is circumicribed with Laws which are calculated for the good of the Sub- 
ject. Poteſtas Regia of facere Jaſtitiam (13), that is, to take care that the 
Laws be duly put in Execution, and that Right be done. Another Maxim, 
in Afirmance and Explanation of the former, is, Nil alind poteft Rex 
gram quod de jure poteſt (14). One other Maxim is, “ That the Common 
Law hath ſo admeaſured the Prerogatives of the King, that they ſhould 
neither take away nor prejudice the Inheritance of any.” The Defini- 
tion of Prerogative is a conſiderable Part of the Common Law, by which 
Power is put into the Hands of the Prince for the Preſervation of his Peo- 
ple. And if it be not for the good of his Subjects, it is not Prerogative, 
not Law; for our Prince has no Authority of his own, but what was firſt 
intruſted in him by the Government, of which he is head: Nor is it to be 
imagined that they would give him more Power than what was neceſſa 
to govern them. Plato Red. 118. 2 It. 63. 3 ſift. 84. v. Athin? D. 
P. 38. Rapin, XI. 463. | 


2 


(12) 117. 19. b. 7 (13) 2 Infl. 374. (14) Ibid, 187. 
KS you, 


/ 
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you, my Prince, that thoſe (f) Anceſtors of yours, who 
were ſo much ſet upon aboliſhing the Political Form of Go- 
vernment, had they been able to have compaſſed it, would 
not only have been diſappointed of their Aim and With of 
enlarging their Power thereby ; but would, by this Means, 
have expoled both themſelves and the whole Kingdom to far 
greater Miſchief and more imminent Danger. Neverthe. 
lets, hat we have ſhewn from the Experience of the ill 
Effects of a Deſpotic Government, which may ſeem to check 
and leſſen the Power of an Az/o/ate Prince, do in Reality 
rather proceed from a want of due Care, and from Miſbe- 
haviour, than from any Defe& in that Law by which he 
governs, And therefore the Regal Power or Dignity it's 
lelf is not hereby leſſened: Since the Power, whether of 
an Abſolute Prince, or of one limited by Laws (as I have 
evidently thewn in the aforeſaid Treatiſe of the Law of Na- 
tte) is equal. Bur, that the Power of an Abſolute Prince 
is attended with much more Diiticulty in the Exerciſe of it, 
and with ic Security both to King and People, the forego- 
ing Obſervations do, I think, ſufficiently demonſtrate. 80 
that a wife Prince would not with to change the Political 
Form of Goverment for an Ab/clute: And for the fame 
Reaſon it is, that &. Thomas is ſuppoſed to with, that all 
the kingdoms and Nations of the World were governed in 


— 0 


the P:Erical Way. 


(f) Probably Fdward IT. or Richard II. may be here intended. The 
former being ſeduced by Pierce Gave/ion a Native of Gaſtoigue, labourcd 
to bring in ſuch Abſoluteneſs as our Laws do not approve of. He un- 
put to dcath as a Subverter of the Laws, and a pubiick Traitor to the 
Kingdom (15). V. Pety:, Pref. p. 54, 5. c. 14. Noic a. 


(15) The. Walſing. inter Angl. Norm, 101, 48.—Ibid. 501. 6, Kennett, the 
fame Reign, and p. 204. wy 


rern. 


The Prince defires the Chancellor to proceed. 


Prince. 1 will, I hope, excuſe it, my Chancellor, that 
while I have been propofing my Doubts and 

Queries, I have obliged you to digreſs fo far from the main 
Point. What you have explained by the by, has been 
very inftructive, though 1t may have a little taken "_ oft 
rom 
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from your principal Defign; I now earneſtly defire you, 
forthwith to proceed; and, as you at firſt ſet out and pro- 
miſed me, that you would pleaſe to declare ſome other 
Caſes, in the Decifion whereof the Laws of England, and 
the Civil Law of Nations obſerve a different Method of 
Procedure, 


C.H 4 KK EX 
Of the Legitimation of Children born before Matrimony. 
s IR! In Obedience to your Requeſt, I will 


O endeavour to lay before you ſome other 
Caſes, in which the Laws aforctaid obſerve a different De- 
termination : Which 1s preferable I will not take upon me 
to ſay, but ſhall leave it to your own Judgment. The 
„Civil Law“ legitimatcs, a (23), Children born before 


a (23) Prolem ante Malrimauium, ] This Point of Civil Law, is Text 
in C. fit. de Naturalibus lib. 10. cum quis. Quomodo (ſays Tuftinian) nou 
eſt iniquiimum ipſam flirpem ſecundee poſteritatis priorem quaſi in alla exclu- 
dere, cum gratias agere fratribus ſuis paſteriores debcant, quorum beneficio if 
ſunt juſti filit, & nomen & orainem conjecuti, For the birth of the Firſt is 
often cauſe of the Marriage following. But it is limited by ſome Doc- 
tors, that the Woman be before 7 concubinatr, in fam'lia retenta, that 
there be indubitatus afjciTus ſicut in uxore, ce as you may ſee in Bartol. ad 
finem . de Concubinis. My:ſtnger. ad Iuſtit. de Nuptiis, & Aliguando. Gotho- 
fred. ad Novell, 89. cap. 15. The Canon Law agrees with the Civil in 
this Matter, as is ſhewn in an Epiſtle of Pope Alrxorder 3. to the Biſhop 
of Excefter in Ext. tit. Qui filii ſunt legit. c. G. Tania of vis. Seld. 

Preles is a Word in a large Extent, a Common Title of the Proceed of 
any Creature; and it may be interred trom our Text, that illegitimate 
Children are as no Children. The old /nper/als; (1) make no other Dit- 
ference between a Concubiue or Yice-conjux, and a His, but Honour and 
Dignity ; and by them alfo ſome Kind of Inheritance is allowed to ſuch 
Baſtards as are Naturales Liberi, that is, goiten on Concrbines. . . . . By 
the [mperia!s, and by the general Law of Fraue, a Child born before 
Marriage, and, after, the Parties intermarty, ſuch Child becomes wholly 
legitimate. Mr. Water%:uſe ob.erves that it is the Can, rather than the 
Civil Law, which makes illegitimate Children inheritable, if their Pa- 
rents marry after, and there be no other Iſſue born after Marriage. The 
Civil Lav has a Way of Legitimation of them, as our Law has, by AR 
of Parliament. W. One of the Ways by which the Right of a Father ac- 
crues, is by Legitimation, which is a Legal Act. This was either by of- 
fering and entering them in the Curia, or \Vard-Meetings, or by ſubſe- 
quent Marriage with a Concubine, or elſe by the Ke/cript of the Emperor, 


eee 
un.. 


(») Seld. III. 13335, 6. & Nott. ib. v. Domat. II. II. X. : 
K 4 [This 
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« Matrimony, as well as after, and qualifies them to ſuc- 
« ceed in the Inheritance of the Parents.” The Law of 
England does not admit Children born before Matrimony to 
take by Heirſhip. It calls ſuch an Off-ſpring natural, but 
not legitimate. In the Caſe before Us, the Civilians extol 
their Law, becauſe they ſay, that it is an Encouragement 
to Marriage, by which the Sin is done away, and fo the 
Souls of both Parties are preſerved from Damnation. They 
alledge further, that the Preſumption is, that ſuch was the 
Intention of the Parties, as it were, by Way of Contract, 
at the Time of commitring the Act; the ſubſequent Mar- 
riage demonſtrates as much. Moreover, the Church ad- 


[This Power of the Prince is not practiſed at this Day, neither can ] ap- 

rehend that there is any Thing like Legitimation “ fer Oblationem Cusiæ, 
in Uſe with us, or our Neighbours.] As to Legitimation by ſubſequent 
Marriage with a Concubine, it was endeavoured to be made part of the 
Law of England, but rejected in Parliament (2). The Canon Law al- 
lows further than the C:7;/ Law, and ſuffers a ſubſequent Marriage, with 
one that did not live as a Concubine, to be a Legitimation (3); and this 
is the Law in Germany (4), and allowed in Helland, with a Diſpenſa- 
tion (5). A Baſtard is one born out of Marriage: He {hall never inherit, 
or be Heir to any one. In Law, he is g. zullizs filius (6), no Man's Iſ- 
ſue; he can have no Heir but of his own Body. A Baſtard having gotten 
a Name by Reputation may purchaſe by that Name to him and his Heirs, 
though he can have no Heirs but of his Body. After a Baſtard is born and 
hath gained by Time a Reputation that he is the Son of B. or known by 
the Name of a Son, then a Remainder limited to him by the Name of 
the Son of his reputed Father, is good. He cannot take by the Name 
ef Tae before he is born, though the Limitation be to the g 
Je; becauſe he could not take at the Time when he was born, by chat 
Limitation, Though a Baſtard may be a reputed Son, yet he is not {ach 
in Conſideration wherecf, or of natural Affection towards him, an Uſe 
may be raiſed: He is not a Child within the Stat, of Ulills, (7) In the 
Caſe of General Ba//ardy, upon Iſſue joined, it muſt be tranſmitred by 
the King's Writ to the Biſhop, who is to try it in his Conffory Court, not 
according to the Canons, but purſuant to the Rules of the Common Law : 
By the Canons he is no Baſtard who is born before Marriage, if the Pa- 
rents atrerwards intermarry ; but, 'tis otherwiſe by the Common Laz, for 
ſuch a Child is a Ballard (8). Our Law repadiates all Vage Luft, as the 
Atiront of Marriage, and diſhonours the IJue, Children before Mar- 
riage were never allowed of here by Law to inherit, but the: contrary 
aiferted, So Glanvil, L. 2. c. 15. | Bradon, L. 2. c. 29. Flela, L. 6. 
c. 38, 9. 2 Ia. 96. & ſeqq. Coavell, Iuſt. 143. 198. 


— — 


* Grot. de jure, L. 2. c. 7. VIII. 3. v. Barbezrac, ib. (6). 
(2) V. 20 Hen. III. 9. Pref. 8 Co. 7. a. State Tracts, I. 588. ; 
(3) 1. Cu.:queitus eſt Tit. Qui fil ſunt Legitimi,. - , « (4) Cail. 2. Obicr. 


1226/2. $. - () Jiuii Com. Hood. J. L. 46. (6) . 3. b. 
123. A. (7) 32 Hen, VIII. 1 Mod, ubi ſup. 64, 5. (&) Neu 75+ 


v. 1 II. 244. a, 


mits 
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mits and allows them for Legitimate : Theſe, I think, are 
the chief Arguments, by which they juſtify and detend the 
Civil Law. To this the learned in our Law reply, that the 
Sin of Concubinage, in the Caſe propoſed, is not purged by 
the ſubſequent Marriage, though in ſome Meaſure the Pu- 
niſhment of the Parties offending may be mitigated. . (b) 
They urge further, that the guilry in this Caſe are the lets 
Penitent for their Offence, in Proportion as they find the 
Laws more favourable to it, upon which Conſideration they 
likewiſe become more apt to repeated Acts of this Kind; 
and ſo act in Contradiction both to the Commands of GOD, 
and the Ordinances of the Church. So that this Law not 
only Shares in the Guilt of the Offender by a abetting ſuch 
a Practice, but is quite beſide the Nature and Definition of 
a good Law, © which (as has been already obſerved) is an 
„Holy Sanction commanding Things which are honeſt, 
ce and forbidding the contrary.” Nov, the Civil Law, in 
the Caſe before us, rather prompts on the Party to do 
Things which are dithoneſt. (e) Nor is it a ſufficient De- 
fence of this Law, to ſay, that the Church admit ſuch Iſſue 
for Legitimates. Since our Holy Mother the Church dil- 
penſes with many Things which the docs not allow of to be 
done. So the Apoſtle diſſolved the Reſtraint upon Virgins, 
by way of Diſpenſation; when, at the fame Time he ad- 
viſed the contrary, and would rather that all Men were 
even as (d) himſelf. And far be it that ſo good a Mother 
ſhould deny her Compaſſion to her Sons, whoſe Cate is fo 
much the more deplorable, becauſe they often fall into this 
Sin, being betrayed by that Encouragement which the Civil 
Law allows it: And the ſubſequent Marriage is a good Ar- 
gument to the Church, of their being truly penitent for 
what is paſt, and of their Reſolution to contain for the Fu- 
ture. The Law of England has a quite contrary Effect:“ 
It does not give any Encouragement to ſuch a Criminal 
Action, neither docs it ſcreen the Offenders, but lays a Re- 
ſtraint upon them, threatens and inflicts a Puniſhment, 


b) Juod uon wetat Leu, id mandat. Unleſs Iſſue come (which ſuch do 
not expect, who are fo lewdly acted) Marriage would not enſue. W. 

(C} ** There is no Argument from the Piſpenſation and Permiſſion of a 
* thing to the Legitimation of it: Many Things are ſuffered for Rea- 
** ſons of State, &. to gratify emergent Neceffities, which are not other- 
* wiſe tolerable,” Dadam toleraninur Cs 10 aprubautur. W. 


(d) I Cor. VII. 
that 
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that they may not offend. The Inclination is predominant 
enough of itſelf, without any other Incitements, it rather 
wants a Curb, The Propenfions to Luft are very importu- 
nate and conſtant: And Mankind, ſeeing they cannot he 
continued of and by themſelves, (e) naturally defire to be 
perpetuated in their Species, which, without that, muſt be 
ſoon extinguiſhed : Every living Creature has an Inclination 
to be aſſimilated to the firſt Cauſe, which is of a perpetual 
eternal Duration: The Senſation of Contact, by which 
Generation is effected, is a greater Gratification than the 
Senſe of Taſte, which only preſerves the Individual. 
Wherefore Noah, by way of Puniſhment to his Son, who 
had diſcovered his Father's Nakedneſs, curſed Canaan his 
(f) Grandſon, and thereby aggravated his Son Ham's Pu- 
niſhment more, than if he himſelf had been accurſed : 
Wherefore that Law which puniſhes ſuch an Off. ſpring, at- 
fects the Sin with a ſeverer Penalty, than that which imme- 
diately affects the Offender in his own Perſon : Now, I muſt 
leave it to you to judge, how truly and zealouſly the Laws 
of England proſecute a Criminal Amour. It is not Content 
only to condemn the Off. ſpring to be illegitimate, but de- 
bars it from ſucceeding to the Patrimony of the Parents, Is 
not this a Chaſte Law, a Law of Order, does jt not more 
effectually diſcourage this Sin, than the Civil Law, which 
remits the Sin of Fornication without exaCting any Puniſh- 
nient at all? 


fe) Wellaftor, Religion of Nature, p. 154. 
it) Cen. X. 25 


Er. XL. 


Il by Baſe-born Children are not legitimated in England by the 
Tos ſubſequent Marriage. 


ESIDES, the (a) Civil Laws ſay, that a Natural Son 

is the Son of the People, concerning which a certain 

Poet, | 

Cui Pater eſt Populus, Pater eſt fibi nullus & omnis, 
Cui Hater off Populus, non habet ipſe Patrem. 


7 The Rule of the Ci Law is, that the Marriage proves the Son; 
Dias Crijut, and CL layer, it is the Law ot N ature, that he who 13 
| born 
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« He who has the People for his Father ſeems to have no 
« Father at all, or rather every one: He who has the 
« People for his Father, has in Reality no proper Father.“ 
Since ſuch an Off-ſpring, when born, had no Father, how 
by any ſubſequent Act he can have one, is not known in 
Nature? A Woman has by twofeveral Men two Sons; 
one of the ſaid Men intermarries with her; which of the 
two Sons is legitimated by ſuch Marriage ? Opinion may 
prevail, but Reaſon cannot decide; there was a Time when 
both of them paſt in Eſtimation for Children of the Peo- 
ple, or Community ; when neither knew nor had any other 
Father: Wherefore, it would ſeem inconſiſtent and un— 
rcaſonable, that a Son born afterwards of the ſame Mother 
in lawful Wedlock, whoſe Original is confefledly known, 
ſhould be debarred of his Inheritance; and that either of the 
other two Sons born out of Marriage ſhould take as Heir : 
Eſpecially in England, where the eldeſt Son, lawfully be- 
gotten, inherits to the Lands: Any indifferent Perſon would 
judge it no leſs unreaſonable, if a bafe-born Child ſhould 
have an equal Share in the Inheritance with one who is 
jawfully begotten, And by the Civil Law, the Inheritance 
is divided amongſt the Male Iſſue. St. Auſtin (b), in his 


born out of -lawful Marriage, unleſs there be a particular Law to the con- 
trary, has no Relation to his Father, who begot, but mult rely on his 
Mother, who bore him: To this agrees Tholoſſanus, who calls theſe natural 
Sons, S$purii, and Alciat ailows only legitimate Sons to be of their Father's 
Family. Anſwerable hereunto is Liftleton, & 188. v. Dyer 315. 345. 
Hale 220. 229. & Milk. 285. 0 
(b) Lib. XVI. on Gen. XXV. 5, 6. Ir appears by the Scriptures of the 
Old Teſtament that Concubinage [concubinatus] and the Children which 
{ſprung from thence, had not that mark of Infamy, nor even Sintulneſ:, 
which has been ſince fixed upon them; the Notions of the Heathens in that 
eſpe& were not looſer than thoſe of the Jews, ** Non erat vetitus eo tem- 

% pore concubinarus,” ſays Grotizs, ſpeaking of Hhimelech (1), Son of 
Gideon. Neque concubina a matroua, niſi dignitate, diitabat.” This 
was no Sin when a Plurality of Wives was allowed, as is plain by the 
Story of Gideon, who is ſaid to have had many Wives; the Reaſon oi 
which Allowance, according to the ſame Grotius, was Spes wbertoris ſobolis; 
ſuch a Wife, Grotius (2) thinks Xerzrah was to Abraham, becauſe Lihers 
eius dana tantum accipiunt. Homer (3), in the Speech of Cn, to Ex- 
mers, has it, 

Of Crete I am, and rich my Father was 

And many Children more he had. But they 
Begotten were according to the Laws, | 
But of a Concubine the Son was I. 
My Father was Cafior Hylactdes. 


—_— 
* 


(1) Judges VIII. zo. 31. & Cet. in Loc. (2) Ad Ger. c. 25. 
(3) Od. 2 (L. XIV.) v. 199. & seqq. 


Vhen 
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Book (de Civitate Dei) has it, that Abraham gave all that 
* He had unto {ſaac, but unto the Sons of the Concubines 
& which Abraham had, Abraham gave Gifts.” His Obſer. 
vation is, that thereby it ſeems to be intimated that the 
Inheritance of Right does not belong to a ſpurious Iſſue, but 
only a competent Living. Thus St. Auſtin; and under the 
Term (c) (Spurious) he includes all ſuch Children as are 


When he was dead and gone, my Brothers proud, 
Divide his State amongſt themſelves by Lot, 
And little of it they to me allowed. | 
551 Mr. Hobbes“ Odyſſ. p. 172. v. Mr. Pope, B. 14. ver. 230. 
ib. pp. 309. 249. Potter's Gr, Antiqq. Vol. 2. p. 370, 


Mr. Fof. Barnet, at the Place, quotes Solon's Law, (4) and adds, 
« Quin Alrabamus Patriarcha natos ex Concubinis donis affectos in alias 
„ Regiones emiſit, Jaco autem legitimo Filio, totam hæreditatem reli- 
quit.“ Gene/. c. 25. ver. 5.6. v. Grot. de jure, L. 2. c. 7. VIII. z. v. 
2 Chron. XXI. 3. 

Nobe ia, ] Pars bonorum paternorum, quæ nothis dabatur. Ea autem erat 
uſque ad mille drachmas. Sic Ly/ias & Iſæus, & Ariftephanes (5), & Hy- 
perides & Demoſthenes in Oratione contra Ariocratem. Suidas ad v. Har- 

pocration ad v. 

(e)“ Spurius eſt, qui fine juſto patre natus eſt, hoc eſt, qui Patrem de- 
* monſtrare non poteſt: vel qui poteſt 7 ſed non eum, qui jwe 
„ Quiritium probatus eſt. Nethas, vox eſt Græca, differt a Spurio, quod 
© certum patrem nominare poteſt, ut qui, & concubing naſcitur: ſpurins 
« non poteſt, eo quod è muliere ſe pluribus proftituente, ſive, ut Lu- 
4 cret. IV. 1064. loquitur, wolgivaga Fenere oft concepts, Pitiſe. ad v. x. 
Spurius, Nothus. | 

Baſtard.] ©* Ilegitimus. Baſtardia, illegitima nativitas. Abaftardare, 
& Baſtardum, ſeu Nothum aut illegitimum pronuntiare (6). Baſtard, 
« ex ſtupro maris ac Virgins vel Viduz Honeſte alias viventis nati (7). 
% Baftardi, vulgò a Germ. Botſart, i. e. degeneris Ingenii, ut ideo Pater 
„ non omnino certus eſt, q. tamen quodammodo certus eſt, qua de cauſa 
ei etiam omnino ab inteſtato non ſucceditur, & ex Teſtamento ejus, Li- 
< beri non ſemper ſolidum accipiunt (8).” The Laws of this Kingdom, 
and, I think, of all other Civil States, at this Day, exclude Baſtards, with- 
out a ſubſequent Legitimation, from Inheritance (9). In our Laws, a 
Baſtard is defined, ©* One who is born ex eite concubitu,” and the Rule 

in Law is, Qui ex damnato coitu naſcuntur inter Liberos non compu- 
* tantur (10). 


#4 


« Manſeribus (11) Scortum, Notho mœchus dedit ortum, 
Ut ſeges a Spica, fic ſpurius eſt ab amica. 
Se. bac. v. Calvin ad v. 


— 


— 


(4) Petter, Gr. Antiqq. II. 367. (5) Locus Ariflophanis extut in 
Avibus, p. 6:6. 429. Ed. Baſ. P.) (6) V. Brad. L. 4. Tr. 3. c. 19.— 
L. 5. Tr. 5. c. 19. Fleta, L. 5. c. 5.4 5.—L. 6b. c. 30. Du Fraſne. Speluu. 

(7) u. Com. Inſt. de patr. ad princ. nu. 10. (5) Calvin ad v. 
Baſtardi. (9) Seld, III. 1335, 1768. (10) Ne{on's Rights ot 
the Clergy, p. 80. (11) V. Spelm. ad v. Mancer, 

% Non 
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Illegitimate, or born out of Wedlock; as the Holy Serip- 
tures do likewiſe, which never give to any ſuch the Appel- 
lation of Baſtard, You ſee St. Auſtin, nay, and Abraham 
too, makes no ſmall Difference as to the Succeſhon of 2 
ſpurious or legitimate Off. ſpring. Further, another Serip- 
ture ſets a Mark of Infamy upon all illegitimate Children 
in the following metaphorical Expreſſions; “ The multi 
« plying Brood of the Ungodly ſhall not thrive nor take 
« deep rooting from Baſtard-ſlips, nor lay any faſt Foun- 
« dation,” The (d) Church alſo does the ſame, by not 
admitting them into Holy Orders; or, if it diſpenſes with 
them thus far; yet, they are never permitted to enjoy any 
Dignity or Pre-eminence in the Church. It is but fit and 
reaſonable therefore that Human Laws ſhould deprive ſuch 
Perſons of the Privilege of Succeſſion : The Scriptures allo, 
in Point of Birth, judge ſuch inferior to thoſe who are be- 
gotten in lawful Marriage. (e) Gideon, that mighty Man 
of Valour, is ſaid to have threeſcore and ten Sons of his 
Body begotten; for he had many Wives, and but one 
Son by his Concubine, and yet this one Son flew all his 
Brethren, except Fotham (f), the Youngeſt, who hid him- 
ſelf, More Wickedneſs is found to have been in that one 
Baſtard- ſlip, than in threeſcore and nine lawfully begotten, 
It is an old Saying, g (24), if a Baſtard be good, it is 


Non ingredietur Manſer, i. e. de Scorto natus, in Ecclefiam Domini 
„a Z2aſtard ſhall not enter into the Congregation of the Lord (12).“ 
They were Mamzers, who were born of any Woman whom the Law pro- 
hibited them to have Knowledge of ; whether it was by Violence, or by 
Conſent; by Error, or adviſedly, it made no Difference (13) Helm. 
Calvin ad v. v. Baſtardi. Manſer. Nothia. Spurium. Wilk. 285. v. Lowth, 
Com. IV. P. 2. p. 194. 

(d) By the Common Law, a Baſtard is prohibited from taking Orders, 
and 1s made incapable of any Eccleſiaſtical Benefice, (1) becauſe the Dig- 
nity of the Sacraments ought not to be committed to infamous Perſons, 
(2) becauſe Children inherit the Vices of their Parents ; therefore Baſtards 
are to have no Spiritual Promotion, in Deteſtation of their Parent's 
Crimes. Nel/on ubi ſup. p. 81. v. Sd. III. 2009. 

(e) Judges VIII. zo. (f) Ib. IX. 

g (24) Si bonus oft Baſtardus,] Yet ſee Tiraquell. de Nobilitate, cap. 15. 

Pontus Heuterus his Collection touching Baſtards at the End of his 
De weteri Belgio, and you ſhall find, that moſt of the brave Spirits and 
able, of the tormer Times, are in the Catalogue of famous Baſtards. 
Remember Euripides, in his Andromache, 


— — 


(12) Dent. XXIII. 2. (13) V. Perict ad Loc. 
Ne hoe 
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moſtly by Accident, or ſpecial Grace ; if wicked, it is but 
his Nature. An unlawful Brood is thought to derive a 


Nido ve, ſays he, nou yinoiw cee. * 
Many Beftards are better than Legitimates, Seld. 


By the old Laws uſed by his CMilliam the Conqueror's) Anceſtors and 
Country Men, that is, by thoſe of Norway (14), A Prince's Son gotten 
on a Concabine, Hona or Free, was equally inheritable as any other born in 
Wedlock— “ The fame William D. of Normandy uſed the Term, Baffar- 
dus cum cogromento in Epiſtola (ut aliis pluribus) ad Alanum Britannie 
„ minoris Comitem, fic orditur, Ego Willielmus cognomento Baſtardus” — 
The Baſtards of the old Phillip D. of Burgundy were wont to do the ſame; 
although of late Time it be reputed as a Name of Diſhonout (15). Ti- 
* rulum five nomen Bafardi, a quibuſdam per ea tempora, ut Honoris 
notam uſurpatum conſtat. Quod mihi maximo eſt argumento ut Vocis 
derivationem A7anam amplectar, ſc. a beſt-aerv, i. e. optima indoles, 
ſive, natura: illegitimo enim (inquit) & furtivo concubitu procreati 
animo plerunq; ſunt alacri & elato, ingenio ſagaci & Judicio exacto: 
hanc, inquam, Vocis Originationem potius —— cum in cæteris 
nulla fit gloriandi cauſa (16).“ Agamemnon, in Homer (17), declares 
Teucrns to be a Man of brave Qualities: In the Scholia it is queried How, 
from amongſt all, taking Notice of Texcer, he is called, Nabe; the An- 
ſwer 15, thatit was not a Term of Reproach, for that the Ancients thought 
Baſtards upon an Equality with Legitimates; Haſione, his Mother, though 
a Captive, yet ſhe was Noble, being Siſter to King Priam : Further, it 
is faid here for his Honour, for that in Point of Military Valour, he ſur- 
paſſed thoſe who were born in Marriage. 


cc 


Sprung from an Alien's Bed thy Sire to grace, 
The vig'rous Off. ſpring of a ſton Embrace, 
Proud of his Boy, he own'd the gen'rous Flame, 
And the brave Son repays his Cares with Fame. | . 
Mr. Pope B. 8 ver. 343. Hobi's Hom, II. 
p. LI 4. Chapman 110. 


Mr. Pope obſerves, that, as the female Captives were given for a Reward 
of Valour, and as a Matter of Glory, it could be no Reproach to be de- 
icended from them. If one might venture to criticiſe upon Eufathias, and 
other great Critics, I ſhould be rather of Opinion, with a very * ingenious 
Friend, that the Words of Homer intimate; that it was ſome kind of Slur 
at leaſt, otherwiſe what does the Particle (ag) do there? Noor wig, &c. 
And there may be a good Reaſon aſſigned why Agamemnon, upon this Oc- 
caſion, ſhould put Jencer in Mind of the Diſadvantage of his Birth, 
(Viz.) to animate him to ſuch illuſtrious Actions, as might cover over 
that Defet, All Marriage between Perſons of an unequal Rank, between 
a Free Man and a Bond Weman, between a Citizen and a Stranger, &c- 
were Species of Concubinage, and upon that Line of Virgil. 
Suppoſita de Matre Nothos u. VII. 289. Servins Note is, 
Nothos Materno genere ignobiles (18). This was the Caſe of Teucer, and 


—ů— 
23 


(14) Wilkins 216. Sheringham 346. Mr, Cooke XXIII, VI. 

(15) Seld. III. 1235, 6. 1765. Senner. (+6) Ib. v. Selm. (17) 8. 284. 
* The Reverend M. C. P. (18) Grot, de jure, L. 2. c. 5. XV. 1, 
bi 
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Corruption and Stain from the Tranſgreſſion of the Parent, 
without any concurrent Fault of his own. So all of us 
have contracted a very great Corruption from the Sin of 
our firſt Parents, though not of ſo opprobrious a Nature: 
The Blemiſh with which Baſtards are affected, is widely 
different from that of Legitimate Children. The mutual 
culpable Luſt of the Parents affects their Off-ſpring, which 
does not give its ſelf ſuch a Looſe in the lawful chaſte Em- 
braces of the Matrimonial Life. The Sin of Fornicators 
is mutual, and in Common; and as it bears a near Refem- 
blance therefore with the firſt Sin, it leaves a worſe Impreſ- 
fon on the Iſſue than that of any other Sin which Men 
commit in private without an Accomplice. So that a 
Child ſo born, may rather be called the Off-ſpring of Sin 
itſelf, than of the guilty Perſons. Wherefore the (h) 
Wiſdom of Solomon, diſtinguiſhing between a Spurious and 
a Legitimate Off-ſpring, of the latter ſays, How beauti- 
« ful is the Off-ipring of the Chaſte and Nuptial Bed? 
« The Memory of it is Immortal, being acknowledged 
« both by GOD and Man.” Whereas the other is not fo 
much as acknowledged amongſt Men; for which reafon they 
are called the Children of the People, or Community : And of 
theſe the ſame Book of Wiſdom ſays, Children begotten 
« of unlawful Beds, are Witneſſes of Wickedneſs againſt 
« their Parents in their Trial.” For being aſked about their 
Parents, they reveal their Imperfections, as the wicked Son 


in that Senſe, becauſe he was born of a Captive, he calls himſelf, Nado, 
in Sophoctes (19); the Paſſage above in Homer is a Kind of Reproach of 
Agamenuon's to Teucer ; for when Agamemuon in Sophocles (20) quarrels 
with Teucer about the Death of Ajax, he wonders that a Man born of a 
Captive ſhould carry himſelf with ſo much Pride; and, it he that was 
nothing, behaved himſelf ſo inſolently, what would he have done, if 
he had been born of one that was noble. In which Paſlage Sphacles feems 
to have had in his Eye the Speech of Agamemnon to Teucer in Homer (21). 
In Propriety of Language N49; is oppoſed to 9451957, Dr. Potter (22) is 
very particular and critical upon this Paſſage of Homer. Dau PFrefne (23) 
refers to, and quotes the Note of ZEuftathius at the Place. Poſt hunc 
* Servius Tullius ſuſcepit imperium, genitus ex nobili Fœmina, captiva 
tamen & ancilla,” Eutropius. Hearne p. 6. See Mr. Waterhouſe, 
p. 481. Hhelnm. Reliq. 179. v. Stat. Thecb, V. 222. 
(h) Cap. IV. ver. 1. & 6. | 


i. 
_— 


| (19) Ajax Lorarius, ver. 1033. Ed. Canter. Antw. 12% 1579. p. 63. Soph. 


Au 2 Scaligera, p. 63. (20) Ib. Cantet us, p. 71. ver. 1250. Scal. p. 69. 
Potter Gr. Antiqq. II. p. 365. (21) I. 5. v. 284: * (22) Gr. 
Antiqq, II. 304. & ib. 370. (23) Ad v. Baſta, Aus. 


of 
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of Noah did his Father's Nakedneſs. It is therefore thought 
that the Man who was born blind, (1) concerning whom the 
Phariſees ſaid, Thou waſt altogether born in Sins,” that 
he was a Baſtard, and ſo, in that Senſe, born in Sin: And 
when they add immediately, “ and doſt Thou teach us?“ 
They ſeem to intimate as if a Baſtard were not qualified by 
Nature, like the Iflue of a lawful Bed, either for Know- 
ledge, or for teaching others. Therefore that Law does 
not rightly determine, which equals Baſtards with Children 
lawfully begotten in the Succeſſion to the Inheritance of 
their Parents, when the Church judges them not duly qua- 
tified for Orders, or fit to preſide in GOD's Inheritance. 
The Scriptures likewiſe put a wide Diſtinction between 
them, as we have above obſerved: And Nature itſelf 
makes a Difference in her Gifts, by ſetting as it were a 
natural Mark or Blemiſh on the natural Children, though 
ſecretly impreſſed upon the Mind. Which now of thoſe 
two Laws, in the Caſe before you, do you hold with and 
give the Preference to? 


(i) Jala IX. 34. Whence our A. had this Notion, at this Time of Day, 
is difficult to determine: As particular as it is, Dr. Hammond (24) ſeems 
to intimate no leſs, Thy being born Blind is a Mark and Character of 
ſome extraordinary ill in thee, which makes thee very unfit to teach 
Doctors and Rabbies in Matters of this Moment — of a moſt perverſe and 
depraved Nature; v. J. Diodati & Whitby ad Loc. 

Nebel. Genus ſpurium. Soboles ſpuria. Adulterium, — N@-. No- 
thus. Peregrinus. Ortus legitimus in procreationibus hominum divinum 
quiddam eſt, Quare qui eo caret, . dicitur, quaſi divino [beneficio} 
privatus. Suidas, ( Kuſter To. II. p. 628. | 


* _ < _— 


(24) Ad Loc. 


CH A P. XIE 
The Prince's Approbation. 


W DEED I give the Preference to that Law which 
1 does moſt effectually caſt out Sin, and eſtabliſh 
Virtue. I am alſo of Opinion, that ſuch are leaſt entitled 
to the Benefit of Human Laws, whom the Law of GOD 
judges unworthy, and whom the Church excludes from her 
Orders and Dignities, as being by Nature more prone to 
Wickedneſs. 


Chancellor. ] 
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Chancellor. ] I think You judge in the Caſe very rightly. 
Iwill now recollect ſome other Caſes, wherein the Civil and 
Our Laws diſagrec. 


CC N A Aa 
Partus ſemper ſequitur Jentrem. 


. Civil Laws decree that the, a (25), Ifſue always fol- 
lows the Venter, that is, the Condition of the Mother: 


a (2 5) Partus ſemper fequitur Ventrem] That is in reſpec of being free 
or bond. In liberal: cauſa, matris non patris inteitur conditio. C. tit. de lib. 
cauſal, 28. avi && l. 42. placuit & de rei wendic, I. 7. Partum. Where the 
DD. diſpute this point. But in Matter of Honour, or as it were here- 
ditary Office, their Law is otherwite, as you may fre in C. fit. de Decuri- 
onibus I. 22. os l. 36. Exemplo I. 44. nullus & it. de Murileg ulis I. 15. gui 
aut. But the true Reaſon was upon this; that where Marriage, cr jure 
connubij could not be, there always parti jequrbatur wentren, in Regard 
no legal Father was of ſuch a Birth, and the ur αν,ubij extended, belore 
Chriſtianity received, only to Freemen. Lan in his Tituli, tit. de his, 
gui in potefiate ſunt, hath theſe Words, which are mote worth thaa all the 
barbarous Doctor's Comments. Connubio intervoniente, liberi ſemper patrens 
ſequuntur; non inter ueuieute conuubio, matris couclitioni accuα, excefto £0 
gut ex peregrino & cive Romana, peregrinus ndſcitur: quonian lex Menſta (trom 
whom that Law is fo called J remember not) ex ef pere ring natum 
deterioris parentis conditionem fequt jubet. Ex tive Romano & Latina, Latte 
nus naſcitur, & ex libero & ancilla, /oryur, quo tum quum his caſihus connubia 
non ſunt, partus ſequitur matrem. For his Speech of a Reman's marrying 
with an Italian Woman (not a Roman) believe it nut without Examination 
of ſuch Story as you may find collected in Carol. & gon. de antiq. jure Civ. 
Rom. lib. 1. cap. 9. and others dealing with that Subject, But clearly its 
true generally, that where jura conuubij were not, there the Roman Law 
makes the Iſſue follow the Mother, as the Law of Nature requires, which 
the ſame Ulpian ſaith alſo in x. tt. de ffatu bominum l. 24. lex; in which 
title J. 19. Celſzs agrees with what we have tranſcribed trom Ulpians 
And the * with bond Perivns were always accounted bot centu- 
bernia, and not connubia, and they were ſtiled contubernales, not conjuges, 
as appears in x. tit. de legatis 3. I. 41. uxorem F. 2. Codicillis, & C. tit. de 
{ 1ceſt. nuptijs l. 3. cum ancillis, Seld. 

This is agreed by all the Doctors, * Partus naturæ ratione matrem ſe- 
* quitur; to this Uipian aſlents (1). Lex naturz hæc eſt ut Qui naſcitur 
* tne Legitimo Matrimonio matrem ſequatur, nifi Lex ipeciatis aliud 
* 1nducit.” de hac Lege nihil amplius accepi (2); on which the 
Gloſs, * Quoad Libertatem & Servitutem quod & verum &c.“ Though 
the Father who begets may be uncertain, yet the Mother who bears him 
muſt be certain. Whoſe Child ſoever it is not, hers it is. Turnchus, 
writing of the Spur}, uſes theſe Words, ** Horum Natales non hubent 


— 


(1) L. 27. ad Sabinum. + (2) Aut Auguſiinus de L. L. ap. 
rev. To 2. 1239. 
| f * obſcurum 
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For Example, if a (b) Bond-Womaen be married to a Free- 
man, the Children ſhall be Bond. Again, if a Bond-Man 
marrieth a Free-Moman the Children ſhall be Free: By the 
(e) Laws of England“ The Iſſue does not follow the Con- 
ce dition of the Mother, but always that of the Father :" 
So that a Freeman begetteth Free Children whether he be 
married to a Bond or Free Woman. So à Bondman, who is 
married, can beget none but Bond Children. Which Law 
think you is more equal in its Decifion ? Is not that a cruel. 
Law, which, without any Fault of the Party, adjudges the 
Iſſue of the Freeman tobe Bond; neither is that Law deemed 
by ſome lets cruel, which adjudges the Iſſue of a Free Wo- 
man to be Bond: The Civilians lay, that their Laws give 
the beſt Determination in the Caſe; for they ſay, * (d) A 
« good Tree cannot bring forth bad Fruit, neither can a 
« corrupt Tree bring forth good Fruit.” And it has the 
Conſent of all Laws, that every Plant belongs to the Soil 
where it 1s planted : The Child alſo has a more certain 
Knowledge of the Mother who bore him, than of the 
Father who begot him. To this the Sages in our Laws 
reply, that a Child lawfully begotten hath no more certain 


„ obſcuram matrem, ſed Patrem appellare non poſſunt.“ W. Turneb, Ad- 
verſ. Lib. 29. c. 13. p. 1112. v. Valk. 270. N. t. 

Lex Meſia de Liberorum Conditione, a quo, & quando fit Lata, in- 
cognitum. Invenio illam apud Ulp/an. Inſtit. V. Auguſt de L. L. in 
Nenſia Hotman, Antiqq. Rom. I. p. 222. D. Briſſon. de jur. Connub. Thel, 
Ant. Rom. Grev. Tom. VIII, p. 1053. C. Refin. Ant. Rom. VIII. 2. 
(Edit. Dempſter. Lib. VIII. pars altera cap. 2. p. 1321.) Barnabas Briſſo- 
nius de Ritu Nuptiarum, & jure Connubiorum. Antenij Hotmanni, J. C. 
de veteri Ritu Nuptiarum, obſetvatio.—De Sponſalibus, de veteri ritu 
Nuptiarum, & jure matrimoniorum, item de Spurijs & Legitimatione. 
Piliſc. v. Patrick upon Ezra, p. 563. | 
(b) Si mulier ſervilis Conditions] “ Quod inter Liberos & Cives Ro- 
% 2:auos Matrimonium, id in Servorum Conjunctione & Copula, Contu- 
bernium Veteres appellärunt (3).” FJuſtinian calls it Scrvile Conſortium. 
Ulpian (4) expounds Contubernales, Conjuges ſervi & ancellæ. Connbium, 
ducenz uxuris jure facultas, nullum cum ſervis (5). Inter Servam & an- 
cillam jure Romano contuberniam eſie dicitur, non Matrimonium, Inter ho- 
minem liberum & ancillam concubiuatus dicitur, non Matrimonium (0). 
Connubium eſt, ut definit Ulpian, uxoris jure ducendæ tacultas. Et, ut 
Servius (7), jus legitimi matrimonii, P:tie. Coaull's Inſt, p. 29. Brit. 

8. a. b. Mirr. 110, | 

(e) Semper a Patre, non a Matre, Generationis ordo texitur. 1 If. 
123. 4. v. ib. & Brad. L. 4. Fo. 271, 298. 

(d) Matth, VII. 18. Luc. VI. 43. 


— 


_— 


(3) Fornerius, (4) Reg. Tit. 6. Tholoff. Synt. L. 9. c. 1. F. 3+ V+ 
Calvin. Pitiſc. (5) Ib, N (6) Great. de jur. I. 2. C. 5 Xv. | (3) En. Is 


Knowledge 
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Knowledge of the one Parent than of the other; for both 
Laws, however wide in other Reſpects, agree in this, that 
He is the Father whom the Marriage declares ſo to be. 
Is it not more reaſonable that the Itijue ſhould follow the 
Condition of the Father, than that of the Mother, ſince 
Adam, {peaking of ſuch as are joined in Wedlock, favs, 
„(e) And they two ſhall be one Fleth:” Which Our 
Saviour, in the Goſpel, thus explains, They are no more 
« twain but one Fleth.” And toraſmuch as the Male com 
prehends the Female, the whole Fleſh, fo made one, ought. 
rather to regard and to be referred to the Male, as the more 
worthy. © (f) Male and Female created he them, and 
tc called their Name Adam. The Civil Laws themſelves 
allow, that the (g) Woman always ſhines by Reflexion 
from her Huſband, whence [C. Qui Profeſſione ſe excu- 
fant L. nono L. fi.] the Text has it, We, h {26), advance 
% Women by giving them the Tities and | lonours of their 
6 Huſbands :* We honour them with the HSrnames of our 
Families, We proceed and decree tor and againſt them in 
the Courts of Law in the Name of the Huſband, We (i) 


(e) Gen, II. 24.— Matt. XIX. 6.— arc. X. 8.—Fph. V. 31. 

(f) Ger. V. 2. (v)-1 Cor. XI. 7. 

h (26) Mulicres hauore Maritorum] The text is not voucht out of the 
true Place, it is in C. fit. de incalis l. fin. and allo in C. tit. de Diguct. l. 13. 
Selce. v. Pac. Iſagog. in Inſt. Cod. &c. p. 683, 723. 

(1) The Laws = « Uxores Domicilium & Forum Maritorum ſequun+ 
tur (8).“ By the Conrte/ry of England, it Women take Huſbands bes 
neath their Degree they till retain their beit Title, which in ſome Mea- 
{ure compenſates the Subjection they are under (9), A Woman Noble 
by Deſcent, marrying one who is under the Degree of the Nobility, re- 
maineth noble; but if he was Noble by Marriage only, ſhe loſeth itif ſhe 
marry to one who is under the Degrce of the Nobility ; not if her ſecond 
Huſband is noble and inferior in Dignity to her firſt Huſband (10). If a 
Freeman marry a Bond-IWomay, ſhe is alſo free during her Coverture ; Mor 
fulget radijs Mariti, By Marriage all Women are noble who take to their 
Huſbands any Baroz or Jer of the Realm; but if afterwards they marry to 
Men not noble, in the ſenſe of the Law, they loſe their former Dignity, and 
follow the Condition of their latter Huſband ; codem modo diſſolvitur earum 
Nodilitas, quo conſtituitur. Otherwite it is of ſuch Wamen who are noble 
by Creation, Deſcent, or Birthright. Any Woman who is noble by 
Birth, if ſhe be married to a Baron takes Place according to the Degree 
of her Huſband, though the be a Duke's Daughter: But if ſhe marry to 
one under thoſe of the higher Nobility, as to a Knight or Gentleman, 
then, by Conrteſy, Place is given according to her Birth, and not her 
Huſband's, Chamb. Preſent State, Pt. 1. B. 3. c. g. 


4. Co, 118. b.—6 Co. 53. b. 


| (8) 50. Lib, 18. c. 13. F. 28. (9) V. 
. £292 Wood, C. L. 42. v. 1 fl. 16. b. 2. If. r. 50. 


” 


IN chen ge 


148 De Laudibus Legum Avglie, Chap. XLII. 


change their Habitations : But in Caſe they afterwards 
marry, a Man of inferior Rank, they are deprived of their. 


former Honours, and follow the Condition, as well as Ha- 
biration, of the latter Huſband, And fince all the Chil- 
dren, eſpecially the Sons, bear the Name of the Father, 
and not of the Mother, whence can it be, that the Son, in 
reſpect of his Mother, ſhould loſe his Rank and follow her 
Condition, when, at the ſame Time, he 1s known in, Law 


by the Name of his Father who begot him: Nay, the 


Woman is diſtinguiſhed according to the Rank and Quality 


of her tivſband, neither of which can ſuffer Diminution, 


or be ſullicd by any Crime or baſe Condition of the Wie, 
'That Law ought to be accounted crucl and unjuſt, which, 
without any the leaſt Pretence of Reaſon, leaves the Son 
in a baſe Condition, Again, as to the Inheritance, which 

the Father (a Freeman, lying under no Imputation, Crime 


or Diſability in Law, whereby Forteitures accrue) has, with 


great Care and Induſtry, acquired for himſelf and Family, 
that in the Caſe before us the Inheritance ſhould paſs into 
the Poſſeſſion of a Stranger who took no Pains in the Ac- 


quiſition thereof, ſeems very unjuſt. Further, the baſe- 


Condition of the Child aftects the Father's Name with the 


ſame Blemiſh, Again, that mult needs be judged, to be an 
hard and unjuſt Law, which tends to increaſe the Servitude, 
and to leflen the Liberty of Mankind. For“ (k) Human 


&© Nature is evermore an Advocate for Liberty.” GOD 


Almighty has declared himſelf the GOD of Liberty : This 
being the Gift of GOD to Man in his Creation, the (1) 
other is introduced into the World by Means of his own 
Sin and Folly, whence it is, that every Thing in Nature 
is ſo deſirous of Liberty, as bein ig a Sort of Reſtitution to 
its Primitive State. So that to go about to leiten this, is 
to touch ** en in the tendereſt Point: It is upon ſuch Con- 


(k) Levit. XXVI. 13. 

(1) This Account of Sin and Slavery being introduced together into 
the World, ſecms to be taken from the Curſe of Adam, and of the 
Ground, and all orher Creatures for his ſake, which were made Subject 
to Vanity (as St. Paul ſays) by Reaſon of Adlan's Sin. And that glori- 


dus Reſtitution of the Univerſe, when there ſhall be a new Heaven and a 


new Earth, is what the Apoſtle calls the earneit Expectution of the Crea- 
ture to be delivered from the Bondage of Corruption, and perhaps our 
Author might bave this of St. Paul in his View. Grew: ML Rem. VIII. 
9 & gg. Mr. n, * . =_ 


ſiderations 
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fiderations as theſe, that the (m) Laws of England, in all 
Caſes, declare in Favour of Liberty. True it is, where 
the Father is a Bondman, though married to a 77 ee-IVoman, 
the Child is, by Our Laws, in the ſame State of Bund ge 
with the Father; nor is this unreaſonable or unjuſt : For a 
Woman who has undervalued herſelf by marrying à Hend- 
man, is thereby made one Fleſb with him. In Conſequence 
of the Laws above recited, the follows the Condition of | her 
Huſband, and by her own Voluntary Act hath pu horfett 
under Subjection to him, having been” before under no 
Conſtraint of the Law fo to do. Thule, wits by Act of 
Law enter themielves Pond nen in the King's Colts, or {oil 
themiclves into Bondage without any Com: wulfion are in the 
ſame Caſe. How then can the Laws inake that © n Fr:2, 
whom the Mother, in the preſent Inſtance, has 0 bro "CAT, 
forth in her State of Subje2io : For no Hu md can ever, 
be ſo much in Subjection to his Wile, let her be of never io 
High a Rank or Quality, as this W man hach made herſelf. 
(n) ſubjec? to her Huſband ; whom, thuugh a Le dna, the 
hath” advanced to be ker: Lord, according to the Sentence of 
GOD himſelf, pronouffeed. in (0) Holy Scripture, © That 
«every Wife thatl be. in Subjection to her Huſband, and 
& he ſhall rule over her.” What the Cipifans fay concern- 
ing the Fruit of a Good or Corrupt Tree, is more tc our 
Purpoſe than to theirs; fince every Wife is either Pond or 
Free, according to the Condition of her Huſband. At. in 
whole Soil (pray) does the Huſband plant, if not his owwn,, 
when the Wife is made cone Fleſb with him? What it be 
hath grafted a Slip of a good Kind upon a Ce Stock, 
fince the Tree is his Property, is not the Fruit ſtill his Fruit, 
though it favour of the Stock? So the Children begotten of 
a Woman are the Hutband's, whether the Mother _ Bund 
or Free. Nevertheleſs, by the Laws of Englana, the Lord 
of a Bond- Il oman, who 1 is married to a Freeman, without his 
Conſent firſt had and obtained, I ſay, in this Cafe, thovzh 
the Lord can't. get her divorced @ viculo Metrimoni (it be- 


(m e « No Preſeription can be. rom illegal AQs, er againſt Lib y. 
« Poguli omnes ad Aguilonem potict Libertatem quandam i-irant, Bein. 
. de Repab. Ln. e ii | 

(n) Ram, VIII 2. A Woman: who hath an Huſt and is bound hy the 
Corjugal Law to be Subject to her Huſband us long us he lives; the Latu e 
her Aead. V. e. The Laas whereby he has the Kight to his Wife. This 
Law 4%: 4115 him. Hammond, Locke, Whitby. 


(0) Gen. III. 10. 
L 3 ing 
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ing expreſly ſaid in the Goſpel, * (p) Whom.GOD hath 
4 joined together let no Man put aſſunder.“) Vet he ſhal} 
recover againſt the Freeman all his Damages which he hath 
fuſtained by reaſon of the Loſs of his Bond- oman, and of 
the Service which ſhe owed him. This, I conceive, is the 
Sum, Subſtance and Manner of proceeding according to 
the Laws of England, in the Cafe now declared. And now, 
ny Prince, what is your Opinion of the Matter, and which 
of the two Laws do you judge to be the moſt eligible? 
v. Covels Int. Tit. (®) Dillenage-——Cowel, Inſt. de 
Jrgenuis, Tit. 4. p. 33. A ets 


(p) Marth. XIX. 6. 
(*) By the 12 C. 2. c. 24. all Tenres are turned into Free and Com 
mon Socage. 


The Prince yields his Aſſent. 


Prince. HERE's no Pretence in Reaſon to doubt but 
48 that in this Caſe the Laws of England excel 
the Roman-Imperial Laws : And, for my own Part, I always 
think that Law moſt eligible, which ſhews more Favour 
than Severity to (a) the Parties concerned 1a it, and who 
are to be judge by it. For I remember an excellent Ry/e, 
which ſays, «© That Matters of Hardſhip are odious, and 
* ought as much as poſſible to be reſtrained, but (b Favours 
are to be amplified, and extended to their full Extent,” 


(a) Another Edition has it (partubus) and Mr. Mulcofter tranſlates it 
{Children My Edition has it, Partibus. Either Word ſerves the In- 
tention. 

(b) Fawores convenit ampliari (1),] In Caſes which concern our Liber- 
ties and Properties, our Lives chiefly, this Rule is extended. S/4:/07d (2) 
ſays, "That though, by the ſtrict Rule of Law, the Reading of two 
or three Words of the Verſe aſſigned, is not reading as a Clerk, and 
* that he ought to read the whole Verſe. Though at felt he canuot read, bu: 
« begins with Spelling, and after puts the Letters together, and ſo reads, 
„ Yer, in favorer Vitæ, he ſhall have the Benefit of his Clergy, as appears 
& by the Book Caſe,” Ed. IV. (3). So, of the Allowance of the Benelit 
of Clergy upon the Arraignment it was very prejudicial to the Priſoner, 
for that he loſt his Challenges to the Inqueſt, which found him guilty, 

and yet upon the Inqueſt of Office, formerly uſed, t ſciatur gualis Ordi- 


— 


3 ( Pacius Anal. A 1036, (2) P. C. 133. by (2) Trin. 
9 Ed. IV. Fo. 29. PI. . | | : a ; 


41. | 
Aae 
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Chancellor. With good Reaſon: I will propound one 


Caſe more, wherein the two Laws differ, and then con- 
clude; leaſt I prove tedious, whilft I expatiate upon the 
variety of more Caſes, and the Difference each Law ob- 
ſerves in its Deciſion; and fo my Diſcourſe would be drawn 


out into fuch a Length, as inſtead of Entertaining, to diſ- 
guſt you. | 
nario liberari dibet, he forfeited all his Goods and Chattels, and the Profits 
of his Land, until he had made his Zurgation, therefore Sir John Prijot, 
C. J. of the Common Pleas, with the Advice of the reſt of the Judges, 
in the Reign of H. VI for the Safety of the Innocent, and to relieve poor 
Priſoners who were deſtitute of- Counſel, would not allow the Priſoner tre 
Benefit of his Crgy, before he had pleaded to the Felony, and having 
had the Benefit of his Challenges and other Advantages, had been con- 
victed thereof, which Courſe hath been generally obſerved ever ſince. 
* [t was reſolved in the Caſe of the Lord Audliy, that the demanding 
Clerg y before the Party anſwered, where Clergy was ? owable, amounted 
to a confeſſion. State Trial;, I. p. 265. * V. 2 rt. 164. M. 3 H. VII. 
pl. 10. v. Coxvell, Inſt, 324. Burnet Ref. II. 323. 


CH AK INE 
Concerning the Tuition of Orphans. 


HE Civil Lats commit the (a) Guardianſhip of Or- 
phans to the, b (27), next in Blood, whether the 


(a) This Act in Law of the Grardianſhip and Trition of Orphans is ac- 
cording to the wiſe Proviſions of the Law of Nature and Nations, To 
help the Inability of Orphans, who have not probable Difcretion te guide 
themſelves in any commendable Meaſure, but are apt be deceived 
through a natural Levity and Inexperience, It was cer in all Times and 
Nations made good by the Appointment of ſome Vernon of Years, Inte- 
grity and Worth; who, during the Orphar's Tri ipacity to order himielf 
and his Affairs, ſhould diſpoſe them to his beſt Advantage for him. From 
this common Practice of Nations St. Paa/ (1) mentions this Law, © The 
Heir, as long as he is a Child, differeth nothing from a Servant, though 
* he be Lord of all” [Owner of the whole Eſtate] ** but is under '!'acors 
and Governors [in his Minority governed by Guardians, and the 
Eſtate ordered tor Receipts and Expences by Stewards till the Father by 
his Will, or the Laws of the Land put him in Poſſeflion. Hammond. 
W. Wilk. 21. N. w. 

„Ut multas juris Species à Normannis, fic etiam & dictiones mutuati 
% ſumus. Illi autem (Suardien) eum appellant, quem Roznani Tutorem : 
* vel potius Tutorem & Curaiorem unica hac appellatione comprehendunt: 
* in quo Nos quoq; eos imitamur, eum quem illi (Sardian) Cz/fodem vel 
* Gardianum dicentes. Coavell, Inſt. p. 54. 

b (27) Proximis de cor um. ſanguine,] The Civil Law firſt gave the Ward- 
ſhip (of Males till XIV. of Females till XII.) to the Adgnati, or thoſe, 


1— 


(1) Gal. IV. 1. 8 1 
14 gui 
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Relation be by the Father's or Mother's Side, that is, to 
every ou as, he ftands next in Degree and Order, to take 
by Inheritance, in Caſe the Orphan die. The Reaſon of 
this Law is, No one is preſumed to take more Care of, 
or to have a greater Regard for the Orphan, than he 
« who is next in Blood.“ The Laws of England determine 
quite contrary in the Caſe. If an (c) Inheritance which is 


gui per maſculos confunguntur, and this was by the Laws of the XII Tables, 

as appeareth T. it. de lgiimis Tutoribus, J. 1. Tait. Tit. de legit. 3 
But the Difference twixt atenati and cognath both in Inheritance, as alſo 
in Waraſhips, Fuſtiuian took away in Arthent. 118. cap. 5. and this is 
that which 13 here ſpoken of, and ſo is that Law at this Day, Selden. 

(c) Inheritance ta Socuge, ] There was not, as I conceive, any Cliilenege 
in ng/azd in om A. Time, nor avy Fitates held in baſe Tenure, except 
Co hold; of Inheritance be accounted ſuch ; but much of the mean Eftates | 
in Sotage, that is, the Service of the Plouz h; therefore, he ſhews how 
the Children of ſuch, being Infants, or otherwiſe uncapable to manage 
themſelves and their 15 ates, are cared for by the Law, that is, the Lord 
of whom they hold ſuch their Effates, grants over the Cuſtoy of the 
Heir 6f fuch Socager to his next of Kin, e cannot inherit. . And it is 
a very juſt uli, © not to commit a Minor to the Hands of thoſe who 
„may be Gainers by his Death,” * All Lands being derived from the 
Crown, as the greit Tenures called in Dome/day- Bock, Tainlands (2), 
n ere in the Hands of the Ne bility and Gentry, who held them in 1jcuage, or 
other military Tenures, and attended the Kings in their \Wars ; fo, the 
leſſer Ones, named in the ſame Book of Domeſday, Reevelands, were held 
in Soccage : The Heirs Mates within XIV. Females within XII. In Caie 
of no Uiſpotition (in this Caſe, I think, the Lord of the Fee, upon Peti- 
tion, is to grant it to that Perion fo appointed ; none in th e breſumption 
ot Keaſon being more prudent to judge ot the Fitneſs of a Euarrian for 
his Child than the F ather,) or Delivery of the Father in his Life time, 
they were in che Cuſtody ot the Prochein amy à gue Le Feretage ne fret de- 
fend; 1 (3). The Law, i intending the Pretervation and good Education of 
the Child, commi!'s it to them who have a great Intereſt of Love to perform 
the Truſt, thoagh none of the Etate, not any Temptation from Advan- 
tage to ce eit and betray it. W. V beds Inſt. C. L. 183, Hickes, 
d. e. 73. 14; and Note d. Sed. III. 056. 

Soca. d. 8 Quorun; quodvis fin; pliciter & generatim acceptum, 
Libertatem, priviles tum (£234 fram vocamus, a' Gailico, Franchije) 
al cui a Poge induhlum tym fcat, Ita Soca placitorum poteſtatem ſonar 
hive Joriſdictionem & jus tevendi Curiam (ut loquuntur Forerſes noſtri) 
in al:; 10 Doy.inio:; ou, en rivilegio Regis, gaudet c cujuſlibet feud vel 
Mz neril Dominus in ina cal vocan ) Baron. . . Soba tom ficat liberta- 
tem Curiz tenentium quam Sokam appellamus (4), cui convenit Codex 
quidam MS, ecclel. Cautrar. Sore, Aver fraunche court de les homes... 
territorium præcinctun, in quo Saca, & cxlera privilegin exercentur, Koca 
præcin Dug {Omar : Saca nutem cum catteris, fc. Uol, Team, 3 nkangtheke, &c. 
ipia ſunt privilegia, ſive privilegiorum Species intra territorium eju{n1odt 
exercendurum. . A Soca hac, Senſu quo —— immunitatem, liber— 


* Wilk. 2b. N. m. (2) Speiau. Reliq. 38. (3) 1 Infi, 87. b. §. 123. 
(4) Fleta, LE . 47. ; 


tatem, 
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held in Soctage deſcend to an Orphan from any Relation by 


the Father's Side, ſuch Orphan {ſhall not be in Euardianthip 
to any of his Father's Relations; but he ſhall be taken 


Care of by the, d (28), Relations of his Mother's Side. 


Again, if an Inheritance deſcend to him from any Relation 


by the "Mother's Side: The Orphan and ſuch his Eſtate 


ſhall be under the Care and Direction of the next a-kin by 


the Father's Side, and not otherwiſe, until he come in Ape. 


The Law ſays, „To commit the Care of a Minor to him 


« who is the next Heir at Law, is the ſame, as delivering 
« up a Lamb to the Care of a Wolt, that 1s, to be made 
« a Prey of.“ But if the Inheritance be held by (e) 


tatem, fignificat, venit terrarum illa apud Nos poſſefſionis Species, Socka- 
giun, Was Socagium dicta: Sumpto hinc nomine, quod terra eo modo poſ- 
ſeſſa, (ſub certis ſc. & Nominatis Servitiis in patto inter Dominum & ejus 
Vaſſallum convento con entis) a quibuſcunq; aliis meribus (r] immuniis fig 
& Libera; v. Ira-tatuin de (7451.4 nd, cap. 4. Se. v. Speim. Relig. 249. 

d (28) Ex parte m tris, ] bis Harter ut So .uge Vardihip is grounded 
upon that ancient Gr i J, heid to this D:y regularly. Nanguam cuſto- 
dia alicujus de jure alis remnnet de quo habe tur, juſpicio quod poffit cel elit 
aliquod jus in piu hered tate clan we. Glanvl hat it lib. 7. c. 11. & Braten, 
lib. 2. c. 37. F. which is the ſame in Sabltance in Littleton, & 123. and 
Breton, cap. 66. Seld 

(e) Per Servitium militare,] That is, Efcuzge, and Gzand Secjcantie. 
Knivhts-Service drew after it Homage, Ejcuage, Ward/hip, &. but by the 
Sta. C. II. (6). All the Military Teaures, as to Ward/ip, Marriage 
and Relig; are made void, and turned into Free and Common Soccage. 
'The Hunorary Services of Grad Serjeantic are excepted (7). - Thoſe 
Kinds of Military Fiefs or Fees, as wi nuw have, were not till the Nor- 
mans, with whom the Cuitom of 1/".-./ 5ips in Ch [They began, not 
under Fen, lit. as molt ignorantly Ralph Higden, the Monk ot Chefter, 
and Polydore tells you] came into England; but, before that, I ardi were 
in Seo?) 14d, if their Stories and Laws of Malco/m II. (8). deceive not. 


When he diftributed the Kingdom into Tenancies, then“ Omnes Barones, 


« {ay his J. anus, concelierunt foe Nur oa & Nele um, de Hærede cujuſ- 


Sommer. Cowell, L. 1. I. 17. & p. 02. 2. 1 f. 75. b. 


— 


— — — — —— — — 


(5) V. LL. Ed. Conf. G. ap. Cl. Selen ad Zadmer. p. 184. c. 33. Sell. II. 


10 50. Wilk. 22 5,—''), 202. & Gi. au LY, Soca & Soca. (6) 12 CG II. 24» - 


(7) $ VIL. &ieqq. (8) V. Scene ad v. v. Relewinin, Yards. 
(9) Seld, III. 103 2. 3 V. Spoti/avode, P- 28. . 
UAnights. 


— 
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_ Knights-Service, and not in Saccage, Hen, by the 
Laws of the Land, the Minor and his Eſtate ſhall not he 
under the Management of his Relations of either Side; 
but both ſhall be under the Care and Direction of the Lord 
of the Fee, until he arrive to his complete Age of one and 
twenty: Who can be ſuppoſed better qualifyed to inftru&t 
him in (f) Deeds of Arms, which, in Virtue of his Te- 


f) Ii afibus Beliicis,] For the Ground and Cauſe of Knight-Service 
Wardſhips, was in this, that the Lords, of whom the Infants held, might 
bring them up till full Age, and inſtruct them in militarie Performances 
that ſo they might be better able to do their Services by which they held ; 

which becauſe they could not do in their Infancy, the Profits of the Land 
was, as at this Day, taken by the Lords to ſupply the Defect of Service, 
Neither is this Cuitome of Wardſhip ſo new, as Randolf Higden, in his 
Polichronicou, or rather ſome others, not underſtanding him, 1gnorantly 
make it, by ſuppoſing the Beginning of it here under Her. III. Cleerly 
Wardſhips were before and from the Normans, at leaſt. See the Grau 
Cuftumier, and Glaumil, lib. 7. cap. 9. Neither, if Higden himſelf had 
underſtood thoſe Words in his Chronicle, which he took out of a former, 
written by another Monk of Cheſter, which I have ſeen, had any Autority 
there been for Henry the Third's beginning them. His Words are theſe, 
ſub anno 1224. & 6 Hen, III. Magnates Angliæ conceſſernnt Regi Henrico 
Wardas hæredum & terrarum ſuarum quod fuit initium multorum malorum in 
Anglia. An old Chronicle in that ineffimable Library of Sir Robert C:/tor, 
written by another of Higdia's Convent, under the ſame Year ; Magnat 
Anglize reddiderunt Wardas ſuas Regi, quod fuit initium malorum, I his 
Monk knew what he ſaid, and uſed the Word Vardas chiefly tor Forts, 
Caſtells, Honours, and the like; by which the Poſſeſſors preſerved their 
Safety in thoſe troubleſome Times. For at Northampton all ſuch were 
rendered to the King by the Nobility, upon the Exaction of Tabu de 
Burgo, Chief Juſtice, as both Matthew Paris and Florikegus expreſſe in 
theſe Words, reddiderunt ſinguli caftella municipia, honores & cuftoaias Regi 
gue ad coronam ſuam ſpectare widebantur. Perhaps cuſfodie might here 
comprehend the Wardſhip too of ſome Heirs: But if ſo, yet they were 
+ ſuch as ſome great Men poſſeſſed by reaſon of antient Tenures, ind the 
King would them have, with the Caſtells and Fortreſſes by others held, 
that he might enjoy them with their Inheritances, as Part of Securitie 
againſt the Barons. No ſuch Intent is in any of the Elder Monks, as 
ſome would extract out of Polychronicon. Neither was that giving of 
Wardſhips to the King, other then as if the Nobilitie ſhould now give 
all their Wards to the King; ſuppoling that the Storie were chiefly of 
giving Wardſhips of Body and Land in the common Senſe of Warae, 1s 
Higden miſreports it. But for the true underſtanding of that in Storie, 
take Rot. Fin. 6 Hen. III. nem. 4. where a Recital is, provi/um off dr con- 
filio Archiepiſcopi Cant. & Epijcoporum Angliz, SH. de Burgo fuſtitiorii 
aoftri, & Comitum & Baronum no). rorum, quod d die Sanf?i Barnabe Apr/toli 
proximo præterito caperentur in mauum noſtram omnia aominica naſtra, Ee. 

And hereupon Writs go into all Shires, to ſeiſe into the King's Hands all 
ſuch Lands, Caſtles, Forts, Manors, &c. But for the Leg of 
Wardſhips in Britain, both England and Scotland, tee alſo Heb?. Boet. J. 11. 


Buchanan. Rer. Scot. J. 6, & 10. & lages Malcolmi 2. Seld. v. Whit, H. 23. 
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nure, he's obliged to perform for the Lord of the Fee, than 
the Lord himſelf, to whom ſuch Service is due from his 
Minor; and who is ſuppoſed to have a ſuperiour Intereſt to 
advance his Ward in the World, in this and other Parts of 
Education, than any of his own Relations or Friends. The 
Lord, in order to have the better Service from his Tenant, 
will uſe his utmoſt Care, and may well be thought better 
qualified to inſtruct him in this Way, than his own Relations, 
who, probably. in this reſpect are preſumed, for the molt 

art, wholly ignorant and unpractifed ; eſpecially, if his 

ſtate be but a ſmall one: What is or can be of greater 
Uſe to a Minor, who, in Conſequence of his Tenure is 
* obliged to venture his Life and Fortune, if required, in the 
Service of the Lord, than to be trained up in Military Diſ- 
cipline, whilſt he is yet a Minor. When he comes in full 
Age, he can't decline the Nature of his Tenure, but is 
' obliged to do Suit and Service to his Lord of whom he 
holds. Indeed, it will be of no ſmall (g) Advantage to the 
Kingdom, that the Inhabitants be expert in Arms; for the 
Philojopher ſays, “ (h) Every one behaves boldly in that 
„% Way in which he knows himſelf to excell.” Is not this 
Law then, in your Judgment, my Prince, to be preferred to 
the other already deſcribed ? | V, Cowell, Inſt. L. 1. Tit, 15. 
p. 56, 

(g) In the Confeſor's Laws, it 1s, ** Dehent univerſi liberi homines, 
% Sc, ſecundum fe dum ſuum, & ſecundum tenementa ſua, arma ha- 
* bere, & illa ſemper prompta conſervare ad tuitionem regni, & ſervitium 
„ Dominorum ſuorum, juxta præceptum Domini Regis expiendum & 
6 peragendum (10),” See the Laws of the Conqueror to the fame Pur- 
pole (11). The Cuſtom of the Nation has been to train up the Free- 
holders to Diſcipline ; v. 13& 14 C. II. c. 3. & ib. $. 20. and Title Aar, 
in the Table to the Statutes, 


(h) The Commentator, in the Margin, quotes Gaſend. Tom. 3. Lib. 1. 
Exereit. Paradoxorum. | 


(. ic) Lambard, p. 135. Milt. 204. b. ſub ſinem. (11) Ib. 228. b. 
L. 58. Hale Hiſt. 107, 221, 


CH A RSS 
The Education of the young Nobility during their Minority. 
i W is ſo; for in the firſt Inſtance (as you obſerve) 


it provides with greater Care and Caution for the 
Preſervation of an Orphan, than the Civil Law does: But 
| I 2m 
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I am much more pleaſed with the other Part of it; becauſe, 
by this means, our young Nobility and Gentry cannot fo 
eafily degenerate ; but will rather, in all Likelihood, go 
beyond their Anceſtors in Probity and (a) Courage, and 
in every Thing that is (b) virtuous and Praiſe-worthy, be- 
ing brought up in a (c) ſuperior and more honourable Fa- 
mily than that of their Parents: Nay, though. their Fathers 
may have had the good Fortune to be educored in the like 
Manner before, yet the Father's Houſe, even with this 
Advantage, cannot be compared to that of the ſuperior 
Lord; 10 hom both, in their Turns, have been in 
Ward. Princes of the Realm, being under the fame 
Regulation, like as other Lords, Who hold immediately 
from the King, can't ſo ſoon run into Debaucheries, or a 
down-right Ignorance : Becauſe, during the Time of their 
Minority, they are brought up at the (d) Court. Upon 


(a) Strenuitate] i. e. A reſolute Boldneſs and Undauntedneſs in virtuoas 
Uvpdertakings. W. 

(b) Morum honeſtate] Honeſty in Engliſh, does not anſwer to FHonefas in 
Latin —Perhaps it may rather be rendered Gencrofity of Mauners.— 
Honeſtum ſignifies every Thing that is virtuous and decent and praiſe- 
worthy, and is oppoſcd by the Moraliſts to Turpe, which fignities every 
Thing that is baſe and vitious, 

(c) Formerly the State ot the Baronage was great: They were attended 
upon by many Rerainers and Servants well born, well mannered and well 
clad, The Majeily of 7ngland was ſeen in their Nobility, Equipage, 
Tables, Solemnities, Othcers and Recreations. All Arts, Arms, Ex- 
erciſes, Pleaiures being there ſo ordered, that Perſons of both Sexes ſent 
there to be educated, came away accotplhed. W. v. Burnet Ret. II. 
Append. 412 | | 

(d) Domo Regia] The Court, in other Terms, 2d RAS, and Handi. 
It has proper Rewards and Encouragements for thoſe who frequent them, 
Our Laws make it exempt from ordinary Juriſdiction : Offences commit- 
ted within the Verge of the Court, contrary to the Sacredneis of the 
Place, are highly puniſhable. The Stature Nich. II. (1) enacts, that 
* the Court of the Steward and Marſbal of the King's Houſe, nor alio 
« the Juriſdiction thereof, ſhall not pats the Space of XII Miles, io be 
* counted trom the Lodging of our ſaid Lord tne King.” By ar.ocher 
Sratute, (2) “ It a Man maliciouſly ſtrike in the King's Court, by reaſon 
% whereot Blood i, hath been, or ſhall be ſhed, his Right H 1:4 {all be 
«ſtricken off, he ſhall have Judgment to have perpetusl , priſonment 
« during his Life, and ſhall pay Fine and Ranſom at the King's Plea- 
„ ſure.” See there the Ceremony at the Execution (3). — The Reſidences 
of the King are accounted honours by the Stat. Hen. VIII. (4). It be- 
ing againſt the Honour of the Sovereign to have his Laws violated in his 


— 


(1) 13 Rich. II. 3. (2) 33 Hen. VIII 12 VII. (4) Chan. 
B. 2. Chap. XIV. Stamf. 3%. a. V. Cafe S. Edmund Knevet in Baker 301+ B. 
#oveil's Deſcr. England 197. (4) 37 Heu. VIII. 18. 


Preſence; 


Chap. XI. v. De Laudibus Legum Amglie. 57. 


which Account I can't but highly commend the Magnifi- 
cence and State of the King's Palace, and I look on it as 
an (e) Academy for the young Nobilicy of the Kingdom to 
inure and imploy themſelves in robuſt and manly Exerciſes, - 
Probity and a generous Humanity. All which greatly 
tend to the Reputation and Proſperity of the Kingdom, 


Preſence ; the Penalty of ſuch Inſolence is very ſevere. All Perfons who * 
approach the King's Court are to be well habited according to their De-'- 
gree and Quality, and to demean themielves with all Sobriety, Decency 
and good Manners. W. V. Burnet, Hiſt. Ref. I. 269. Rapin, VII. 583. 
Sn. Reliq. 58. K. Ed. 6. Journal p. 62. | | 

(e Gymnaſiam] Academy: Seneca (5) terms Pyrrhus the Inſlitutor of 
theſe Gymnaſia,—** Pyrrbus certaminis Gymnici præceptor] an Regem 
illum nobilem, an potids alium hujus artis, a quo & Pyrrhica ſaltatio- 
nomen habet.“ — The Exerciſes of Running, Vaulting, Jatting, Wreſt- . 
ling, Lilting and Tournaments, were always judged proper for Courts 
and peculiar to them; They took Youth off from Etfeminacy, and inured 
them to Manlineſs. The Greets had their Lyceum Academia, and Cyno- 
argen for the inſtituting of Youth, and Gymaafiarche purpoſely deſigned 
to attend them (6). The Gymnafia are ſaid to be fiiſt in Uſe at Lacedamon, 
but were afterwards very common all over Greece, and imitated, very 
much augmented and improved at Rome. They were not ſingle Edifices, 
but a Knot of Buildings united and capacious enough to hold many 
Thouſands of People at once, and Room enough: for the Philoſophers, 
Puctoricians, and the other Prof-flors to read their Lectures; Wreſtlers, 
Dancers and all others, who would, to exerciſe at the ſame Time, with- 
ont the leaſt Diſturbance or Interruption. There were at A:hens, and in 
other Parts of Greece, military Academies, or Gynnaſia, Schools where 
young Gentlemen reſorted to exerciſe Dancing, Fencing, Riding, Sc. 
Theophraſ?. de Blanditia (Wheecdling) Arifoph. & Schol. in Equi Xenophs 
de rebus Grec. LL. 1, 2, 3, 6. 


© Ante Solem exorientem niſi in palæſtram veneras 
« Gymnaſi: præfecto haud mediocris pznas penderes. 
* Thi curſu, luctando, hatta, diſco, pugillatu, pila, 
« Saliendo ſeſe exercebant magis, quam ſcorto, aut ſaviis: 
- © Thi ſuam ætatem extendebant. Plaut. Bacchides III. 3. I. 20. 
41 
V. Widas ad v. Teudclæ. | Tet 8 
Rapin, (y) has it, that Alſied the Great, educated at Court, or at O:x- ' 
ford, a great many young Noblemen, who were inſtructed in all. Things 
neceſſiry to render them one Day ſerviceable to their Country. But this 
was not the only Way he took to make the Arts and Sciences flourilh ; ' 
His own Example greatly contributed towards it; for never was -a Prince 
more given to his Studies. Our Kings were, according to the. firſt Inſti- 
tution, the Guerdians of the Ward: They bred them up in their Courts, 


and diſpoſed of them in Marriage as they thought fit. Burnet, p. 16 
V. 14;1. H. 2 z. & 12 


— 


(5) De Ira, L. 2. XIV. Ed. Lipſ. Fo. Inet. 1676. p. 26. (6) v. 
Poter's Antiq. I. 39, 42. Pitiſc. ad v. unqſiarcba & ſeq. A. Gell. 390. * 


(7) 1. 359. 5 
2 both 
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both at Home and Abroad; and make a great Part of its 
Security againſt Invaders, and alſo formidable both to its 
Allies and Enemies. This Advantage could not accrue to 
the State, if the young Nobility and Gentry were to 
be brought up under the Care and Inſpection of their own 
Friends and Relations, who are but Perſons of the ſame 
Rank and Quality with themſelves, As to the Sons of the 


Burghers, and other Freebolders in Soctage Tenure, it 
can't be prejudicial to the Publick Good, it they be brought 


up among themſelves, with Perſons of their own Degree, 
and though they be not bound to perform any military. 
Services; as, to any one who confiders aright, may very 
plainly appear, | | 


. AbvH 
Concerning open and private Theft, 


Chancellor.) HERE are ſome other Caſes in which ths 


5 Civil Law and the Common Law of 
England differ. For Inſtance : The Civil Laws, in Caſe of 


a (a) manifeſt Theft, where a Perſon is taken in the Fact, 


(a) Furtum maniſoſtum] i. e. Clarum & apertum. * Is in eadem causa 
# fuit, quaſi eſſet in aliquo manife/o ſcelere deprehenſus (1).“ God ap- 
pointed Reſtitution in Caſe of Theft, Five Oxen were to be reſtored tor 
*« one Ox ſtoln, and four Sheep for a Sheep (2); And the Principal with 
a fifth Part of the Value in a Treſpaſs (3). So King David determined 
againſt himſelf, that Reſtitution ſhould be fourfold, ** Becauſe the Man 
„did this Thing, and becauſe he had no (4) Pity.” Anſwerable to this 
was Zacchens' Proteſtation (5), If 1 have taken any Thing from any 
Man by falſe Accuſation (if by Occaſion of my Calling I have extorted 
« from any Man more than was my juſt Due) I reſtore him fourfold.” 
Grotius (6) ſays, from the Law in Exodus (7) the Greek and Roman Laws 
took their Preſcripts; and that, if a Thief, before he had made away the 
Matter of his Theft, did, before Arraignment, repent of it, and reſtore 
it entire, and a % Part more with it, he was abſolved, according to 
the Text (8). But, if the Thing ſtoln were alienated, then he was to 
xeſtore fourfold ; that is, to give him four Times more Satisfaction than 
the Injury done to him comes to. Hammond has it, I will, according 
* to the Law for Thieves, make a fourfold Reſtitution (9).“ Fortun 
non mani feſtum per dupli compenſationem expiari] Non manifetum eff, quod 


(1) Cic. in Verrem. (2) Exod. XXII. 1. (3) Levit. VI. 5. 
Numb. V. 7. (4) 2 Sam. XII. 6. (5) Luc. XIX.8. (6) Ad loc. 
OG) 3 (8) Numb. V. 7). ) Luc. XIX. 8. V. Hammond 
ad Luc. II 


% 


| 2g (9 | | 
I. Note d. Whithy ad Luc. XIX. Tillotjon, Fo. IIL, 86, gb, 
Vol, 8. R. B. PP+ 372, 412. 0 Ha Frets 


4 nan lan 
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adjudge the Criminal to reſtore fourfold, and for a Theft 
which is not ſo manifeſt, where the Proof is not fo plain, 
the Judgment is twice the Value of the Thing ſtoln. But 
the Laws of England, in either Cafe, puniſh the Party with 
Death, provided the Thing ſtoln. b (30), exceed the Va- 


mani ſeſtum non . —ſay the Lawyers, that is, where the Thing does not 
prove itſelf, but needs ſome other Proof. For this being capable of Eva- 
ſion and Excuſe, or ſomething in Mitigation, is allowed but a twofold 
Compenſation—thus among the Laws of King Alfred (10. Ariſtotle (11) 
gives the Law, If any one ſtole out of the Baths, or Theatre, or the Forum, 
« he was to be put to Death: But, if from a private Houſe, he was to re- 
« {tore only twice the Value.” 80 Plato (12), ſo A. Gellius (13) con- 
firm the Law to be. Solon ſua lege in fures, non ut Draco antea, mortis, 
ſed dupli pœnã vindicandum exiſtimavit.—Si qui ſuper mani/z/o furto jure 
& ordine (i. e. non criminaliter & extraordinarie) experirt velit: Actio in 
quadruplum datur. Manifeftum furtum eſt, ut ait Maſſurius Sabinus, + 
« [a famous Roman Lawyer, quoted often by P/iny (14)], quod depre- 
e henditur dum fit ; faciendi finis eſt quum perlatum elit, quo ferri cœ pe- 
«© rat,” Furti concepti, item oblati, tripli pena eſt, Sed quod ſit obla- 
tum, quod conceptum & pleraque alia ad eam rem, ex egregiis moribus 
accepra, neque inutilia cognitu, neque in jucunda, Qui legere volet, 
invenient Sabinum (15), Qui alienam rem attreQavit, quum id ſe in- 
vito domino facere judicare deberet, furti tenetur. (16) Qui alienum 
* jacens lueri — causa ſuſtulit, Furti obſtringitur, five ſcit cujus 
&« fit, five neſcit (17).“ De diſtinctione Nocturni & Diurni Furis, & 
quznam potiſſimum ratio fuerit apud Hebræos, Athenienſes, Romanos vi- 
ceas H. Grotium, L. 2. de jure, &c. cap. 1. C12. A. Gell. 606. Not. 6. 
Nox eſſet] Pitiſc. ad v. Furtum. Cotuell, Inſt. 262, 3. Puff. L. 3. c. 1. 
$\XI.—L. 2. c. 5. $.4. XVII. XVIII. P- 286. a. L. 8. c. 3. S XXVII. 
L. L. XII. Tabb. T. II. L. v. Macrob. L. 1. c. 4.—Cic. pro Milone, 
Delph. 305. V. Spelm. ad v. Recfatus. Wood's Init. I. L. Tit. Theft, 
p. 230, 236. Will. 70. N. o.—242. N. b.—257. N. g.—259. N. t. 
Hickes, d. e. 38.—ad Ottleyum, XLII. | 

b (30) Duodecim denariorum walorem excedat] So it is underſtood in the 
Stat. of Wiſer, 1. c. 15. that ſpeaks of Enditements of Petit Larceny que 
n'amount ouſter le value de XII. deniers, And therewith agrees tin. Canc. 
8. Ed. 2. tit. Corone, 404, 406, & 415. But by Breton, c. 15. Value 
of XII d. without more, makes it capital Felony. So are alſo Opinions 
in 18 Aſif. pl. 14. 22. Aff: pl. 39.. See Stamford, L. 1. c. ig. Scld. 

This, I ſuppoſe, was the Law before the Conqueſt, that Felonies ex- 
ceeding the Value of XII 4. that is, what we call $zand Larceny, ſhould 
be puniſhed with Death. L'Roy Edward limite le quantitie de Robbery 
& de Larceny en ceſt manier, ceſt a ſcavoir, que nul nuſt Judgment de 
la mort, fi non Larecny, ou Ham/ochne, ou ſon Robbery ne paſſuit XII d. 
* Sterling (18). That is, King Edward limited the Quantity of Rob- 


5 — 


— 
_r — 


(10) Helm. Conc. 358, 367, 372+ (11) Problem. & 3. c. 14. Puff. 185. 
b. XXVI. (12) L. 9. de legibas. (13) L. XI. 18. 606, 7. 
(14) V. Fabric. Bibl. Lat. I. 815.—II. 592.—III. 791. (15) Lib. 
cut Tit. eſt, de Furtis. A. Gell. 607, 8. (16) Ib. & Sabin juris Civilis 
L. 2. item alio capite. (17) 4. Gell, 610. (15) Mirr. Juſtic. 
c. 4. §16. {ub finem.— Eng. p. 204. « bery 
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lue of XIId. So in the Caſe of Perſons who have been 
Bonamen, and are et free, it afterwards they miſbehave, and 
prove (c) ungrateful, the Civil Laws adjudge them into 
Slavery again. But, by the Laws of England; he who is 
once made Free, is always ſo, let his Behaviour afterwards 
be what it will. Other Cafes there are not a Few, of this 
and the like Kind, which, tor Brevity's fake, I paſs over, 
In the two Caſes now propounded, I forbear to expatiate, 
or infiſt upon the Superior Excellence of the Laws of Exg- 
land : The Properties of cach Law do not require ſuch a 
nice Examination : Befides, I doubt not, your own good 
natural Genius ſufficiently diſtinguiſhes between them, 


« bery and Lartine in this Manner, that is to ſay, that none ſhould be 
* adjudged to Death, if the Larcine, or the Stealing, or the Robbery 
«, did not exceed twelve Pence Sterling.” Anſwetable hereto is Fleta ( 19), 
who adds, that for Petty Felonies, Pillories, Loſs of the Ears, Cc. were 
invented. Though many ſmall Larcenies may take a great and capital 
one, yet for one ſingle Theft, not exceeding the Value of XIII. no 
Death of Man can be. V. 1. I. 391. 6. 2 aft. 190. Wilt, 259, 
3 Lift. c. XLVII. 

(e) Libertinem ingratum] Ingratititude, in the preſent Cafe, being not 
only Rebellion, but alſo an Abuſe of Love and Freedom, is therefore ſo 
vehemently proſecuted, becauſe it is unnatural and inconſiſtent with Rea- 
ſon and moral Juſtice, which cauſed the Athenians to enact that memorable 
Law, whereby the Party who did enfranchiſe any one, who proved un- 
worthy of that Favour, did /uper/ede his Enlargement, and call him back 
again into Servitude, as a Puniſhment for abuſed Goodneſs, © Illud In- 
« ſtitum Athenarum, quam memorabile? quod convictus a Patrono Li- 
« bertus Ingratus, jure Libertatis exuitur. Super/edro te, inquit, habere 
4% Civem tanti muneris impium æſtimatorem. Nec adduci poſſum ut 
4c credam Urbi utilem, quem domi Sceleſtum cerno : abi igitur & efto 
* Servus, quoniam Liber eſſe neſeiſti (20). Eſt Capitis Diminutio, 
* ſtatis mutatio, eaque aut maxima, aut minor, aut minima, & cum 
4% aliquis ſimul & Civitatem & Libertatem amittit, quod accidit Libertis 
« ut ingratis erga Patronos condemnatis (21).” By the Laws of Eng- 
land, if the Lord does infranchiſe his Uillain, he muſt be Free. ** The 
Lord's Act ſhall be conſtrued moſt forcibly -gainſt himſelf, no new Uile 
lenage can be made /icet gratus wel ingratus fit Libertus, W. Cowell, Init, 


P. 30. 5 6. 


— 


(19) L. 1. c. 38. f 10. (20) Val Max. L. 2. c. 6. v. Wiſeman, p. 142+ 
855 Juſtin Is 16, I (Elix. P · 36.) Wood Inſt, J. L. P · 30. Godwin 30. 317 
Pitiſc. ad v., ; BER 
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C H A P. XLVIL 


An Enquiry why the Laws of England are not taught in our 
Univerfities, and why Degrees are not conferred on the Com- 
mon Lawyers. 


Prince.] I Think indeed that it requires no great Labou, 
or Study, to determine theſe two Points, For 
though in England Felons of all Sorts are every where pu” 
niſhed with Death; yet they till go on in Defiance of al 
Laws to the Contrary : And, how much leſs would the) 
abſtain, if only a gentler Puniſhment were threatened and 
inflicted ? As for thoſe who have obtained their Freedom, 
it would be hard if they ſhould always live under the Laſh, 
as it were; and, in fear of being again reduced to a State of 
Slavery ; efpecially upon the Pretence or Colour of Ingra- 
titude, fince Pretences of this Kind could never be wanting 


the ſeveral Inſtances and Species of Ingratitude being innu- 


merable. © (a) Human Nature, in caſe of Liberty, de- 
« mands greater Favours than is uſual in other Caſes.” 


But, my good Chancellor, not to enter into the Diſquiſition of 
any more Caſes of this Sort, I beg you to inform me why 


the Laws of England, which are ſo uſeful, ſo beneficial and 
defirable, are not taught in our b (31) Univerſities, as well 
as the Civil and Canon Laws, and why the Degrees of 
Batchellor and Doctor are not conferred upon the Common 
Lawyers, as is uſually beſtowed on thoſe who are educated 
in other Parts of Learning, 


(a) In favour of Liberty, the kindeſt Conſtructions are to be made 
upon all Occaſions *.“ | 

b 31) In Univerſitatibus] Indeed the Study of the Common Law hath 
not Place in our Univerſities of Oxford or Cambridge, becauſe another 
Uuiverfity (the Inns of Court) is appointed for it. Yet the Statutes of 
the Univerſity of Cambridge, earum Legum (ſays Doctor Cowell in his + 
Epiſtle befare his ///itutions, as he calls it, of the Laws of England) 
guas babet patria no/tra, imperitos nos eſſe prohibent, ut differentias exteri pa- 
triigue juris fic cognoſcamus, 


. 


* Weed, Inſt. J. L, p. 30. D. . 17. 122, (+ Praf.) Sela. 


M CHAP, 
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De Chancellor's Anſwer. 


Chancellor. I. the nivenſities of England the Sciences are 


taught only in the (a) Latin Tongue, whereas 


* * (b) Laws of England are writ in, and made up of, 


(a) Latin is the Univerſity Language in which their Lectures are read, 
and Exerciſes held. It is more uſed in their private Exerciſes in the 
College, and their public Exerciſes in the Schools, than any other 


Tongue. W. | | | 
bb) Probably the Cuſtoms of Euglaud, called our Common Laws, were 
at firſt recorded in Saxen, but when the Conqueror came in and prevailed, 


he declared his Conqueſt by a Change of Laws and Language. Though 
the Conqueror retained and confirmed the major Part of the Common 
Law, they may well be ſaid to be in this Senſe change&as;to the Jntro- 


Auction of the French Idiom put upon the Laws, not only in the Books, 
but from the Pleadings of the Kivocaind, The next Inſtance of not 
taking or admitting the Accounts of their Lands and Offices but in 
French, ſeems purely our of a Deſign to diſhonour our Nation and 


Language, W. Dr. Hiches (1) places this Change a little higher, and, 


«© ingentem numerum ſecum ex Galliã adduxit, ad Magiſtratus, 


perhaps, with a greater probability. Edwarde, qui apud Nortmannos 
„ enutritus, in Nortmanniam, ut Ingulphus (2) loquitur, pæne tranljjt, 


* regnum adepto. . . . . IIle non tantum Anglicos ritus dimittere, & 
4 Gallo-Normannicos introducere contentus eſt ; ſed Nortmannos, un 


onores 
% & Munera Publica, tam regni, quam Sacerdotij evexit, . . . » Regno 


ad Wilhelmum, Normanniæ Ducem, tranſlato, Angli in Normannicos mores 


*« ruentes in tantum. . . . ut, tum eſſe Anglicus Eques, Joqui Anglice, 
% Anglorum more chartas conficere, quin etiam quum eſſe Auglus dedecori 


eſſet; eſſe uni-nominis Arglicano ritu, non turpe ſoldim & opprobij 


y We 


% quid plenum, fed grave & moleſtum fuifle nemini dubium efle poteſt, 
. + « Nortmanni, qui Anglicam a Danis Dominis Dane- Saxonicam 
«© factam ſibi ſubjecerunt, quamvis a Neægſtrid huc profeQi, Origine Dani 
„% & Norweg: erant ante a Majoribus ſuis depravatam Saonicam Linguam 


- «© yocibus novis exoticis, tam .Dazicis quam Gallicis &-Franco-Gallicis, 
data opera contaminabant ; & quoad poſſent, & liceret, extinguere vo- 


% nabantur (3). nguipho (4) teſte, modus ſeribendi Anglicus [i. e- 


0 Serxonicus] Gulielmo ſuo regnante omitteretur, & modus Gallicus li. e. 
1 Gallo- Normannicus] in Chartis & Libris omnibus admitteretur; imo 
Manus Sarenica tunc temporis, eodem auQtore (5), inu/itata penitus 


% & inviſa; ac maxime cum Gente ſua contemptui habita & nimium 
«« inacceptata erat; & Manus Callicana, quia magis legibilis & aſpectui 
4 prædelectabilis præcellebat frequentius indies apud omnes Auglos com- 


80 placebat (6) . . . . Quoad Idiomata, phraſiumq; maximam partem, 


«© etiam nunc Saxenicus eſt Anglorum Sermo, quamvis, Wilhelmo, Nort- 
% manno Victore jubente, Leges Gallic? conditæ, Cauſe Gallice attz, 


— 


)-D. e. 26, 7. Rapin, II. 66. (2) Edit, Oxon. p. 62. 
) Hickes, Pr. g- à. (4) Edit, Oxon, So N b (5) ◻¹tðj. 86.5 


2 


2 


(3) Hic 
1 Hicles, g. 4. 139. 


6. Gallicr/q 
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three ſeveral Languages, Engliſh, French and Lain. Engliſb. 
as the Common Law has moſtly prevailed, and been uſed 
among them; a great Part of it being derived down from 


the old Inhabitants, the Augles. c (32) French, becauſe 


« Gallicyſy; Sermo in Aula, Senatu, Foroq; integer auditus erat. Tan- 
« tummodo nomina verbaq; nonnulla a Nortmanns illatz in Saxonicur 
« jrrepſerunt.” Hickes ad Ottleyum VI.—ib. XVII. Verſtegan, p. 141. 
Nicholſon, III. 240. Fort. Pref. LII. & ſeqq. Dugd. 7. a & Chap. XXXIV. 
3 Co. in Proem. v. Madox, Pref. Epiſt. Hiſt. Excheq. XVI, XVII. She- 
ringb. 32, 108, 353. 3 | | > 
c (32) Gallica) Touching this, [ngulphus * Abbot of Crowland, at the 
Conqueſt, thus: Ipſum etiam idioma ( ormanni) tantzm abhorrebant, guod 
leger terre, Statutague Anglicorum regum lingua Gallicd tractarentun: Ft 
pucris etiam in Scholis principia literarum grammatica Gallict, ac non Anglicè 
traderentur, modus etiam ſcribendi Avglicus omitteretar, & modus Gallicus in 
chartis & in libris omnibus admitteretiur. And Robert Holket, a learned Do- 
minican Frier in lecf. XI. Super Sapientiam. Narrant hiſteriæ qued cum 
Milelmus Dux Normannorum regnum Anglie compuiſev, et deliberavit guo- 
modo linguam Saxonicam paſſet deſtruere, © Angliam & Normanniam: in 
idiomate concordare, & ideo ordinavit quod nullus in Curia regis placitæret 
#iſs in Gallico, & iterum quod puer quilibet ponendus ad literas addiſceret Gal- 
Vicam £5 ber Gallicam Latinam, que duo u/que bodice obſervantar. He ſays 
the French continued till his Time. For he died in the great Plague 
24 Ed. z. But by Stat. of 36 Ed. 3. cap. 15. it was altered, which is the 
Statute this Author ſpeaks of. Se/d. 
46 Richardus ejuſq; Poſteri fuerunt Augli, in Anglia nati, Morribuſq; 
t Anglicanis uſt: idq; glorie Gentis Anglican tribuendum eſt, quod 
% cum Normanni Aiglos odio haberent, eorum Leges abrogare, moreſq; 
% ad Normanuicos trahere contenderent, Angloram tamen Nomen conſer- 
1 varüunt (5), ſummo ſibi Honori ducentes 4»zlis imperare, atq; adhuc 
« apud corum Poſteros manet Argloram Nomen & Regnum, iiſdemqz 
* Regnum Scotiæ per D. Jacobum acceſſit.“ Duck. 285, 6. . 
As to any Change in the very Subſtance of our Laws, though in Mat- 
ters of Form of Pleading, or Judicial Proceedings, the Normans might 
"hare, introduced great Alterations, it ſtands thus: The Civil or Muni- 
cipal Laws concerning the Deſcent and Conveyance of Eſtates, they con- 
tinued the ſame after the coming in of the Normans (8). Though I grant 
that the Cuſtom of + Hag Deeds is derived from the Normars, that is 
an Alteration only in matter of Form, The ſame may be ſaid in the 
Crown Part of the Law: Treaſon and wilful Murder were puniſhed with 
Death in the Saxon Times, as well as after; ſo were Rolberics and Butg- 
fatics in the Night- time: Leſſer Offences were puniſhed by Fine, as well 
before the Conqueſt as after, in the ſame Manner lefler Offences were 
1 45 Fine. As for the Law of Engliſherie, which was, that if a 
an were found murthered, it ſhould be preſumed he was an Alien; or 
Freuchimlin, which was not taken away but by a Statute made on Purpoſe 
temps Ed. III. (9). Though it may ſeem a Badge of the Norman Con- 
queſt, yet was it indeed a Law introduced by Kivg Canute, in Behali of 


9 


— — 


* Edit. Oxon. 21. Savil got. v. W. 219. 2. 212. Napin, II. 295. Dugd, 


96. 2. Sheringh, 390. (7) Polydor, Virg. Lib. 13. (8) Glanwil, 
L. 7. C. 2. 7 V. ante P 71, 72. (5) 14 Ed. III. 4. 
dM 2 bis 
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the Normans upon the coming in of Millian, called the 
Conqueror, and getting Poſſeſſion of the Kingdom, would 


his Danes (10). As for Trial of all Offences, it was either by Furies, 
Fire, Water, Duel, or Battle, or elſe by Witneſſes, or Compurgators upon 
Oath, as well before as after William I. Entrance. Another Argument 
is, the Saxovs and Normans, being both Northern People, had many of 
the ſame Laws and Cuſtoms, common to both. As to the Pleadings and 
Judgments being in French, it is no Conſequence that all the Lawyers 
and Pleaders muſt be Frenchmen: The Engliſh Lawyers might have 
learned French enough to plead in three or four Years Time; which muſt 
neceſſarily be required before an entire Alteration of our Laws could be 
made, or Lawyers enough brought out of Normandy, and ſufficiently in- 
ſtructed in our Laws and Cuſtoms, could be fitted for their Employments, 
Suppoſing all Pleadings and other Proceedings to have been in Frexch, 
it = not follow that this Practice could have obtained in all the Courts 

of England ; though in the King's Court at W{fminſter, where the Judges 
were for the moſt part Frenchmen, or Normans, the (11) Curia Regis, 
where the King often ſat in Perſon, together with his Chief Juſticiary, or 
elſe in the Court of Common Pleas, which followed the King's Court, till 
it was ordained otherwiſe; or the Court of Exchequer, where, in thoſe 
Days, only Matters concerning the King's Debts, Lands and Revenues 
were chiefly heard and diſpatched : As Br the Court of Chancery (12), it 
was not uſed as a Court of Equity till H. IV. V. VI. when it aroſe by 
degrees (13). Granting all the Proceedings in theſe Supreme Courts to 
have been in French, the King himſelf, who fat there with the Chief 
Fuſticiary and the reſt of the Judges being either Normans or Frenchmen : 
Yet this can be of no great Importance in Compariſon of the Suits and 
Cauſes in the Inferior Courts ; Such were the Court of the Freeborough or 
Tithing, wherein the Tithing-man or Headborongh was the Judge. The 
Court Baron, which was incident to every Manor wherein the Suitors 
were the Judges (14). The Hundred Court, where the Hundredor, to- 
gether with the Suitors, were the Judges. The Court of Trithing (15), 
or Lath, which was not the ſmailer Court of the Tithing, nor yet the 
Court Leet, but a particular Court, conſiſting of three or four Hundreds. 
The County Court (16), in which the Suitors alone were Judges: (17) 
This Court was anciently very confiderable. There are divers Examples 
of Cauſes, between the greateſt Perſons of Angland, and for Lands of 
great Value, begun and determined in this Court: In 712 the 

great Trial at Pinnendane Heath, between Odo Biſhop of Baycaux and 
Lanfranc Archbiſhop of Canterbury, concerning divers Manors of Lands in 
Kent, and other Counties, The Archbiſhop petitioned the King that Juſtice 
might be done him, Secuadum Legem terre : The 2 forth a 
Writ to ſummon a County Court e The Debate laſted three Days before the 
Freemen of the County of Kent, in the Preſence of many Chief Men, 
Biſhops and Lords, and others, ſkilful in the Laws; and Judgment paſt 
for the Archbiſhop by the Votes of the Freemen, primorum proborum Homi- 


(10) V. Bra#. Lib. III. de Corona cap. XV. 134. b. Kelynge 121. & ſeqq» 
(11) 8 I. Introd. LXXXV.—III. Append. 88. Mad. H. E. f. 82, 


Rapin, II. 158. Hiches, d. e. 48. (12) Ib. (13) V. Ougd. 
(14) V. 4 Infl. c. 5. &c. (1j) Hickes, d. e. p. 4. (16) Hale 141, 


Hickes, d. e. 48. (17) V. LL. £4. Conf. Wilk. 201.204. 
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not permit our Lawyers to plead but in that Language 
which they themſelves knew, and which the Advocates of 
France uſe in their Pleadings, and in their Parliaments, In 
like manner the Norman-French, after their coming into 
England, would not paſs any Accounts of their Revenues, 
fave in their own native Language, leſt they ſhould be im- 
poſed upon: Even in their Exerciſes and Diverſions, as 
Hunting, Dice, Tennis, &c. they obſerved the ſame me- 
thod : Whence it has happened, that the Engliſh, from 


vum (18). The Caſe being thus, that no Suit could be begun in thoſe 
Days but what was firſt commenced in the Hundred Court, no Difringas 
could iſſue forth till e Demands were made in the Hundred, and from 
thence to be removed to the County Court, where regularly all Civil Cauſes 
were tried by the Suitors, as the only Judges: Then it will neceſſarily 
follow, that all Pleadings and Proceedings in any of thoſe Courts, being 
before mere Engli/bmen, muſt have been in Englihh, and no other Lan- 
guage, ſo that not a twentieth Part of the Suits in England were brought 
to 4 And as for Criminal Cauſes, unleſs Treaſon, they were all 
tried and judged in the Country, either within the particular Juriſdiction 
of Biſhops, Abbots, or Great Lords; cr elſe of ſuch Cities and Towns 
who had the Privileges of Infangthiek and Dutfangthief, together with 
Foſſa and Furca; 1. e. A Pit to drown, and a Gallows to hang Male- 
factors. If the Offence was done in the Body of the County, they were 
then tried and condemned in the County Court, Juſtices Itinerant (19) not 
being in Uſe till Hen. II. Reign. . As to the Law Books and Reports 
being in French, this Cuſtom was not derived from Normandy. The firſt 
Reports we have, begin with the firſt Year of Ed. II. except ſome few 
Memorandums of Cates adjudged in the Exchequer in the Reign of his 
Father, above two hundred Years after W. J. coming in; nor could 


they be writ in the Norman Dialect; we had then nothing to do in that 


Dutchy, We muſt aſcribe the Original of this Cuſtom to ſome other 
Cauſe than the mere Will and Pleaſure of the Conqueror; for this we 
mult go as high as Fdtvard the Confeſſor : and in which Ingulphus (20) is 


very particular. The Stat. Ed. II, (21) did no ways extend to any 


Matters of Proceſs upon which ſuits are founded. CTUrits, Declarations, 


and all other Matters of Recozvs were always entered ard enrolled in 


Latin. . . Our Statutes begun firſt to be drawn up and enrolled in 


Hagliſb in the Time of Henry VII. Thus Mr. Tyrrel (22), to whom L 


bes leave to refer the curious Reader for a larger Account of thoſe Mat- 
ters, Which he ſets in a very clear Light where ſee the Argument diſcuſt, 
whether 'Ergli/hmon loſt all their Eſtates by the Norman Conqueſt, and 
whether the £»g/;f-Saxon Laws were confirmed or abrogated by William I. 
v. Halt. 288. Hale 104. v. ib. 126. & ſeqq. 132, 3. Tyrre!, I. Introd. 


LXXX. & ſeqq.— II. Int. LXII. Kc. C. CII. Gil, L. 1. c. 1—4. 


ela Relig. 58. Cooke, XXIX. XXXVII. CXLIV. Sold. III. p. 1333. 
(1850) Fader? p. 9. + Seld. in Eadm. OP To. 3. 1664. Hickes, d. e. 
315 2. + Mr. Gooke Arg. Antiriorm. XCVIII. Tyrrel, IT. Int. LXVII. Lamb. 
per "Amb; N 221. Chron. Saxon. p. 178. 36. Mador, Ex. 22. (19) Hicles, 
d. v. S8 M. Excheq. 12, 53. (20) Edit. Oven. 62, (21) An. 
Ig. . 4. (22) Eibl. Palit. D. 10. 
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ſuch their frequent Intercourſe with the French have given 
in to the ſame Cuſtom; and to this very Day, in their 
Diverſions, and their Accounts, they ſpeak French : In the 
Courts of Juſtice they formerly uſed to plead in French, till 
in Purſuance of a (d) Law to that Purpoſe that Cuſtom wes 
fomewhat reſtrained, but not hitherto quite diſuſed; firſt, 
by reaſon of certain Law Terms, which the Pleaders expreſs 
more aptly in French than in Eugliſb: In the next Place, 
becauſe Declarations upon Dintttial Mrits can't be formed 
ſo properly and agreeably to the Nature of thoſe Writs as in 
French, in which Language the Forms of ſuch Declarations 
are learned and practiſed. Again, all Pleadings, Arguments 


and Reſolutions, which paſs ip the King's Courts are di- 


geſted into Books for the Informe.*on of the young Students, 
and are (e) reported in the French Tongue. Many Ads of 
Parliament are penned in French, from whence it comes to 
paſs that the modern French is not the fame with that uſed 


(d) Crjnidan Statuti] That is, the Statute Ed. III (23), which ordains 
and eſtabliſhes that all Pleas which ſhall be pleaded in any Courts 
& whatſoever, before any of his Juſtices whatfoever, or in the Courts 
„ and Places ot any other Lords whatſoever within the Realm, ſhall be 
% pleaded, ſhewed, defended, anſwered, debated and judged in the 
& FEnglif5 Tongue, and that they be entered and enrolled in Latin“ 


IV. 309. 

(e) This relates to what was afterwards publiſhed in the Pear Boch, 
called the Old Repozts. They begin with the Reign of Ed. III. and end 
with that of Hen. VIII. all of them, at ſeveral "Times, have been puh- 
liſhed heretofore, There were ten Volumes printed by Subſcription (25), 
to which were afterwards added the Caſes adjudged in the Time of Ed. Il. 
collected by Serjeant Maynard, out of ſeveral ancient MSS. They are 
the Collections of ſome learned Men who (particularly choſen to, and 
_ they had Salaries for their Attendance in the A7ng's Court, in 
which they had a particular Station and Abode there during the fitting of 
the Court) did 3 and take Notes of all that occurred, which Notes 
they communicated to, and corrected by the Judge's Advices, and com- 
pared them with the Entries of the Courts, written in good old Norman 
French. (This is Littleton's French.) W. Plonden ſaith, they were 
collected by four able Men, appointed for that Purpoſe, who yealy 
received Stipends from the King for their Reward, and conterred all 
together at the making and ſetting forth of their Reports. Pref. to 3 Co. 
Drugd. cap. XXIII. Nichelſon, III. 178. Yyrrel, II. Int. CI. 


— 


(23) 36 Ed. III. 15. (24) CXLIV. & 1cqq, (25) Fo. Lond. oo 
1 
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by our Lawyers in the Courts of Law, but is much altered 
and depraved by common Ule : Which does not happen to 
the Lacyu- Trench uſed in Exgland, becauſe it is oftener writ 
than ſpoken: As to the (f) Latin, all Oziginal and Judicial 
Writs, all Recozds in the King's Courts of Juſtice, and 
ſome (g) Alis of Parliament are penned in that Language. 
Wheretore the Laws of Eugland being learned and practiſed 
in thoſe three ſeveral Languages, they can't be fo well ſtu- 
died in our Univerſities, where the Latin is moſtly in Uſe; 


(f) Sub Latina] The Uſe of Lat'n was probably introduced by the 
Clergy, when the Biſhops and other Spiritual Perſons were Judges and 
Chict Officers in the Courts of Juſtice, as from after the Conqueſt to the 
Middle of Ed. III. they in a good Meafure were (26), They knowing 
whatever the Alteration of National Languages were, Latin would 
remain current, and be generally underſtood, I herefore they cauſed the 
Entries of the Courts of Law, and the Inſtruments to bring Cauſes 
and Perſons to appear and ſtand Judgment, to be in Latin; a learned 
Perſon (27) aſſigns the Reaſon of the ancient Law being in Latin, be- 
cauſe they were penned by Clergymen ; who deſired to maintain the 
Pope's and their own uſurped Authority, by continuing both Kings and 
their People in Ignorance, which is one great Pillar of their Kingdom, 
and ſo have in their own and only Power the Conception and Inter- 
pretation of the Laws, Sir Henry Spelman (28) ſays, that Monks and 
Clergymen affected much the Latin, as well to make themſelves the more 
remarkable for their Learning, as to expreſs Works of Sanctity in a 
Sanctifed Tongue. In another Place (29) he fays, that ſome Monk or 
Prieſt, rear the Time of the Conqueſt, deviſed certain Claſſick Forms of 
explaining the Thing granted, and the Appurtenances, by exquiſite 
Words and Phraſes, which were much in Requeſt till about. 
Times. By Original Grit I am apt to think the Text means, CUrits 
to call Men to anſwer for the Violation of ſome Original Law, called 
Original Cirits, becauſe they do, Originem dare Scæ, as the Originat 
J.ato violated does Originem dare Brevi, The Rule in Fleta (30) is, 
© Tot erunt Formulz Brevium, quot ſunt genera Actionum, Quia non 
* poteſt Quis fine Brevi agere (31).” Thele Writs being grounded 
upon Origiual Lats, either the Common or Statute Law, cannot be 
altered, or departed from, but by the Common Conſent of the Nation in 
Parliament. So Feta (32). Writs Judicial are fo called, becauſe they 
are to bring the Party who offends to Judgment of Law. They are 
framed by the Curfiters. The Recozvs, or Nells of the Courts off Chau 
ery, Kings Bench, Common Pleas, Exc'eqrer, and the ſeveral Appen- 
dixes of. them, are all in Latin. W. v. Madox, Pref. Epiſt. to Hiit, 
Exchequer about the Romanic Dialect, aud p. XVI. XVII. Mr. Code, 
XXIX. | 
0 Qu dam Statuta] For theſe, in both Kinds, ſee the ſecond In- 
tute, 


ä 


(26) 1 If. 304. b. (27) Sir Jaa Shene in his Prof. to Regiam Majeſ> 
fatem ; v. Nichols. Scotch Ii. Lib. 257. (28) Relig. 234. (29) — Ib. 246. 
(30) L. 2. c. 13. 4. 4. (21) V. brad. L. g. c. 17.2.413. b. 


(32) L. 2. c. 13. J. 2+ 1 Inf. 23. b. Pref. 3 Co. tub F inem. 
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But, they are ſtudied in a (h) publick Manner and Place, 
much more commodious and proper for the Purpoſe, than 
in any Univerſity. It is ſituated near the King's. Palace at 
Weſtminſter, where the Courts of Law are held, and in which 
the Law-Proceedings are pleaded and argued, and the Reſo. 
lutions of the Court, upon Caſes which ariſe, are given by 
the Judges, Men of Gravity and Years, well read and prag- 
tiſed in the Laws, and honoured with a Degree peculiar to 
them. Here, in Term-Time, the Students of the Law (i) 
attend in great Numbers, as it were to public Schools, and 
are there inſtructed in all Sorts of Law-Learning, and in the 
Practice of the Courts: The Situation of the Place, where 
they reſide and ſtudy, is between Meſtminſter and the City of 
London, which, as to all Neceſſaries and Conveniencies of Life 
15 the beſt ſupplied of any City or Town in the Kingdom ; 
The Place of Study 1s not in the Heart of the City itſelf, 
where the great Confluence and Multitude of the Inhabi- 
tants might diſturb them in their Studies ; but in a private 
Place, ſeparate and diſtin by itſelf, in the Suburbs, near 
to the Courts of Juſtice aforeſaid, that the Students, at - 
their Leiſure, may daily and duly attend, with the greateſt 
Eaſe and Convenience. | Dugd. Cap. XXXIV, 


ch) The Inns of Courts and Chancery, which Society begun about the 
Time of La. III. (33), where Caſes (placitantur) are opened, debated + 
and judged by the Parties, or their Counſel, that they may come on to 
Trial for a Remedy, as the Caſe appears; and receive their Determi- 
nation or Judgment according to legal Juſtice, and the Circumſtances. W. 
v. Dugd. 21, b. 141. 

(i) Confluunt,] So Tully, * Confluere ad aliqua Studia, when many 
Men with . Deſire give themſelves to any Study (34). Cito in unum 
confluunt. In unum locum con/ſrere, Cic, 


| 6 3) V. Stow's Survey of London 448. (34) Confer. 
. IL 


7 be Diſpoſition of the Genera! Study of the Laws of England; 
5 of the Juns of Chancery, and the Inns of Court. 


59 my Prince, that the Method and Form of the 
10 Study of the Law may the better appear, I will pro- 


geed and deſcribe it to you in the beſt Manner I can. There 
belong to it en leſſer Inns, and ſomietime more, which are 
bs | called 
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called the (a) Inns of Chancery : In each of which there are 
an Hundred Students at the leaſt; and, in ſome of them, a 


(a) Hoſpitia,] The Jans of Chancery, probably ſo called, becauſe for- 
merly there dwelt in them ſuch Clerks as did chiefly Study the Forma- 
tion of Writs. "Thoſe which yet remain, are, I. Thavie's Ian, in Hol. 
zorn; in this Inn of Chancery, were Students of the Law reſident in 
E. III.'s Time; as by a Record yet to be ſeen in the Huſting Courts of 
London (1), in Proceſs of Time, viz. Jan. (4 Ed. VI.) it was granted to 
the Benchers of Lincoln's Inn, and their Sucteſſors, for the Uſe of the Stu- 
dents of the Law (2). II. Bernard's Inn, Holborn, anciently called Mact- 
wort lis Inn (3), called fo from one Bernard, who lived there 13 Hen. VI. it 
belongs to Gray's Inn (4). III. Furnival's Inn, Holborn, belonging to Lia- 
coln's Inn; ſo called from Sir Milliam Furnival, afterwards, Lord Furnis 
wal, in the Reign of K. II. as by a Record appeareth: In Hen. VI.'s 
Time it belonged to the Earls of Shrewſbury, after purchaſed by the So- 
ciety of Lincoln's Inn. IV. New Inn, without the Liberties, belonging 
to the Middle Temple. Dug dale (5) ſays, it was a common Inn for Tra- 
vellers, and from the Sign of our Lady, was ſometime called Lady Iun. 
Carter (6) ſays, it was called ſo, for that the Picture of our Lady was 

urtraicted at the Door thereof. It became firit an Hotel for Students 
of the Law (as Tradition 1s (7) upon the Removal of the Studeats of the 
Law from an old Inn of Chancery, called Sr. George's Ian, in the Old 
Bailey, over-againſt S/. Sepulchre's Church. Of this Houſe Sir Thomas 
More was a Student in H. VII.'s Time, before he came to Lincoln's [in (8). 
V. Clements Iun, belonging to the Inner Temple, called fo, becauſe it was 
ſometime a Meſſuage belonging to the Pariſi-Church of St. Clements 
Danes, VI. Clifford's Inn, anciently belonging to the Honourable Fa- 
mily of the Barons Cliſord (from whom the late Earls of Cumbertand did 
deſcend) ſituate in &. Dunſtan's in the Weſt ; it belongs to the Ju, Ten- 
ple (9). VII. Staple Iun, belonging to Gray's Jun, tometime belonging 
to the Engliſh Merchants of the Staple (as we have by Tradition) ſituate 
in the Pariſh of Sr. Audreww's Holborn, VIII. Lyon's lan, belonging to 
the Inner Temple; That this was an Inn of Chancery in Hen. V.'s Time, 
the old Books of the Steward's Accounts do ſhew: Iod long before, is 
uncertain (10); betore Her. VII.'s Time it was the Sign of the Black 
Lion, whence fo called to this Day. IX. Strand Ina (11), formerly be- 
longing to the Middle Temple; This, (as alſo the Bichop Worcefter's Inn, 
The Biſhop Coventre and Lite felad's Houſe, commonly called Chefter Inn ;; 
The Biſhop Landaſſe's Houſe and a Church called Sr. Maury in the Strang) 
all which were ſwallowed up A. D. 1549, to build an ample and ſpacious 
Edifice to the Uſe ot the Dake of Somerſet, called Some» /it-Hhuje (12). 
Drgaale calls it Che/er's Inn, or Strond's Inn. The X. Ins of Chancery, 
ſtanding in our Chancellor's Time, is wholly loſt, unleſs &. George's Jan, 
over againſt S-. Sepulchre's Church, which is thought to be the ancienteit 
Inn of Chancery, be it (13). The Eight [nas now remaining, are 
moſtly inhabited by Attornies, Solicitors and Clerks, T' hey do all of 
them appertain to ſome or other of the I. of Court, who ſend yearly 


A, 


(1) Inter Com. Placita in Hufttzgo Lond. die Lune in Feito 8. Clem. Pap, 
23 E. III. (2) W. 138. Dued. 143. b. 271, 68) Stoww's Survey 
Lond. Fo. 1633. 430. b. (4) Miege 163. (s) P. 230. (6) P. 253. 

(7) Stow's durvey 427. (8) Stoww's Survey 390. (3) Dad. 141. b. 

(10) Ib. 187. (11) Selin. Reng. 212. (12) Dag d. 159. a. 195. 
a. 230. SHOW, 490. A, (13) W. 520. Sete 66. Prei. to; Co, 
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far greater Number, though not conſtantly reſiding. The 
Students are, for the moſt part, young Men ; here they 
Study the Nature of Oziztnal and Judicial Brits, which 
are-the very firſt Principles of the Law : After they have 
made ſome Progreſs here, and are more advanced in Years, 
they are admitted into the Iuns of Court, properly fo called: 
Of thete there are Four in Number. In that which is the leaſt 
frequented, there are about Two hundred Students, In 


theſe greater Inns a Student cannot well be maintained under 


(b) Eight and twenty Pounds a Year : And, if he have a Ser- 
vant to wait on him (as for the moſt part they have) the 
Expence is proportionably more: For this Reaſon, the 
Students are Sons to (c) Perſons of Quality ; thoſe of an In- 


ſome of their Barriſters to read to them : In each of theſe Inns of Chance- 
ry, one with another, may be about ſixty Perſons, The uns of Court 
are, the Two Temples, London; formerly the Houſe of the Knights 'Tem- 
plars, wherein they lived in great Plenty above one hundred Years (14). 
Lincoln's Inn, the Houſe of Henry Lacy Earl of Lincoln, afterwards it 
was the Biſhop of Chichefter's (15) till H. VIII.'s Time, when the In- 
tereſt thereof coming to Juſtice Sulyard, Sir Edward Sulyard (22 Eliz.) 
ſold it to the Benchers and Society of Students therein. This Inn 
chiefly grew up in Hen. VI. 's Time, when one of the greateſt glories of it, 
was our reverend Chancellor (16). Gray's Iun ſeated within the Manor 
of Poripocl, as I conjecture, the Corps of ſome Prebendary in St. Pau; 
Church; called Gray's Inn from the Family of the Grayes, inhabiting 
there in E. III.'s Time; near about which it began to be inhabited by 
the Studens of the Law, who had it granted to them. Other Jans of Law 
in and about the City of London, two, called Serjeant's Inn in Fleet:/{rect 
and Chancery-lane (17). The Six Cloris Office, Curſitor's Inn, the Rolls, 
Dusdale. Carter. Chamberlayne. Cand. B. 310. Dugd. 147. b. 

(b) 80. Scatorum, ] Acccording to the Computation above (18) reck- 
oning a cute, the 61d Crown in 75. 24. Sterling, it comes to 28“. 13. 44. 
computing it but in III s. IV d. the ſum Total is 131. 6s. 8d. that 1s 
Twenty ÞParks. Biſhop PFletrrood (19), after having made ſome Com- 
putations with reſpe& to the Price of Wheat, Outs, Beans, Ale, &c. 
concludes, that he can fee nc Caute why 28/, or ;ol. per Ann, ſhould 
now be accounted a greater Eſtate than VI. was heretofore ; that is, be- 
twixt 1440, and 1460, temps Hen. VI. (19) 20. per Aun. two hundred 
Years ago, according to the ſame Author, was equivalent to 14ol.—dir 
Tienry Spelman (a very competent Judge and Eitimator of theſe Matters) 
ſavs, the Time was, when an Ounce of Silver, row valued at 57. was 
valued but at XX d. So, in the Act of Parliament, 6 E. I. 8. 2 Int. 
310, 311. v. Spelm. Eng. Works, Part i. LXI. 157, 8. 2 If. 577. 
Coitoni poſth. 290, 1. 298. Cad. en 63, v. poſt Cap. L. N. c. 
Dugd. 142. b. | . 

(c) Nebilium Fili;,] People of Quality, Gentlemen of the beſt Quality, 
Sons of the lower Nobility, Knights, Eſquires and Gentlemens Sons. 


— 


(24) V. Dugd. Capp. LVII. LXI. (1:} Selm. Reliq. 2 13. (16) W. 
527. Duge. 208. (17) Ib. 32. b. (15) C. XXIX. N. p. 
(:9) Chron, Prec. 109. 
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ſetior Rank not being able to bear the Expences of main- 
taining and educating their Children in this Way. As to 
the Merchants, they ſeldom care to len their Stock in 
Trade by being at ſuch large yearly Expences. So that 
there is ſcarce to be found, throughout the Kingdom, an 
eminent Lawyer, who is not a Gentleman by Birth and 
Fortune; conſequently they have a greater Regard for their 


In the Stat, Ed. IV. (20) it is, © Other Lords, Knights, Eſquires, and 
* other Noblemen of this Noble Reaim of Fagland,” (21). LV drgeatre in 
his Account of Brittany, ſays, Phat by the Laws of Brittany, and ac- 
* cording to the old Conftitution of that Dutchy, no Mi could be an 
« Advocate, or Plender of Cauſes but one that was deſcended from noble 
% Anceſtors.” Mean Spirits embaſe the tivnour of the Laws by ſerve 
ing the ignoble Ends of thoſe, who would be cruel and oppreiive in 
Nefiance of the Laws (22). W. Uhe Students of the unt oz Court wire 
anciently called Apprenticii Nobiliores; tor, Themas IWalingham (2), 
ſhewing that the Rebels did plunder the Lawyers of the Temple, , 
« Ftiam locum, qui vocatur Temple-Bar, in quo Apprenticii juris mora— 
% bantur Nobiliores, dirucrent (24).“ H alſing bam (25), under the“ n 
of Ed. II. has it, © poſt Natale Dominicum convenit univerſa Mula— 
“ tudo Regni Nobilium ad Parliamentum Londoniis.“ Now what is here 
meant by Miliitudo Nobilium, may be proved by the Parliamentary Writs 
of this Year, as by the Cloſe Roll, wherein there are Writs of Sum- 
mons directed to the Sheriffs (26) And, that the Houſe of Commons 
were often ſtiled, Noble, in latter Times, appears by a Speech recorded 
in the Rolls of Parliament (27) to be ſpoken by Sir Michael de la Pool, 
then Lord Chancellor, to the Lords and Commons, which begins, Y diſt 
vous (i. e. I fay to you) Mefiteurs Prelats & Seignicurs Temporelx & vous 
mes compaignons les Chivalers & autres de la No commune de Angles 
terre: To prove thut this Word was then uſed in this Senfe amongſt Ca- 
wilians, from whom we derive moſt of our Titles of Dignities, you may 
fee in Rarthol. Cafſanzzs (28): Amongſt other Comments on the Word 
(Nohilitat) he hath ** Nobilitas etiam cauſatur ex Loco, quoniam Civis ex 
6 Urbe Splendida oriundus, Nebilis eſi.“ See there many Authorities(29). 
Knights of Shires are frequently fled Magnates & Graus in ancient Re— 
cords (30): When the Queen and Prince came to London, © convenit 
% illuc tota regni Xebilitas—ubi cuncti cenſuerunt Regem indignum dia- 
*« demate, & propter plures Articulos deponendum (31).“ Feb. 8. 
42 El. It was ordered that none ſhould be admitted 6t t:- Society of the 
Inner Temple, except he were of good Parentage, aud wt of ill Beha- 
riour. Dugd. 147. b. 274. à. 316. b. 317. b. (2) Tyrrel. Eibl. Polit. 
D. 6.—D. 7. p. 469.—Hiſt. I. Introd. XCI.— III. Append. 9.77. 98. 
Petyt 98. 118. & teqq. Sir Rob. Atkins of the Power, &c. or Parlia- 
ments 30. Whitl. M. 344. b. 


—— 


(20) 22 E. IV. c. 6. (21) S. Amand 89. Mr. Cooke, VIII. (22) Dugd. 


142. b. (23) Annal. 4 R. II. Cand. Angl. &c. p. 249. J. 38. 
(24) Dugd 43. b. (25) Camd. Angl. &c. p. 97. I. 47. (26) Nr. 
Prinme's 2d Part of the Rolis of Parliament Writs. (27) 7 R. II. Part 1. 
ls 1. (25) Catalog. Gloriæ Mund. Part 8. Contid. 1%. (29) V. 
Mr. Petyt, p- 94, «+ Scriptt. polt Bed. 159.1. 5. & 15. Dell, D. 6. & Append. 
(30) Ib, (31) Camd. Argl, &c. 126, 29. 


Character 
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Character and Honour than thoſe who are bred in another 


Way. There is both in the Inns of Court, and the Inne of 


Chancery, a fort of an Academy, or (d) Cymnaſium, fit for Per- 
ſons of their Station; where they learn ſinging, and all 
Kinds of Muſic, Dancing and ſuch other Accompliſhments 
and Diverſions (which are called (e) Revels) as are ſuitable 
to their Quality, and ſuch as are uſually practiſed at Court. 
At other Times, (f) out of Term, the greater Part apply 
themſelves to the Study of the Law: Upon Feſtival Days, 
and after the Offices of the Church are over, they employ 
themſelves in the Study of ſacred and prophane Hiſtory ; 


Here every Thing which is (g) good and virtuous is to be 


learned: All Vice is diſcouraged and baniſhed. So that 
Knights, Barons, and the greateſt Nobility of the Kingdom, 
often Place their Children in thoſe Inns of Court; not fo 
much to make the Laws their Study, much leſs to live by 
the Profeſſion (having large Patrimonies of their own) but 
to form their Manners and to preſerve them from the Con- 
tagion of Vice. The Diſcipline is ſo excellent, that there 
is ſcarce ever known to be any Picques or Differences, any 
Bickerings or Diſturbances amongſt them. The only Way 
they have of punithing Delinquents, is (h) by expelling 
them the Society : Which Puniſhment they dread more 
than Criminals do Impriſonment and Irons: For he who is 
expelled out of one Society, is never taken in by any of the 


(d) See Chap. XLV. N. e. 

(e) Dugd. 153. 285. 345, &c. 

(f) Feriæ. ] Pio Diebus Hebdomadis primò dici inſtituuntur a B. Hl 
we/iro, Qui floruit A. D. 316. primam Septimanz Diem (quæ alias Do- 
minica appellatur) Feriam prima u dici inſtituit: deinceps reliquos, Feriam 
feeundam, tertiam, quartam, &. Feriæ dicuntur, non quod a Necefſariis 
Operibus & Mundanis Negotiis, fed a Vitiis ſeriarentar (1. e. vacarent) 
Chriſtiani. Feriæ] Tempus illud quod Forenſibus Negotiis ac juri di- 
cin lo vacabant (32) Feriæ] dicebantur apyizi, w oxonai in quibus otium 
& ceſſatio operum, aut judiciorum (33). The Clacation, the Lime re- 
ſpectively betwixt the End of every Term and Beginning of the next. 
Blount. Cowell, 1 Inft. 64. b. W. 151, 2. Helm. Reliq. 72. | 

(g) Dijciflina Virtutum.] Matres Virtutum, noverce Vitiorum. The 
Inns of Courts are what luxurious 4thens was not. Diogenes, when ke 
returned from Laredzmon to Athens, ſaid, that he came from Men to 
Women: Athens was the Seat of Pleaſure, and abounded in all the En- 
tertainments and Allurements which are ſo paſſionately. courted by all 
young Men, whoſe Inclinations naturally lead thera on to the Purſuit of 
Pleaſure. Lacian's Panegyric upon Demoſth. wr 

(h) Dagd. 151. * 8 | 


— — 


| ( ; 0 W. Selin. Calvin. Du Freſu e. (33) Pitiſc. ad 12012 


» — — 


1 
4 

; 
27 9 


other. 


7 


Chap. XLIX. De Laudibus Legum Avglie. 173 


other. Whence it happens, that there is a conſtant Har- 
mony amongſt them, the greateſt Friendſhip and a general 
Freedom of Converſation. I need not be particular in de- 
ſcribing the Manner and Method how the Laws are ſtudied 
in thoſe Places, fince your Highneſs 1s never like to be a 
Student there. But, I may fay in the general, that it is 
pleaſant, excellently well adapted for Proficiency, and eve 

way worthy of your (*) Eſteem and Encouragement. 
One Thing more I will beg leave to obſerve, viz. That nei- 
ther at (i) Orleans, where both the Canon and Civil Laws 
are profeſſed and ſtudied ; and whither Students reſort 
from all Parts; neither at Angiers, Caen, nor any other 
Univerſity in France (Paris excepted) are there ſo many 
Students, who have paſt their Minority, as in our Ins of 
Court, where the Natives only are admitted. | 

(*) Wiſeman, 188, 9. 


(i) Orleans, as France is divided, lies in the Lower Beauſſe, Orleanoit. 
It is a See Epiſcopal, a Bailiwick or Seige Preſidial, and an Univerſity, 
erected by King Philip le Bel. An. 1312. though, to ſpeak properly, it 
an Hall only for the reading the Civil Larus, the only Learning there pro- 
ſeſſed, and for that conſiderable (34). Aurelia, Academia inſignis, & ex 
primis Gall. Urbibus. De ea Scalig, 


Non potuit magni caput eſſe Aurelia Regni (35). 


Academiz Galliz Illuſtres ſunt, Lutetiz Pariſſorum, Cadomi, Andegas + 
vi, Aureliani, Biturigibus (36), Pidtavij (37), Burdigalæ, Tolo/a, Montts 
tſulani (38). Cluver. Introd. Geogr. 12 Lugd. Bat. Elz. 1641 p. 8m. 


| Undam 
Ad Ligeris, qua dives agri, qua dives Tacchi 
Oſtentat longe formoſa ele turres. Buchanan, 
Franciſcanus, ſub finem. 


Aut culto Aureliz Urbis in Lyceo. 


(34) Heylin 201. Peryard's Travels 53, New Atl. 139. a. (35) Baud- | 
rand's Ferrarius. Eraſm. Var. 182. a. (36) New Atl, ubi ſup. Bourges. 
(37) Poitiers. New Atl. 140. (38) Mont pellter. 


C HA 
Of the State, Degree and Creation of a Serjeant at Law. 


UT, my Prince, fince you are ſo defirous to know, 
wherefore, in the Laws of England, the Degrees of 


Batchelor and Doctor are not conferred, as in the Profeſ- 
ſions 
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ſions of the Canon and Civil Law in our Univerſities; 1 
would give you to underſtand, that though in our Inns of 
Court there be no Degrees which bear thoſe Titles, ve 
there is in them conferred a Degree, or rather an Honorar 
Eſtate, no leſs celebrated and folemn than that of Doctor 
which is called the Degree of a () (a) Serjeant at Law, 7 
is conferred in the following Manner. 


The Lord Chief Fuſtice of the Common Pleas, by and with 
the Advice and Conſent of all the Judges, is wont to pitch 


upon, as (b) often as he ſees fitting, Seven or Eight of the 


(*) 7+. M. 347. | 
(a) Serjcant at Law imports one who attends the Service of the King 
and his People in the Study, Profeilion and Practice of the Law : A Stare 
and Degree in the Law, out of which, as the Seminary of Juſtice, the 
Judges are called; for none but a Serjeant at Law can be a Judge of 
either Bench, or Chief Baron of the Exchequer. The Honour of Ser- 
reancie is a Title, State and Dignity of great Reſpect, as appears from the 
King's Writ, or Patent of his Creation. The Lord Coventry, in his 
Speech at the Creation of Serjeants, (1) ſays, „It is a very ancient 
« State and Degree, ſo ancient that Books are as ſilent in it as in the 
6% Coramencement of the Common Law its felt.” In the Stat. (2) of 
Ed. VI. and Q. Mary, Serjeant at Lax is coupled with the great Men of the 
Realm: Countors are Serjeants, ſkilful in the Laws of the Land, who ſerve 
the Common People to declare and detend Actions in Judgment for thoſe 
who have Need of them, for their Fees. See the Duties and Qualifications 
of a Serjeant in the Mrrrour (3), and Jet (4). The Lord Chief Juſtice of 
the Common Pleas, in the Name of the reſt of the Judges, nomiuates 
and preſents ſuch as he accounts meet to be Serjeants. An. 5 Hrn. V. 
Marine, Babbington, Pole, M gſebury, Tune and Rolfe (Fane and Raite) (5). 
Famous Apprentices at Law, having Writs delivered unto them to take 
the State and Degree of Serjeazts, returnable in Michaehmas Term, at the 
Return in Chancery, they abſolutcly refuſed the ſame :; whereupon they 
were called into Parliament, and there charged to take the State and Degree 
upon them, which, in th End, they did (6). In a general Scnfe, all 
Serjeants at Law be the King's Serjeants, becauſe they are all called by the 
King's Writ, 2 Inſt. 422. Pref. to 10 Co. Seld. ad Decem Script. (opp. 
II. 1172.) Dugd. c. XLI. & ſeq. ib. 110. b. 11 f. a. Som ner. 
(b) This is to be underſtood when the Number is ſmall, by Death, or 
. any other Incapacity; when there are not ſufficient to ſerve the King, and 
the Subject, in the great Affairs of the Law. Serjeants, of old, were 
Men of great Learning in the Laws, who intended their Client's Cauſe 
« according to Law, and with Integrity. Formerly Counts and Pleadings 
were received at the Bar, every little Doubt was prepared and cleared 
4 by a Debate there openly had, before either Demurrer or Iſne joined. 
1 Such was their Caſe, not to prejudice their Client's Cauſe by any ſud- 
den indigeſted Conceptions, any Omiſſions or Neglect, and then the 
* Prot honatary entered it on Record (7). Macurioribus] Diſerecter Per- 


li... ——_— 
m— 


(1) 12 Car. I. (2) 1 E. VI. 7. 1 Mar. Seſſ. 2. c. 8; (3) C.:. 
1 5. (4) L. 2. c. 37. Nen. 1. c. 20. ( Cott, Ahr. 53. 1% 
(6) 2 Iiſt. 214. (7) Lord Keeper Cæ vent s Specch. 


ſons, 
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Diſcreeter Perſons, ſuch as have made the greateſt Proficien- 
cy in the general Study of the Laws, and whom they judge 
beſt qualified. The Manner is, to deliver in their Names 
in writing to the Lord High Chancellor of England ; who, 
in virtue of the King's J/y:t, ſhall forthwith command every 
one of the Perſons ſo pitched upon, that he be before the 
King, at a Day certain, to take upon him the State and 
Degree of a Serjeant at Law, under a great Penalty, in 
every one of the ſaid Mrits ſpecified and limited. 

At which Day, the Parties ſummoned and appearing, each 
of them ſhall be ſworn upon the Holy Goſpels, that he 
will be ready, at a further Day and Place to be appointed, 
to take upon him the State and Degree of a Serjeant at 
Law, and that he ſhall, at the ſame Time, give (c) Geld, 
as, according to the Cuſtom of the Realm, has in ſuch 
Caſes been uſed and accuſtomed to be done. How each is 
to behave and demean himſelf, the Particulars of the Cere- 
mony, and Manner how theſe Eſtates and Degrees are to 
be conferred and received, I forbear to inſert ; it will take 
up a larger Deſcription than conſiſts with ſuch a ſuccin& 
Diſcourſe : Beſides, at other Times, I have talked it over 
to you in our common Converſation, But I defire that 
you ſhould know, that, at the Time and Place appointed, 
thoſe who are ſo choſen, hold a ſumptuous (d) Feaſt, like 
that at a Coronation, which is to continue for Seven Days 
together: Neither ſhall any one of the New-created Ser- 
jeants be at a leſs Expence, ſuitable to the Solemnity of 
his Creation, than (e) Two hundred and Sixty Pounds, and 


ſons, thoſe who, from the Reſult of many Years Study and Practice, ap- 
prove themſelves judicious and well adviſed Advocares in all the Points of 
Law Learning and right Judgment, the approved and moſt worthy in 
every Inn of Court. V. Crete Charles 2.—4. 67, 71. Dugd. c. XLVI. 

(c) In Imitation of Kings at their Coronations, who give Gold and 
Silver Medals. ** Men of Worth have been fo far indulged in ſuch Imi- 
* tations of Greatneſs, as are compatible with being Subjects. From 
this Uſe of Kings, probably grew the Example of our Anceſtors, for 
Serjeants upon Creation-Days to beſtow Pieces of Gold, artfully formed 
and inſcribed in Token ot their Admiſſion to Honour by the King's 
Favour, W. 

(d) Dugd. c. XL VII. &c. 
le) Sexcentorum Scuitornm. ] The Account of tie whole, and every par- 
ticular Perſon's Expence, at his Call to be a Serjear!, as here ſet down, if 
be meant half Roſe Nobles at IIl s. IVd. a Piece, comes to 2661. 135. 4d. 
to each his Proportion, which being multiplied by 8, makes up the 
3200 Marks here in the Text; which Sum reduced to Pounds 3 

6 make 
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upwards, whereby the Expences in the whole, which the 
Eight will be at, will exceed three Thoufand two Hundred 
(f) Warks,—To make up which, one Article is, every 
one ſhall. make Preſents of (g) Gold Rings to the Value, 
in the whole, of Forty Pounds (at the leaſt) Exgliſ̃ñ Mo. 
ney. I very well remember, when I took upon me the 


State and Degree of a Serjeant at Law, that my Bill for 
Gold Rings came to Fifty Pounds, Each Serjeant, at the 


Time of his Creation, gives to every Prince of the Blood, 
to every Duke, and to each Archbiſhop, who ſhall be pre- 
ſent at the Solemnity, to the Lord High Chancellor, and to 
the Treaſurer of England; to each a Ring of the Value of 
XXVI,. VIII 4. to every Earl and Biſhop, to the Keeper 
of the Privy Seal, to each Chief Juſtice, to the Chief 
Baron of the King's Exchequer, a Ring worth XX s. and 
to every other Lord of Parliament, to every Abbot and to 
every (h) Prelate of Diſtinction, to every Worſhipful 


makes 2133“. 6s. 84. A great Sum of Money in thoſe Days, when, 
though Things were riſen higher than in Her. II. (8) Time, yet they 
were then ſo cheap, that this Sum amounts to near 7o000/. now a Days, 
and declares the Sate and Degree neither cheaply come by, nor main- 
tained ; and therefore only to become thoſe who have ſufficient Learning 
in the Laws, and an Eſtate to ſupport the Dignity and Equipage of it. 
No inſufficient Men are to be called, nz? Dignitas hujus Status wileſceret, 
An Apprentice at Laww, who is called by Mrit ad Statum & Gradum Ser- 
vientis ad Legem, can be fined but once: Igfin tum in jure reprobatur. V. 
ante c. XXIX N. p. &c. XLIX. N. b. 

(f) Fort. of Monarchy 132, 3. N. h. | 

(g) Old faſhioned joint Rings, with Inſcriptions. Forty Pounds Sterl, 
which is near as much as 200/, now. W. Dugd. 124. b. 130. 

(h) Notabili Præœlato] This may, perhaps, import ſome remarkable 
| Perſon not included under any of the Perſons before deſcribed, perhaps 
ſome Deans ¶ Decani cum juriſdictione who had Government, ſuch as 
were thoſe five called by 15 rit to Parliament 49 Hen. III. Literis ſuis per 
Univerſum regnum undequaque tranſmiſiis Univerſos regni Magnates, 
tam perſonas Ecclgſiaſticas quam Seculares convocavit, ut coram eo conve- 
nirent apud Sanctum Edmundum (g). His auditis, convocato Clero regni 
ac populo con venerunt Londoniis apud Fontem clericorum decimo Ka- 
lendis Aprilis (10). Parliamentum Londini, Magnatum tantum & 
Archiadiaconorum (11) Ad Parliamentum aliquando Milites Nobiles, 

Priores, & Clerici conveniebant (12). Mr. Tyrrel(13) ſays, the Word Præ- 
» Jatys) takes in none under the Degree ct a Dean. Mazno militi] ma 
be either a Knight of great Office at Court, ſuch as the Honourable Ot- 
nes of the Court were filled with in the Reign of Hen. VI. (at that Time 


— 
—_ 


(8) Spelm. Gl. ad v. Firma. (9) Chron. Tho. Wilkes. Scriptt. ed. a Gale, II. 
p. 78. (10) Matt. Par. p. 119, 29. (11) Ib. 627, 65. (12) Ib. 646, 9% 
(13) D. 7 P · 451.—Hiſt. I. Int. XCVII. III. Iut. 11. Lo ds 
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Knight, then and there preſent, to the Maſter of the Rolls, 
and to every Juſtice, a Ring to the Value of one Mark; 
to each (i) Baron of the Exchequer, to the Chamberlains, 
and to all the great Men at Court then in waiting on the 
King, Rings of a leſs Value, in Proportion to their Rank 
and Quality : So that there will not be the meaneſt Clerk, 
eſpecially in the. Court of Common Pleas, - but that he-will 
receive a Ring convenient for his Degree. Beſides, they 
uſually make Preſents of Rings to ſeveral of their Friends 
and Acquaintance. They give alſo Liveries of Cloth, of 
the ſame Piece and Colour, which are diſtributed in great 
Quantities, not only to their Menial Servants, but to ſeveral 
others, their Friends and Acquaintance, who attended and 
waited on the Solemnity of their Creation; wherefore, 
though in the Univerſities, they who are advanced to the 
Degree of Doctors are at no ſmall Expence at their Crea- 


tion, in giving (k) round Caps, and other confiderable 


Lords and Knights were not ſo common) or elſe ſuch as were men of 
great Fortunes, Families and Revenues. Cooke CIX. CXI. Peg: gg. 
e Ref. II. 49. I. 129. III. 81. Ant. Harmer, p. 35. 

(i) Theſe are the King's Juſtices, or Judges, probably ſo called, for 
that the Normans (14), who introduced that Court into Exglaud, ca'l 
their Judges and Magiſtrates Barons, as we in Englazd call them Judges 
and Juſtices, ** Unde Barones Scaccariz dici cœperint (15).” A very 
particular Account of them ſee in Couwe!/, It was petitioned in Parlia- 
ment (10 R. II.) that the Statutes whereby the Juſtices of the one Bench 
or other ſhould take no Reward, nor be of any Man's Fee, may be 
obſerved, Anſwered, the King hath and will charge ſuch Juſtices to 
miniſter right, and will puniſh the contrary, and therefore willeth that 
all Statutes made touching them and the Barons of the Exchequer be 
made void (16), Legis Scriptorem, (17) &, “ The Lawgivers have or- 
* dained Judges to be choſen out of a certain Rank of Men, and of a 
„ determined Age, that ſo there might be Perſons appointed, who 
* ſhould not only repeat the Letter of the Law, but ſhould be able to 
* find aut the Deſign of the Lawgiver, and explain it according to his 
« Will.” V. Hale 68. v. Fort. 117. N. b. Dagd. c. 19. Gerv. Tilbur. 
publiſhed by Mr. Madox, p. 54. (pp.) Somner ad v. Bars. Hickes, g. a. 
146. Tyrrel, II. Introd, XCIII. W. 557. Hhitl. M. 344. & ſeqq. 

(X) Ae It is alſo called Birrus, Birreta, tegmen capitis, 
Pileus (18). Servos ſane omnium, quorum tamen Dominos Sollicitu- 
dine militiæ conſtat non teneri, aut 4/775 uti permittimus aut cucullis (19). 
Bircta coccinea, Cardinalium petaſus. Birreitzm album] capitis tegmen 
lineum, tenue, ſtrictum; forma ipfius cranij, vel caflidis. Hoc inſigni- 
untur Qui ſupremam in jure noſtro palmam ferunt, Servientes ad Leger 


(14) Spelm. Reliq. 220.—7 . a. Du Freſuc, I. 542, 3. (15) Fleta L. 2. 
t. 26. Matt. Par. 564, 53. (16) 3 LH. 147. Cott. Abr. 317. 
(17) Cre. Lib. z. de Inventione 47. (139) V. 91. a. (15) Cod. Theodefe 
de habitu quo uti oportet extra uibur, (19) Speim. 82. a. 
N dicti 
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Preſents: Yet they do not give any Gold, or Preſents of 
like Value; neither are at any Expences in Proportion with 


a Serjcant at Law, There is not, in any other Kingdom 
or State, any particular Degree conferred on the Practiſers 
of the Law as ſuch; unleſs it be in the Kingdom of Eng- 
land. Neither does it happen, that in any other Country, 
an Advocate enriches himſelf fo much by his Practice as a 


Serjcant at Law, No one, be he never ſo well read and 
practiſed in the Laus, can be made a Judge in the Courts 
of King's Bench, or the Common Pleas, which are the ſupreme 
ordinary Courts of the Kingdom, unleſs he be firft called 
to be a Scrjeant at Law: Neither is any one, beſide a 
Serjeant, permitted to plead in the Court of Common 
Pleas, where all real Actions arc pleaded : Wherefore, to 
this Day, no one hath been advanced to the State and De— 


gree of a Serjeant ot Law, till he hath been firſt a (1) Hu- 
dent, and a Barriſter, full fixteen Years : Every Sfrjcant 
wears in Court a I/hite Silk Coif, which is a Badge that they 
are Graduates in Jau, and is the Chief Enjign of Habit with 
which Serjeants at Law are diſtinguiſhed at their Crea- 


tion. Neither ſhall a Judge, or a Serjeant at Law, take 
off the ſaid Coif though he be in the Royal Preſence and 


talking with the King's Majeſty, So that you will eaſily 
believe, moſt excellent Prince, that thoſe Laws which are fo 
honoured and diſtinguiſhed beyond the Civil Laws, or thoſe 
of any other Kingdom whatſocver, and the Profeſſion 


dicti (20). Coifa] Coifam vocat juxta Gallicum (21). Infime Latini- 
tatis Scriptoribus pro capitis velamento & pileolo uſurpabarur (22), erat 
Pontificum, erat etiam Doctorum (23). Non Cappa quippe Docto- 
rem facit, non irrt magiſtralis impaſitio. Conſtat quod anno 1170. 
& ante, ejus uſus fuerit. Hitiſc. Somncr. | 

(1) It may be objected here that our Author makes no mention of Su 
or Barriſter. neither is it preciſely known whether, at that Time, the 
Degree of Barriſer was conterred or not, but it is very probable that the 
fame regular Steps might be taken, in order to qualify Ferſons to practice 
in che Courts of Law, as hare been cbſerved fince that Time. The 
[Reaſon is the ſame. Mr. Sc, in his Note ad Cap. VIII. (2) makes 
mention of the Strdents i the Cri] Law of 2, 3, 4 and 5 Years ſtand- 
ing, and ſeems to hint that an Apyrentice at Law 1s a Degree; he quotes 
1 Lal. 3. fol. 17. a. pl. 3. aifo » Monument of Parliament 20 Ed. 1. 
Flea, lib. 2. cap. 37. and the Epiltle of the 9 Reports, where more is out 
of Antiquity touching theſe Epprentices, whom J judge to be, what they 
now Call, Barriſters. 


» 


(20) Matt. Par. $44, 27. 29. Gl. ib. ad v. (21) Du Freſue. Pitiſc. 
(22) Ib. (23) Micbolaus de Flemengie, de Studio Theologico. Du Frejne- 
| whereof 


_— 
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whereof is attended with ſo much Solemnity and Magnificence, 
are in themſelves exceeding valuable, excellent and ſublime, 


full of Knowledge, Equity and Wiſdom. Daugd. 111. & ſeg. 


D 
Of the Judges of the Courts in Weſtminſter-Flall. 


[HAT you may likewiſe know the Eſtate of the 

Judges, as well as of the Serjcants at Law, I will, 
in the beſt Manner I can, lay before you the Method of 
their Appointment, Creation, and the Nature of their 
Office. There are uſually in the Court of Common Pleas 
(a) Five Judges, Six at the moſt; in the Court of (b) 
King's Bench Four, and ſometimes Five: When any one 


(a) Ir feems by our Text that there have been fr at a Time, ard Mr. 
Camden (1) ſays, in the Court of Common Pleas are the Chief Juſtice and four 
others, or more, to aſſiſt him. The certain fixing of the Court of Common 
Pleas at Weftmin/ter, occaſioned much more Reſort thereto than before ; for 
about the Beginning of E. 11.'s Reign, there were ſo many Suits therein, 
that the King was neceſſitated to encreaſe the Number of his juſtices, who 
were to {it there, unto fx, which commonly were not above ee be fore 
that Time; and ſo to divide them as they might fit in two Places (2). 
That there have been in late Reigns any more than five, with the Chief 
Juſtice, I cannot find; ſometimes there have been fewer. W. v. Da 
Freſue, To. 2. pt. 2. 197. ad v. Jyſtitiarius. Dugd. c. XVIII.—ib. 39. a. 
Whitl. M. 344, 392. | 

(b) Banco Regis, The Ring's Bench] This is the firſt and higheſt 
Court of Law, becauſe the Kings of Eugland were wont to pr-tide in that 
Court and fit there in Perſon (3), and the Returns are coram me ip/o: It 
takes Cognizance of all Pleas of the Crown, and ſuch other Matters 
which relate to the King and the Commonwealth; it has Power to examine 
and correct the Errors of the Common Pleas, The Judges there, befides 
the King himſelf, when he is pleaſed to be preſent, are the Lord Chier 
Juſtice ot Z»g/and and four others, or more, as the King pleaſes (4). 
Anciently this Court followed the King's Court, it was kept in Aula 
Regia, Gorzelin in the Life of St. Edward, calls them Palatii Canfedici ; 
and Johannes Sariſburienſis, Curiales, The Lord Chief Juſtice was called 
Juftitia Anglia and Fuftitiarius Angliæ Capitalis (5). The Judges of this 
Court are called by vir Zdward Coke (6), the Sovereion Juſtices of Oyer 
and Terminer, Goal-Delivery and Conſervation of the Peace in the 
Realm {7). So ſupreme is the Juriſdiction of this Cort, that if any Record 
be removed into this Court, it cannot be remanded back, unleſs it be by 
Act of Parliament; this appeareth by the Stat, 6 Ie. VIII. c. 6. 
4 Infl. 73. 


DO — 


(1) Of the Courts of Enzlond CLXXXV. (2) Duzd. zo. b,-Chronica 
Series 34, 114. (3) Ante c. 8. N. (3) (4) Camd. ubi ſup. (5) Ib. 
(6) 4 UN. 73. (7) 9 Co. 1 18. a. b. Lord Sanchar's Cale. 
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of them dics, (e) re/gns, or is ſuperſeded, the King, with the 
Advice of his Council, makes choice of one of the Srr- 
jeants at Law, whom he conſtitutes a Judge, by his 
Letters aients, in the room of the Judge 1o deceaſed, re- 
ſigning or ſuperſeded : Which done, the (“) (d) Lord High 


- +» + + + . nit privs Dominus Rex, fi in Regno fuerit, conveniatur, 
vel Fuſtitia eus, ſi fuerit extra regnum. Uhi Seldenns (8): ** Qui velut 
Fraſicius Pratorio aut Pro-Rex Regias illo zvo vices agebat, & Ca- 
% pitalis Anglie Faſditiarius indigitabatur.“ In auctioribus Holinſbedi Chto- 
nicis 17 E. I. ubi occurrit mentio de Rady/pho de Heng ham, Qui diminutz 
zam Capitalis Aug liæ Fuftitiarij amplitudine, Capitals Jaſitiarius Bauci 
feperiorts, 1. e. Regij appellatus eſt; ſubjungitur, ac ſi integer permanſifſer 
magiſtratus, iſta clauſula : Ad quem in Alſentia Regis, Regni moderamen 
previpu? attinchat. (9) In Matth. V gſiminſter (10), Hugh Bigot is called 
Vir Fideliſſimus, Capitali/qre totius Angliæ Fuſtitiarius“ (11). Walterus 
Rothomagenſis Capitalis Angliæ Juſtitiarius (12). Specialis Anglia J 
Hitiarius (13). Odo, Biſhop of Baierx, is called Jufficier and Chief Man 
of all England (14). Ranulph de Glanvil, Hicier Ker (15). In 
the Time R. I. William de Longchamp, Biſhop of Ely, Chief Fuſticier, 
Chancellor and Papal Legate in Euglaud. Madon, H. Excheq, 15. 
| Badler 229, 249. | 
% Facobo regnante, ægre latum fit, quod Far r Cohzs, in Ralatio- 
% nem ſuarum Frontiſpicio ſe inſigniret Titulo Capitalis totius Anglice Ju- 
« ſtitiarij; etſi vulgarem ſequeretur morem, & rationts quidem haud 
« expertem. JAngliam enim ſotam, quoad pacem regiam & Corouæ 
„ Dignitatem, nonnullaque alia promovenda, adhue retinet in Juriſdic- 
„ tione Capitalis Ille Juſlitiarius, emittens etiam uſque regni terminos 
„ mandata ſha, ANGLIA—titulum prefigit in Margine, Furiſaictio- 
nts indicium. Sed & non dedignata ſunt diverſa Parlamenta ipſum, lice: 
* primeva Spoltatum amplitudine, nofiro vo Capitalem Anglia Faflitia- 
«6 rum agnolſcere & nominare, ut videre eſt in Stat,” (16) Hen. VIII. 
& in Decreto ſuper eodem Stat. Richard Lifter, Kt. is called Chief Juſtice 
of England (17), & Statuto privato (18) citato in novo Lib. Intrat. Tit, 
Action Sur Le Caſe 5. 5. & c. D Freſre, To. 2. pt. a. 190. N. Vacon, 
pt. I. c. LXI. Fort. 64, Dugd. c. VII. 23. b. 25. a. b. 38. b. Sonner 
ad v. v. Bancus. Juſtitiarins. v. Madox, KExcheq. 21. v. Coll. relating 
to Sir F. Bacon Life, Fol. p. 65. 
(c) Sir Matth. Hale formally ſurrendered his Office in an original 
Deed, drawn by himlelf, written all with his own Hand. See Biſhop 
Burnet's Lite of him, p. 54. 
( Fil. M. 344, 392. Prarnee. Ref. II. 380. 3 
' (d) The Lord High Chancellor, The Keeper of the Seals. (“ For in 
'* Fen. VI. 's Time there were three Seals in the Cuſtody of the Chanceliory 
one of Gold, the other two of Silver. At this Day only ene Seal is 
* delivered to the Chancellor.” (19). Signer of the King's Grants, 


(5) Fadmer. 168.—Opp. II. 1636. v. Madox, Excheq. 21. (99.4 

Fife ad v. Juftitiarius. (10) An. 1229. p. 282. (11) Gorvs 

. Titbur, 16. (e. e.) 26. v. Brook, Diſc. Errors 179. (12) X. Scriptt. 669, 

n (13) 2b. 671, 56. (14) Madox, ubi tap. 6, 2. 
(15) Ib. 14. (16) 24, 5 H. 8. c. 26. F$. XII.—- 37 H. 8. c. 12. 
(17) 18 Fi. 12. (15) 23 H. 5. (19] Camd, of the Courts of 

Enlawd CLXXXVII. | | 

| Preſenter 
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Chancellor of England ſhall come into the Court where ſuch 
Vacancy is; bringing in his Hand the faid Leiters Patents, 


Preſenter to his Promotions, the Judge in Equity. This is the chief 
Place of civil Employment in this Realm (20). Mr. Madox obſerves, 
that the Office of Chancellor/oip, from a ſmall Beginning, became, in 
Proceſs of Time, an Office of great Dignity and Pre-eminence. H. E. 
p. 43. v. ib. 41.—54 . W. v. Dugd. 35, 6. Tyrrell, I. Introd. LXXIII. 
Rapin, II. 149. Lord Macclegfield's Tryal 270. a. Sadler, 3 12. 

Regis Scriba à Normanvis Scriptoribus Cancellarius dictus eſt; Qui in 
Aula, non in Foro, officio ſuo functus eſt. Politia Forenſis apud Auglo- 
Saxones Brevium Officinam {Cancellariam ſc.) non requiſivit; utpote, 
apud quos Cauſæ omnes liteſq; Domi cognitz & determinate eſſent, i. e. 
in Singulis Centurizs, Trichingis, comitatibus urbibus, & Curijs Dominorumy 
quorum jus audiendi & finiendi Cauſas, Sac & Soc (21) eſt appellatum (22). 
Ab ingreſſu Normannorum Curiz Comitatuum dignitatem ſuam priſtinam, 
aliquandiu retinuerunt uſq; ad Henrici (23) II. tempora, cum Juſfitiarij 
Regis non amplius in Comitatus ad audiendas Cauſas legati eflent : Sed 
Cauſe, quæ in Scyris vel Comitijs placitari & terminari ſolebant, coram 
Comite, vel ejus Vice-comite ante adventum Normanzorum, & poſteà a 
Regis Faſtitiarijs, tum primùm ab ijs ad Curiam Regis, coram Fuſtitiario 
ejus audiendz tractæ & ablatæ erant. Cauſis autem a Scyris ad Curiam 
Regis ſic tractis, creſcebat indies querelantium numerus, qui ad Dominum 
Regem, ve! Juſtitiarios ejus de Injurijs factis elamarent. Delatis vero ab 
omnibus regni partibus ad Curiam Regis querelis, Cancellarizs, qui ab 
Epfolis, Chartis, & reſcriptis Regi erat, ex Aulico duntaxat miniſtro factus 
Curiz Regis Offcialis, augere numerum Scribarum neceſſe habuit & Col- 
legium q. ſub le inſtituere; in quo, tan quam in communi regni Oficina, 
reſcripta Forenſia, a noſtris dicta, Brevia Originalia, formarentur. Hic 
ortus, Hzc origo fuit Cancellarij, ut Magiſtratus Forenſis, qui in Scaccario 
à Siniſtrà Juſtitiarij regij, paulum procedente tempore, ad/e/or ſedere ſo- 
lebat; adeo ut in eo fine illius conſenſu, & conſilio, haud longe a primis 
iſlis Cancellariæ initijs, nihil magni momenti factum eſſet. Hicles, d. e. 
48. v. Glauvil. L. 1. c. 1.—4 v. Madox, H. Ex. 59. 

Cancellarius Angliæ aut Caſfos magni Sigilli, quorum eadem prorſus eſt 
authoritas, ad cujus æquitatem ab alijs Tribunalibus, ante latum Judicium, 
omnibus ordinario juris remedio deſtitutis, provocare licet, nullis Legibus 
aſtrictus eſt, quo minus Cauſam quamlibet hoc nomine ad eum delatam, 
juxta boni viri arbitrium dirimat & componat: Eumq; Qui Decreto ſuo 
refragatur, in carcerem conjiciat, & illie detincat, donec Scito ſuo ſe 
ſubmiſerit. Covell, Inſt. 281, 2. v. Ib. 289, 290. 

The Word {Cancel/arizs) had once a quite different Signification than 
what it has at preſent; I find a Paſſage in Yopi/cus, in his Life of Ca- 
rinus (24), where in giving an Account of the Enormities of that Empe- 
ror, the Hiſtorian ſays, erefeftum urbi unum ex Cancellarijs ſuis fecit; 
quo fœdius nec cogitari potuit aliquando, nec dici.” Qui cancel/og 
ſervabant Cancellarij, ſay Salmafius and Caſaubon ; ** Qui ad hujulnodi 
cancellos ſtabant Qiarij, Cancellarij dicebantur.” Their buũneſs was to 
repel or admit thoſe Who deſired to have an Audience of the Prince. It 
was indeed ſcandalous to make ſuch a one Præſectus Urbis ; which was the 


— 


(20) Dugd. 111. b. (21) V. ante c. 44. N. c. 5 (22) _ 
e. 45. 23) Spelu. Reliq. 58. (24) C. 16. v. Cajaubon, & 
Calma. ad Loc. (+3) 9p , | | 
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ſuting on the Bench, together with the Judges of the 
Court, he introduces the Serjeant who is ſo appointed to 
be a Judge; to whom, in open Court, he ſhall notify the 
King's Pleaſure concerning his Succeſſion to the vacant 
Office, and ſhall cauſe to be read in Publick the ſaid Let- 
ters Patents: After which, the Maſter of the Rolls ſhall 
read to him the Oath of Office, when he is duly ſworn into 
his ſaid. Office, the Chancellor ſhall give into his Hands the 
King's Letters Patents, and the Lerd Chief Juſtice of the 
Court ſhall aſſign him his Place where he is to fit, and 
makes him fit down in it, But you muſt know, my Prince, 
that the Judge, amongſt other Parts of his (e) Oath, is to 


firſt Poſt in the Empire, or, at leaſt, was a Place of great Honour and 
Authority: However, as Sa/maſins ubſerves, theſe Cancellarij in the Time 
of Caſſodorus, that is, not much more than two hundred Years after 
Cærinus (250, came to be what we call now Secretaries of State, an Office, 
which, as Lord Clarendon ſays, with relation to England, was not always 
of that Magnirude it is now. Thus it is, Words change their original 
Meaning: And as whatever Poſt gives Acceſs to the Prince, though 
never ſo mean, is always conſiderable; ſo theſe Offiarij, theſe Can- 
cellarij, from Pages to the Prince, came to be Secretaries of State, Lord 
Chanxcellors, and Firſt Min/ffers. V. Pitiſc. ad v. Cancelli. Calvia. Am. 
Marcellin. Gron. XXX. 4. p. 646. 
(e) See the Oath of a Judge in the Stat. Ed. III (26). A modern 
Form of the Ceremoniale ſee in Crote's Reports (27), when Sir Jo 
Bramf/ton was made Chief Juſtice of the King's Bench. The Judges Oath 
inthe lime of Hen. III. was that they ſhould judge /icundum Legem E Con- 
fuetudinem Regui; which Words (as Mr. Selden (28) ſays) ſeem deſignedly to 
_ exclude the Jus Car em, then lately brought in: Whereof, as he ſays, ſome 
were found in thoſe Times; and he tells us of what Order they were, but 
they were not Common Lawycrs, nor Judges, but the Hierarchy (29). The 
Famous Sir Mat/heiv Hale, a Man of general Learnivg, and of profouud 
Knowledge in the Laws of Englau; whoſe whole Life was one continued 
Thread of ſincere and underitanding Juſtice, and who was not to be 
warped from his conſtant Road of Integrity: An exa#t Standard, whereby 
future Princes may meafure the Qualifications of their Judges ; he was 
a Man fo tar frem being ever impeached by the Repreſentative Body of 
the Nation, that no one ſingle Perſon was ever heard to complain of his 
Conduct. This great Man was lo ſcrupulous and ſtridt, and had ſet ſuch 
Rules to himſelf ; that when a Gentleman had ſent him a Buck for his 
Table, who had a Trial at the Aſſizes, he would not ſuffer the Trial to go 
on till he had paid him for his Buck, upon which the Gentleman with- 
drew the Record. At Salt the Dean and Chapter having, accord- 
wy to the Cuſtom, preſemed him with fix Sugar Loaves in his Circuit, he 
made his Servants pay for the Sugar before he would try their Cauie. 
Burnuct's Life of him, p. 33, 4. v. Port. Pret. XII. ib. 110, 136. 317 
(2c) Carin. reon. circ. An. 283. v. Fabric. Bibl. Lat. I. 651.—II. 219. 
(26) 18 Ed. III. St. 4. A. D. 1344. (Keb. p. 119.) In Dorſo Clauſ. de Anno 


o Hd. _— Part; Prima. | (27) (%. Chaorl, 403. (28) Diſſert. 
Flela 540. (29) Sir Robert Atkins of the Diſpenſing Power 42, 3. 


: 145. Sir 
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ſwear, that he ſhall do equal Law and Execution of Right 


to all the King's Subjects, Rich and Poor, without having 
Regard to any Perſon, Neither ſhall he delay any Perſon 
of common. Right, for the Letters of the King, or of any 


5? 


other Perſon, nor for any other Cauſe, though the (% King 
by his expreſs Directions, or Perſonal Commands, ſhould 
endeavour to influence and perſuade the contrary, He ſhall 
alſo ſwear, that he ſhall not take by himſelf, or by any 
other, privily, ne apart, any Gift or Reward of Gold, or 
of Silver, nor of any other Thing, the which might turn 
him to Profit, unleſs it be Meat or Drink, and that of little 
Value, of any Man that ſhall have any Plea, or Proceſs, 
hanging before him, and that he ſhall take no Fecs, as long 
as he be Juſtice, nor Robe of any Perſon, great or ſmall, 
in any Caſe, but of the King himſelf. You are to know 
moreover, that the Judge ſo created is not to make any So- 
lemn Entertainment, or be at any extraordinary Expence 


upon his Acceſſion to his Office and Dignity ; becauſe it is 


no Degree in Law, but only an Office and a Branch of Ma- 
giſtracy, determinable on the (f) King's good Pleaſure, 
However, from thenceforth, he changes his Habit in ſome 
few Particulars, but not in all: For when only a Serjeant 
at Law, he is cloathed in a long Robe, not unlike the Sa- 
cerdotal Habit, with a (g) faurred Cape about his Shoulders, 


745. Sir Robert Aitins of the Diſpenſing Power, p. 13. Cow), Inſt. 307, 
v. Fleta, L. 1. c. 17. v. 23 Heu. VIII. 24. 

(*) Whitl. M. 345. a. v. Stat. 2 Ed. III. c. 8. Whitl. ubi ſup. plura 
14, 15. v. ante hic p. f. 

(f) By the Act for the further Limitation of the Crown, and better ſe- 
curing the Rights and Liberties of the Subject, it is enacted that ſome 
further Proviſion be made for ſecuring our Religion, Laws and Liberties, 
from and after the Death cf his Majeſty and the Princeſs Arne of Den- 
mark; and in Default of Iſſue of the Body of the ſaid Princeſs, and of his 
Majeſty reſpectively, that in fuch Caſe aſter the ſaid Limitation ſhall take 
Effect, as aloreſaid, Judges Commiſions be made, Q, ſe bene peſſerint, 
and their Salaries aſcertained and cſtabliſhed: But, upon the Addreſs of 
both Houſes of Parliament, it may be lawtul to remove them. 12 & 13 
W. g. e. 2, 

(g Capitium peuulatum] A caped Rocket, or ſhort Cloak, furted in 
the Cape. Deluprr Colobio] this imports a Cowl, Tipper or Hood, which 
was proper to Monks, Hermits, Soldiers and Countrymen; who, becauſe 
they encounter hardſhips, had theſe ſuper bumeralia tio defend them (30). 
W. Penulatis} i. e. furred, it is the fame with fodera us (31). Capitiun) 
An Hood—Lacerva cum Cucullo (32).—Ea Veſiis pars quæ ad os Tunicæ 


9 


* 


+ Matth, Paris 833, 41. an. 41 H. 3.— Edit. altera Fo. 97 t. Di. M. 34 5, 6. 
(39) V. Sein. ad v. Colladiuim. (31) Bl. (34) Pitiſc. 
N 4 collum 
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and an Hood over it, with two Labels or Tippets: Such ag 
che Doctors of Law uſe in ſome Univerſities, with a Coif, as 
is above deſcribed. But after he is made a Judge, inſtead 
of the Hood he ſhall be habited with a (h) Chak, faſten- 
ed upon his right Shoulder ; he ſtill retains the other 
Ornaments of a Serjeanc, with this Exception, that a 
Judge thall not ule a (i) party- coloured Habit, as the 
Serjeants do, and his Cape is furred with (k) Minever, 


collum circum amicit, humerus injefta, Du Freſne, ad v. v. Capitium, 
Caputium. | 1 | 
(h) Chlamys] Was firſt a Military Garment, then Imperigl, and after, 
wards a Judicial Robe. A Garment beſtudded with Flouriſhings of Gold 
and purple Silk, in manner of broad Nail-heads, whence it was called 
Laticlavia (33). Cblamys, inter præcipua ſummi Pontificatus inſignia, in 
P. Diacono, lib. 3. (34). Chlamys non aliud quam veſtimentum, quod 
tunicæ ſuperindygeretur & fibula in humeris nectebaturaliquando clavis 
ornari ſolebat. Pitiſſ. | 
(i) Seregulata Yeftis] Veſtis diſcolor, plumario opere fafta : Hine Stra- 
la veſtis, Strogulare, variare. Gloſſ. Arabico-Lat. Stragulo vari). Stra: 
'grlati, radiati, vel Birrati ſeu potius Barrati Fratres, dicti olim Carmelitz, 
quod veſtibus diverſo colore variatis uterentur. Du Freſze. Dugd, 99. b. 
Stragula Amphibapha. Judges, c. 4. v. 18. Junius & Tremel. 
() Meneverum) Jo, For teſcutus de Laud. ubi expreſſit noſtrum Minu- 
"pair (35), Menuver, ou verd. The Fur Minever ; alſo the beaſt which 
bears it (36). Miniwer (une Sorte de fourrure blanche) Menu-wer (37). 
Minever, a Franco-Gallica Miauver, Menuvair, Pellis muris cujuſdam 
Pontici ad ſuffulciendas veſtes hibernas expetita (38). Of the Pozxtique 
Mouſe fee Geſner (39), called Varias by“ Idorus, from whence cometh the 
German Word Tuerck ; from the Diverfity of the Colour Gran-Uuercke, 
This Pontique Mou/e differeth from others only in Colour; for the white 
is mingled with Aſh-Colour, or elſe it is ſandy and black: in Poland, 
at this Day, they are found red and aſh-colour. The Polardrrs have 
four kinds of precious Skins of Mice which they uſe in their Garments ; 
the firſt of grizzle Colour; the ſecond, a very white Beaſt all over, ex- 
cept the Tip of the Tail, which is all black ; the third, white mingled 
with grizzle ; fourth, of a bright cheſnut Colour, and this is the 
Squirrel: For they call Squirrels, Weaſels and Hermelin all by the Name 
of Mice. The Skins are fold by ten together ; there are two of the beſt 
Sort, the third a little worſe, four of the yext Sort, three of the vileſt 
"Sort. With theſe Skins they hem and edge Garments; and in fome 
© Places they make Canonical Garments of them for Prigts, unto which they 
ſew their Tails to hang down on the Skirts of their Garments, The 
Commentator takes it to be either the Skin of a little Beaſt bred in Germany, 
or of a Ruffa Squirrel. It is that which is uſed ip lining Hoods and 
| Garments of Graduates in Arts. Mzniver, a kind of Fur, being, as ſome 
think, the Skip of a Squirrel's Belly, or, as ethers, of à little white 


— 
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75 (320 Godwin, Ro. a 150, r. (34) Du Freſze, (35) Du Freſne. 
- (36) Cotgrawe; Howell. (37) Ib. & * * 0 (38) Sur. 
(39) f. 533 »Forſan Ilidorus Hifp, 455 
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whereas the Serjeant's Cape is always furred with white 
Lamb; which ſort of Habit, when hu come in Power, I 
could with -= Highneſs would make a little more Orna- 
mental, in Honour of the Laws, and alſo of your Govern- 
ment. You are to know further, that the Judges of Eng- 
land do not ſit in the King's Courts above three Hours in 
the Day, that is, from Eight in the Morning till Eleven. 
The (J) Courts are not open in the Afternoon. The Suitors 
of the Court betake themſelves to the, m (33), Perviſe, 


Beaſt (like to a Weaſel) breeding in Muſcovy, White Furs of Miever. 
Bellies of Minever. Dugd. cap. XXXVIII. pp. 98, 101. & alibi, _ 

(1) In the Common Law there be Dies Juridici, and Diet non Furidici : 
Dies non juridici ſunt, Dies Dominici throughout the Year. This was 
the ancient Law of England, and extended not only to Legal Proccedings, 
but alſo to Contracts. Dacus fi Die Dominico quicquam fuerit Mer- 
& catus, re ipſa, & + Oris præterea duodecim mulctator. Anglus triginta 
& ſolidos numerato (40).” In Zafter Term, the Day of the Aſcenſion: 
In Michaelmas Term, the Days of All-ſaints and All-fouls ; And in Hil- 
lary Term, the Day of the Purification are, Dies non juridici. And it 
ſhould ſeem here by our A. that there be alſo Horæ Juridicæ (41). It 
is an Abuſe that Pleas are holden upon Sundays, or other Days forbidden, 
or before Sun-riſing, or in the Night Time in diſhoneſt Places. The 
Mirrour, c. 5. F. 1. Art. III. Fort, Pref, XLVIII. Selm. Reliq. 71, 
86, 89. 110. 11. N. e. 

+ Ora] See the Books in the Margin (42). ORA, ane auld Saxon 
Word, and ſignifies Mettall, like as braſſe or golde: And mairover in 
auld Times it was ane peece of cunzied Silver, or Gold ; for tres oræ dureæ 
are the Price of ane Cow. Stat. Alex. II. or King David J. (43). Ora, 
nummus vel computandi Ratio a Danis mutuatus (44), valoris, ut vide- 
tur, 2. Solidorum (45). Mr. Selden ſays twenty Pence made an Ore com- 
monly ; and ſometime, according to the Variation of the Standard, fix- 
teen . was an Ore; but in Oxfordfrire ſpecially, and Glocgfterſbirg in 
Domeſday, twenty go to an Ore. Seld. III. 1182. 

m (33) 4d Perviſun] This Chaucer remembers in his Sergeant, 


A Sergeant at Lat ware and wiſe, 
That often had been at the Perviſe, 


Tt fignifies an Afternoon's Exerciſe or Moot, to the Inſtruction of young 
Students, bearing the ſame Name originally (I gueſs) with the Parwife 
in Oxford, as they call their Sitting Generals in the Schools in the After- 
noon ; which ingenuouſly I confeſs I firſt learned out of Mr. Wake his 
Muſe Regnantes, fag. 125. where he divides the Quodlibets, or Diſputa- 
tiones Magne, which are their Exerciſes of Regent Maſters in the Fore- 


re - 
* — — 


(40) V. Stat. 27 Hen. V. 6. (41) 1 Infl. 135. a. 2 IH. 264, 5. 
(42) Somner, Fort. 82, 3. Chron. Pretioſum 32. Camd. 99.,—Remains, 168, 
cel, Int. Hickes, d. e. 21. 111, 112, (43) Lib. 4. c. Sciendum, 63. 
ene de verb. ſignif. ad v. (44) Sir Aud. Fountaine in Hickes's Theſ. 
(+5) Du Frejre, Spelm, 
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and other Places, to adviſe with the Serjeants at Law, 
and other their Counſel, about their Affairs. The Judges 
when they have taken their Refreſhments ſpend the reſt of 
the Day in the Study of the Laws, reading of the Holy 
Scriptures, and other. innocent Amulements, at their Plea- 
fure : It ſeems rather a Life of Contemplation than of much 
Action: Their Time is ſpent in this Manner, free from 
Care and worldly Avocations. Nor was it ever found thac 
any of them has been corrupted with (n) Gifts, or Bribes, 


noon, from Paræu, that is Scholars Exerciſe in the Afternoon, Has (are 
his Word:) quia 7j5 inferiores, Parvas, jam ctiam corrupto nomint, Parri- 
fias dicere conſurwimnus. Seld, 

- + + + . V. Cl. Jaacus Wakus (40), in Maſæ regnantes, de Jac. I. R. 
ad Oxon, adventu, Auguſt 26th, 1605. Somner. v. Wood's Athenæ, I. 
342, 573, 4. Camd. Annal Jac. I. 1619. Epiſt. ſub finem, p. 44. 
Kennett, II. 651. b. Fuller, W. 286. Eachard, II. ſub an. 1632. p. 101. 
Colliers Supplement, : 

Perviſum)] This refers (not to the Perœis Exerciſes of Academic Origine) 
bat to the Place and Time of Conſultation, which Clients uſe to have 
with their Counſel] about their Pleadings, &c., Perviſum, q. Peruſal. W. 
(47.) Paradiſus] Atrium porticibus circundatum ante ædes Sacras. Cr. 
Locus poriicibus & deambulatorijs circundatus, noſtris, vulg6, Parvis. 
De vocis, Paraviſus, etymo, v. quæ habet Smnerus (48.) Paris] The 
Perch of a Church, alto (or more properly) the Outer Court of a Palace, 
or great Houſe (49). Spelman (50) has it, “ ibi Legis periti convenere 
ce ut Clientibus occurrerent, non ad Tyrocinia juris, quas Motas vocant, 
* exercenua.” Digaale (51) mentions the Peræyſe of Pawles, For- 
merly each Lawyer and Serjcant, at his Pillar in St. Paul's Church, 
heard his Client's. Cauſe, and took Notes thereof upon his Knec, as they 
do in Gaildha/l at this Day; And, after the Serjeants Feaſt ended, they 
do tliit go to Paul's in their Habits, and there chooſe their Pillar, whereat 
to hear their Client's Cauſe (if any come) in Memory of that old Cuſtom. 
Dagd. 142. a. Cowell, Int. Whiil. M. 348. 

(n) This is not to be underſtood in Strictneſs of Speech: Our A. well 
knew the Caſes of the Four and forty Judges hanged in One Vear in 
Eng!and, as Murderers, for their corrupt Judgments (52); neither could 
he be a Stranger to the Proceedings in King Zdzvard J. Time “, or to 
that againſt Sir William Therfe in the Reign of Edward III +. Nor to 
that of the Lord Chief juſtice Treflian, who was hanged at Tybzrn : And 
all the reit of the Judzes of England, fave One, were baniſhed in King 
Richard the Ild's Lime. 

Cambyjcs King of Perſia, finding that one S:i/amnes, his Chief Juſtice, 
had been guilty of Bribery and Corruption, and pronounced an unjuſt 


(46) Somner ad v. Triſarium. (47) v. Matth. Paris, 690, 19. Gl. ib. 
Statt. Oxon. Tit. 6.F. 3. p. 23. (45) Ubi ſup. Da Frque. 
(49) Coterave. Miege Fr. Dit. Skinner. Et Voc. Antiqq. 


(50) Ad v. Parwe, &c. (51) 195. b. ; 
(52) Heru's Mirrour, p. 295. of the Fr. & p. 239. of the Eug. Edit. Rafi. 
I. 343. * 3 Ia. 1465, 7. T Ib. 145, 223. 


4 Sentence; 
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And it has been obſerved, as an eſpecial Diſpenſation af 
Providence, that they have been happy in leaving behind 


Cntence ; there is related this remarkable Inſtance of that King's Juſtice 
towards him, that he cauſed him to be flea'd alive, and making with his 
Skin a Covering for the Seat of the "Tribunal, made his Son, whom he 
appointed to ſucceed him in his Office, to ſit thereon ; that being thus put 
in mind of his Father's Puniſhment, he might thereby be admoniſhed to 
avoid his Crime. Dr. Prid. Connect. I. 196. 8vo. Chronicon Carionis, 
L. 2. p. 19. 

Amongſt the noble Acts of King Edgar, it is recorded, as none of the 
lealt Memorable, that in his Circuits and Progteſſes thro* the Country, 
he would take Account of the Demeanour of his Lords, and efpecially or 
his Judges; whom he ſeverely puniſhed it he found them Delinquents. 
Baker, Fo. 11. Rafpin, I. 393. 

The Hiſtory ſays of ++ Ed. I. that his firſt Care, immediately after 
his Return into England, Auguſt 1289. (He having been three Years 
beyond Sea) was to reform ſeveral Abufes which had been introduced in 
his Abſence ; particularly in the Admin;ration of Fuftice, Upon Com- 
plaints made to him from all Hands; that the Judges had ſuffered them- 
ſelves to be corrupted with Bribes, he ſtrictly examined into their Con- 
duct, and ſeverely puniſhed the Guilty, In the Number of whom was 
(Sir Thomas Nerlaud t) the Chief Juſtice, or Firſt Fudge, who was baniſhed 
the Realm, and his Eſtate confiſcated, Theſe Miſdemeanors, which had 
been but too frequent, gave the King Occaſion to conſtrain the Judges to 
ſwear, that for the Time to come they would take neither Money nor 
Preſent of any Kind, except only a Breaktaſt, which they might receive, 

rovided there was no Exceſs, Sperd has given us the Names and the 
— viz, Sir Ralph Hengham, 5000 Marks ; Sir John Loweiat, 3000; 
Sir William Brompton, 6000; Sir Solomon Rochefler, 4000; Sir Richard 
Bozland, 4000; Sir Thomas Sodentone, 2009 3 Sir Walter Hopion, 2900 3 
Sir Willham Saham, 3009; Robert L.ittlchury, Clerk, 1000; Roger 
Leicefter, Clerk, 1020 ; Adam de Stratton, 32,000. Rapin, IV. 29, 39, 
112. 2 Inſt. 508. 3 Iiſt. 846, 7 It. 

Sir William Thorpe, Chief Juſtice of the King's Bench in K. Fd:v. the 
Third's Time, having of five ſeveral Perſons received five ſeveral Bribes, 
which in all amounted to 100. was for this alone adjudged to he hanged, 
and all his Goods and Lands forſeited. 3 aft. 145, 223. IWWhitl. 
M. 346. | | 

The Reaſon of the judgment is entered in the Roll in theſe Words — 
* Qua prædictus Millieluus Thorpe, qui Sacramentum Domini Reg's 
* erga populum ſuum habuit ad Cuftodiendum, fregit malitioſe, falſe 
* & Revelliter quantum in ipſo fuit.” Becauſe, that as much as in him 
lay, he had hikes the King's Oath, made to the People, which the 
King had intraſted him withal, 

And to much did the then Collectire Wiſdom of the Nation reſpect 
Jodges herein, that 'tis expreſsly entered, that tuis Judgment ſhould not 
be diawn into Example againſt other Officers who ſhould break their 
Oaths, but only againſt thoſe Qui prædictum Sacramentum fecerunt 


Coll. Lord Bacon's Life, 124. ++ V. Pref. to Rolls Abr. 
t Tjrret, III. p. 56. 1: See in the Hilories the Cate of Hubert d: 


Burgo, 11 Hen. III. 
6 & 
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them immediate Deſcendants in a right Line. * Thus i; 


& fregerent & habent Leges 4ng/iz ad Cuſtodiendum.” That js, only 
to the Judges that violate their Oaths, having the Laws of Englaid en- 
truſted unto them. X 

This Judgment was given 24 Ed. III. The next Year, in the Parlia. 
ment 25 Ed. III. Numero 10. it was debated in Parliament whether 
this Judgment was Legal, and Nallo Contradicente, unanimouſly it was 
declared to be juſt, and according to the Law, and that the ſame Judg- 
ment may be given in Time to come upon the like Occaſion, Corey, 
Abr. 74, 316. Lord Mac. Trial 12. a. 

In a Parliament held in the 11th Year of Richard II. there was Judg. 
ment of High Treaſon given againſt 18 ſeveral Perſons, and all, fave one 
of them, ot Eminent Rank; Three Privy Counſellors, viz. The Arch. 
biſhop of Yori, the Duke of Jreland, and Earl of Suffolk, the Biſhop of 
Exeter, the King's Confeſſor, Five Knights, of whom ſome had been 
Servants to Edw. III. and all, but One, Servants to the then King, and 
ſome of them of Noble Deſcent ; but that which I more particularly ob- 
ſerve, there were amongſt them Six Judges, and Locton, the King's 
Seꝛjeant at Law, Blake, of the King's Council at Law, and UR, the 
Under-Sheriff of Middleſex. 

Of theſe 18, 8 were executed; that is, Sir Robert Tre/ilian, the Lord 
Chief Juſlice, was drawn from the Tower, thro' the midit of Londen to 
6 'Tyburn, and there hanged ; ſo likewiſe were C and Blake, and Sir Jobn 
: . Saliſbury; but the other 4 Knights had the Favour to be beheaded, 

bree, that is, the Archbi/hop of York, the Duke of Ireland, and the 

Earl of Suffolk, died miſerable Fugitives in foreign Parts, : 
The other Seven (whereof five were Fudges) with much ado got a 
Pardon, as to Life; but were baniſhed, and their Lands and Goods all 
: forfeited, and it was made Feleny for any to procure their Recalling home, 
and themſelves forthwith to be executed as Traitors, if at any T'ime they 


Jhould preſume to return. 
And of theſe Eighteen Perſons, all fave three were izpeached by ihe 


if! Commons. 
{8 A few other Caſes, which I ſhall think proper to add under this Note, 
F are, I. Sir Richard Empſon, Knt. and Edmund Dudley (53), both Law- 
j vers, Parons of the Exchequer, and 3 of the Peace throughout England. 
[1l/ Their Character as given by the Hiſtorian is, that they turned Law into 
1 Rapine, and for their extorſive Practices they were executed in King 
Her. VIII. Days. II. The Earl of Middleſex, having delayed Juſtice 
to the Farmers of the Cuſtoms, in a Matter ira to him by King 
James I. and having polluted his Hands with exorbitant Bribes, was 
| ſentenced in Parliament to loſe all his Offices which he held in the King- 
hh dom; to be for ever uncapable of any Office, Place or Employment in 
| the State; to be impriſoned in the Tower of London during the King's 
A Pleaſure; to be fined 50, oool. never to fit in Parliament any more, nor 
to come within the Verge of the King's Court. The Caſe of my Lord 
Bacon * is another Initance of the Virtue and Integrity of our Anceſtors 
i in the Abhorrence they ſhewed, and the Puniſhment they inflicted on 
l that great Man's Crimes (54). . . . Error in Parliament hall be re- 
veried in Parliament, & nn aliter ; for there is not an higher Court, 
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(53) Baker, Chron, fo. 247. | 
N Dili. H, 300, 309. (34) Lord Mac. Trial, 17. 2. 
\ 1H. 5. 
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c the Man blefled that feareth the (o) Lord.” And I 
think it no leſs a peculiar Bleſſing, that from amongſt the 
Judges and their (p) Offspring, more Peers and great Men 
of the Realm have rifen, than from any other Proteffion or 
Eſtate of Men whatſoever who have rendered themſelves 


1H 7. fo. 19, 20. By all the Judges in the Exchequer-Chamber, 
for a Judgment in the King's Bench, Error mult be ſued in Parliament; 
and as the Parliament ſhall correct the Judgments, ſo they are to correct 
the Judges, that give corrupt and diſhoneſt Judgments, Theſe are the 
Words and the Opinion. of the Lord Chief ſuſtice Vangbas in Buyſkd's 
Caſe (55). Such, ſays he, in all Ages have been complained of to the 
King in the Star-Chamber (which is a Court now diflolved by Parlia- 
ment) or to the Parliament. He there mentions many Judges ; thoſe 
44 that were hanged in King A/fred's Time, before the Conqueſt, for 
corrupt Judgments ; and thoſe in the Time of E. 1. E. 3. and R. 2. 
for their pernicious Reſolutions : He vouches the Journals of Parliament, 
and Inſtances in the Judgment of Ship-Money in the laſt King's Time, 
and the particular ſudges impeached. Other Caſes are Sir Robert + Berkley 
(55), that of the Lord Chief Fuſtice Keeling about the Year 1666 (57). 
Lord Chief Fuftice Scroggs (58), againſt whom Articles of Impeachment 
were drawn up, read in the Houſe of Commons, and Ingroſſed, and on 
the 17th Jar. 1680, ſent upto the Houſe of Lords, and he was removed 
from his High Office about the 1ith of April 1681, merely to ſtop their 
Mouths, and ſo obtain quietneſs. The Caſe and Exit of the Lord Chan- 
cellor Jefferey are very well known. By the Law of the XII Tables, it was 
Capital for a Judge, or an Arb/trator, to receive any Fee or Reward as 
ſuch (59). v. Exod. XVIII. 21. Patr. ad Loc. Rapin, II. 23. N.— 
V. gt. Sberringb. 237. Mill. 77. N. d. 221, 247. Walſingh. p. 54. 
Ad an. 1290. ewe, An. 204. Seld. Pref. ad Hengham in 1pſo initio. 
Seld. III. 1911. Vaugbun's Rep. 138, 9. v. 4 Inf. 25 5. Oldmixon653 
. %1, M. ſub ann. 1640, 1643. Oldm. 133, 164, 244+ | 

(o) F/. CXXVIII. 4. | 

(p) This is a Truth ſeconded by Sir Edward Cole, that there is no 
Learning fo excellent for the Prince and Subject, for all Eſtates, and in 
all Caſes, as, Reſpe& being had to our own Conſtitution, the Know- 
ledge of the Common Laws of England. If the ancient Laws of this 
Iſlind had not excelled all others it could not be but that ſome (60) of 
the ſeveral Conquerors, eſpecially the Romans, who boaſt of their Ci 
Laws, would have changed the ſame. The Profeſſors of our Law, un- 
der GOD, have obtained a greater Bleſſing and Ornament to their Fa- 
milies and Poſterity than any other Profeſſion. Pref. to his ſecond Report, 
and the Side next after; where he gives an Alphabetical Lift of near 
two hundred great and noble Families which have riſen by the Law, 
and among tit them our Chancellors. Dagd. Pref. 1. b. Sir Robert Atiins 
of the Power of Parliaments, p. 18. 


8 * 
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(55) Rep. fol. 139. + Rapin, XII. 135. Whitl. M. 39, 69. 

(56) Ruft to. III. 666. (57) Triumphs of Jaſtice. 

(58) Burnet, Hiſt. own Times, 448, 468. Eachard, III. 562, 5735 594. 
604, 628, Wood's Athenæ, II. 748. Rabin, XIV. 279. 

(29) T. IX. L. 3. Catrou & Rowille Ro. Hiſt. Sid. II. 1216. 

(60) Ante Cap. XVII. 
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wealthy, illuſtrious and noble by their own Applica. 
tion, Parts and Induſtry. Although the Merchants are 
more in Number by ſome Thouſands; and ſome of them 
excel in Riches all the * Judges put together. This can 
never be aſcribed to mere Chance or Fortune, which is no- 
thing; but ought to be reſolved (I think) into the peculiar 
Bleſſing of Almighty GOD, who, by his (q) Prophet, 
hath declared, that © the Generation of the Upright ſhall 
< be bleſſed.” And elſewhere the Prophet, ſpeaking of 
the Righteous, ſays, © Their Children ſhall be bleſſed.“ 
Wherefore, my Prince, be a Lover of Juſtice, which 
maketh rich and honourable; which perpetuates the Ge. 
neration of thoſe who love her: In order to this, be a zea. 
lous Lover of the Law, which is the Parent of Juſtice, 
that it may be ſaid, and verified of you, which is written 
of the Righteous, © Their Seed ſhall endure for ever.“ 
ZE. LXXXIX. 36, and ver. 4. & 29. Ecclus. XXVII. 8, * 
Whitl. M. 275. 


(q) EV XII. 2. . CXLVIL 13. 


t . LII. 
An Objefion with reſpeft to the Delays in Law-Proceedings. 


Prince. F*HERE remains but one Thing, my Chancellor, 
T to be cleared up, which makes me heſitate, and 
gives me diſguſt; if you can ſatisfy my Doubts in this Par- 
ticular, I will ceaſe to importune you with any more Que- 
ries. It is objected, that the Laws of England admit of 
great (a) Delays in the Courſe of their Proceedings, beyond 
what the Laws of any other Country allow of: This is not 


(a) Delay of Juſtice is a kind of Denial of Juſtice, therefore the Laws 
are ſaid pati, not inferre dilationes ; for the Good of Men in the 
clearing Juſtice, the Civil Laws allow Delay: It would otherwiſe, in 
ſome Caſes, be impoſſible to make out Truth, where the A& of GOD, 
or ſome other Incident intervenes, if Time were not indulged to uſe 
Helps to remove a Difficulty, or ſome Way equivalent to that, which, 
by reaſon of Demurs, is not obtainable, Though there may be and are 
ſeveral Excuſes, or good and reaſonable Grounds allowed; yet the Law 
does not eaſily favour unneceſſary Delays, but is purely inclined to ſuch 
a Latitude as may protect both the Laws and Men, according to that 
R le of Bartolus, ** Non eft in morà qui poteſt exceptione Legitima 
& ſe tucri.“ Digg, L. 2. Tit. 14. de Pactis, p. 307. W. 


only 
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only an Obſtruction to Juſtice but often an inſupportable 
Expence to the Parties who are at Law ; efpecially in ſuch 
Actions where the (b) Demandant- is not entitled to his 
Damages. 


(b) Demandant, Peters, is the Plaintiſ, in à real Action ſo called, be- 
cauſe he demandeth Lands (1). At Commen Law no Damages were 
recovered in any real Action (2). Otherwiſe in mist Actions; as in 
Alliſe, Entry in Nature of an Alſiſe, &c. (3). So in perſonal Actions, as 
Treſpaſs, qzare clauſum fregit, &c. (4). Damages ſhall be recovered in a 
Writ of 4dmeaſurement of Qomer (5). But not in a Grit of Admea/ure- 
ment of Paſture (6) ; otherwiſe in a Writ de /ccunda ſuperoneratione by the 
Stat. M gm. 2. cap. 8. which vid. 2 1z/t. 369. 


— — 


(1) Convel, Int. 1 If. 127. (2) 2 Dart. 437. pl. 33, &e. 
10 C. 116, a. (3) Ib, (4) Ib. (5) Hi. 368. (6) Ib. 


CH. A EME 
The Chancellor's Anſcver. 
Chancellor. N Perſonal Actions, which do not ariſe (a) 


within the Cities and trading Towns (where 
they proceed according to Uſages and Liberties of their 
own) the Proccedings are in the ordinary Way. Though 
they admit of great Delays, yet they are not ſo exceſſive. 


a} 


(a) Extra Urbes] i. e. Such as are Counties, and Stapſes of Trade, 
within themſelves, and have private local Laws indulged to them, 
diſtinct from the General Laws of open Places, where Precaſſus ſunt Or- 
dinarij, that is, all Matters of Juſtice between Man and Man, all Mat- 
ters which concern the Peace are tried in the Hundred, Crun'y Court, Leet, 
or at the Aſiſes. Though this Proceeding cannot avoid ſome Delay, yet, 
ſo as it be in any Degree, is very tolerable and uſeful. By the Stat. 
Edio. I (1). No Eſſoine lies for the Appellor in Appeal of the Death of 
a Man (2). By another Stat. (3) no Elſoine lies de malo led, it the 
Demandant except, that the Tenant is ſick, nor in ſuch plight but that 
he may come before the Juſtices (4). There is no Eſſoine after a Day 
given prece Partium. In that the Stat. of Eilaines allows CHallenges of 
Elloines in certain Caſes, it clearly appears that Elfoines, as Delays, in 
Obſtroction of Juſtice, the Law allows not. There are many Sorts of 
Prote&ions, but they are rarely uſed, being often ouſted by 4.2 of Par- 
li iment in Perſonal Actions. But ſce the 12 and 13 W. 3. Chap. 3. of 
Privilege of Parliament. Wood. Int. C. L. 571. F. N. B. 28, 9. 
1 Zoff. 120, 131. a. b. v. Cowell. elm. & Da Freſue ad v. Suu. 


(1) 13 E. 1. c. 12 (Keb. 42.) (02. 3 —387. 
(3) 13 £4, 1. e. 17. (Xcb. 43.) (4) 2127 
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Indeed (b) in Cities and Towns, eſpecially when the Ne. 
ceſſity of the Caſe fo requires, the Proceſs is ſpeedy, as it ig 
likewiſe in other Parts of the World. But neither yet are 
the Proceedings hurried on too faſt (as it ſometimes happeng 
in other Countries) by Means whereof one or other of the 
Parties is a Sufferer. In real Actions, almoſt every where, 
the Proceſs goes on (c) flow and tedious ; but m England 
it is more expeditious. There are in France, in the Su- 
preme Court of Parliament, ſome Cauſes, which have 
been depending upwards of thirty Years. I myſelf know 
a Caſe of Appeal proſecuted in the ſaid Court, which has 


(b) In Urb;bus] Becauſe of Men of Trade, Strangers as well as others 
inhabiting in Towns and Cities, and whoſe Affairs will not permit their 
long Stay, therefore the Law of England allows them a ſpeedy Remed 
againſt Wrong-doers ; for this Reaſon the Stat. of Acton Burnel, 13 E. 4 
Keb. 35) 9 E lil. 1. and other Statutes were enacted, 

(e) Morefi ſunt Proceſſus] Tully (5) couples Difficiles ac morofi together, 
% tantum abeſt, ut noſtra miremur, ut uſque eo difficiles, ac moroſi 
„ ſimus, ut nobis non ſatisfaciat ipſe Demoſthenes.” Speedy Execution 
of Juſtice is the Glory of England; no Delays can be in Trials, if there 
be not Neglect in the Proſecution, or Combination in the Adverſaries, 
to ſpin out Suits in infinitwm e As in all Caſes, fo in this, he who valves 
not his own Quiet has it in his Power to diſturb another Man's. Though 
no Laws can well hinder this, yet the Laws of England do as much to 
diſcourage and puniſh it as poſſible, as in Caſes of Conſpiracy, Perjury 
Torgiug of Deeds, Barretry, Champertry, &c. By the Stat. Ed, HI (6.) 
the Court for Redreſs of Delays of Judgment in the King's great Courts 
was erected (7). The Inbibition and Puniſhment of unneceſſary unjuſt 
Delay was, before that Srarure, by the Common Lew, which required, 
that pleva & celeris Juſtitia fiat omnibus: So in the Writ, Præcipe qued 
reddat, it is quod jufit & ſine dilatione reddat. So in the UArit de Eæteeu- 
tione Fudicii, &c. all which do, pleno ore, confirm, that the Laws do 
abhor Delay, as it is an Obſtruction to Juſtice. By Stat. E. III. (8) it is 
accorded and eſtabliſned, that it ſhall not be commanded by the Great 
Seal to diſturb or delay common Right. And though ſuch Commandments 
do come, the Juſtices ſhall not therefore leave to do right in any Point (9). 
By the Sat. E. I. (10), if the Defendant effoine himſelf ot the King's Service, 
and do not bring his Warrant at the Day given him by the Efloine, he ſnall 
recompence the Plaintiff D.mages for his Journey T-venty Shillings, ot 
more, after the Diſcretion of the Juſtices, and ſhall be grievoully 
amerced unto the King (11). That the Equity and Ionpartiality of 
the Juſtice of the Law may appear, Delays are uſeful and good as they 
ſtead all Parties: Cauſes and Perſons are not ſurprized, they have all 
convenient Latitude to free themſelves. W. 4 1nft. 67.—bg. v. 2 L/. 
240, 411, 585. 


K 


— 


Orotar. ad M. Brutum XXIX. (6) 14 Ed. 3. e. 5. 

e 8 V. 4 Inft. cap. VI. (S) 2 Ed. 3. c. 8. (9) V. Stat. 
9 H. 3. c. 29. 5 Ed. 3. e. 9. 14 Ed. 3. c. 14. 11 R. 2. c. 10. (Keb. 91.) 

(10) 6E4. 1.c.8. (8) (11) V. F. N. B. Fo. 17. I. Raft. plac: 

Fo. 297. v. 43 L. c. be 21 Jac. 16. (Kal.) V. 2, 31. 
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been 2 now theſe ten Vears, and it is likely will 
be ſo for ten Vears more before it can be decided. While 
lately at Paris, my Hoſt ſnewed me his Proceſs in Writing, 
which had been before the Court of Parliament for eight 
Years, for (d) four French Sols Rent, which, of our Money, 
makes but Eight Pence, and he had no Proſpect of obtain- 
ing Judgment in leſs than eight Years more. I have known 
oo Caſes of the ſame Nature: And for what appears to 
me, the Laws of England do not admit of ſo great Delays 
as the Laws of France. But it is really (e) neceſſary there 
ſhould be Delays in Legal Proceedings, provided they be 
not too dilatory and tedious. By theſe Means the Partics, 


in particular the Party proſecuted, is better provided with - 


his proper. Defence, and Advice of Counſel, which other. 
wiſe neither of them could be, either to proſecute or de- 
fend. judgment is never ſo ſafe when the Proceſs is hur- 


« ried on.” I remember once at an (f) Aſſiſes and Gaol- 


d) Blanks, or Whites, were a Sort of Money coined by Hen V. in 
France, after his Victory at Agincourt. Sir Ed. Coke (12) ſays they were 
valued but at VIII d. and becauſe of their Baſeneſs were decried. By 
VIII d. I ſuppoſe be means 3 of Hen. V. Groats; which was his higheit 
Coin in Silver, and for which they ſeem to have been firſt deſigned. But 
we are otherwiſe to underſtand Chancellor Forteſcue, who affirms, that 
about the latter End of Hen. VI.'s Reign, four French Sels were valued 
at about VIII d. Exgliſh (13). After the Year 1351, we meet with the 
Name Goats often, and moſt commonly applicd to IV d. though (as 
I think) ſometimes to more than IV d. Chron. Pretiaſum, 48 Semiers 
v. Groſſa. 

(e) In Matters of great Difficulty, which come before the Judges in 
the Courts of Weſtminſter : Or if there be no great Difficulty, yet it it be 
of mighty Concernment, and not clearly concurring with the Intent and 
Words of Law-Makers, but the Law in the Scope of it is like to be. 
fruſtrated by an haſty Determination, it is, under Favour, the Duty of 
the Judges in ſuch Caſes Dubitationes Judicior, to reſt till the Prrliament 
meet, and then to propoſe it to the Parliament for their Reſolution. 
Thus it is expreſsly provided in the Statute of Treaſon (14), to deter 
doubtful Cafes till the Parliament reſolve them, being in a Matter uf 
. - high Concernment as that of Treaſon, Arkins of the Diſpenſing. 

ower, p. 26. 

() There is a remarkable Caſe in the Lord Cote (15), which the 
Author reports by Way of Caveat to the Judges, that they in Caſe of 
Life judge not too haſtily upon bare Preſumptions : Nihil minus in 
« perfefto Duce, quam feſtinationem temeritatemque convenire arbi- 
* trabatur,” (Octavius fc. (16). The ſame Rule may be applied to 
Judges, * Feſtinatio improvida eſt & czca (7). Temeritatem, preter- 
quam quod Stulta fit, infelicem etiam ad id locoram fuiſſe.” Liv. 


XXI. 38. Pref. 8 Co. 6. a. v. Sir V. Raleigh, L. 2. c. 4. $. 16. p. 247. 


(12) 3 Infl. 92. (13) Nicbelſen, III. 290. (14) 25 EA. 3 c. a. (15) 3 Infl, 
232. v. (16) Sugton.in Ofawio, 8. (15) Liv. XXI. 39. 
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Delivery at Saliſbury, that I faw a Woman indicted for the 
Death of her Huſband, within the Year : She was found 
guilty, and burnt for the fame : In this Caſe the Judge of 
Aſſiſe, after the whole (g) Proceedings before him were 
over, might have (h) reſpited the Execution of the Woman, 
even after the Expiration of the Year, At a tubſequent 
Aſſiſes I ſaw a Servant of the Man who was ſo killed, tried 
and convicted before the ſame Judge for the ſame Murder: 
Who made an ample Public Confeſſion that he was the only 
Perſon who was guilty of the ſaid Fact, and that his Mi. 
treſs, who had been executed, was entirely innocent of it: 
Wherefore he was drawn and hanged, and at the Time and 
Place of his Execution he lamented the Caſe of his poor 
Miſtreſs, upon Account of her Innocence, and her bcing 
in no wiſe privy to her Huſband's Death. The Fact being 
thus, how may we ſuppoſe the Judge to be affected with a 
Senſe of Conlcience and Remorſe for being fo haſty in 
awarding Judgment of Execution, when it was in his Power 
to have ſtaycd, for ſome Time, further Proceſs againſt her: 


(g) Arretamentum] V. Cap. XXVII. N. a. Addretiare] 1410, 37. 
1411, 44, 5, & alicubi: Ad rectum faciendum & addretiandum ei & ho- 
minibus ſuis quod addretiare debuerunt. Vox miniſtrare vel exhibere 
ſignat; a Gall, addreſſer, al. adreſſer, 1. e. dirigere. Somner. ib 2d v. 4r- 
reniatus. Fort 126, N. d. Diſrationem] Deraigne, Dereyne, Diſrationare, 
Dirationare, ſignifies generally to prove (15) ** Habeo ſufficientem di/ra- 
ciocinationem & probationem (19). Jo Dereyne the Warrantry (20) To 
Dereyne that Right (21). Skexe (22), in one Signification, confounds it 
with our waging and making of Law, which is not much other than the 
Scotch Term {(Exculpation) Lex Deraiſnia, rectius, Deraiſina, is the 
Proof of a Thing which one denies to be done by him, and his Ad- 
verſary aftirms it; r and confounding the Aſſertion of his Ad- 
verſary, and ſhewing it to be without and againſt Reaſon or Probabi- 
lity. Juris Membrum eſt Normannici, quod in priſco ejuſdem Cuſtu- 
* mario (23) fic definitur—Deraifina eſt Lex quædam in Normannis 
* conſtituta, per quam in Simplicibus querelis, inſecutus, Factum quod 
1% a Parte adverſa ei objicitur fe non feciſſe declarat.” Diratiouavit plures 
terras, recovered by pleading many Lands (24). V. Somner ad v. Di/ 
raciocinium. Fort. 128. v.Spelm. Lex deraiſina; v. Cap. XXI. N. (8). 

(h) Reſpetare] Prorogare, prolongare, ampliare, differre, Ita Ry- 
gectuari, paſſivè᷑. Reſpectus, Reſpectatio, 1. e. dilatio, prolongatio, induciz, 
ampliatio, vulgò Gall. & Angl. Reſpit. Saxonibus pynyx unde furſt (25) 
in LL. Hen. I. 46. ᷑ + . 1d fortaſſe quod nune dierum facultatem reo 
conceſſam billam Indictamenti traverſandi, nuncupant Forenſes noſtri, 
veteres autem, diſratircinandi copiam; de quo v. eafdem LL. cap. 5. 48,9. 

& Spelm. in v. diſrationare. Sommer. v. Reſpectare. 


— 


(18) Clanvil, I. 2. c. c. G. & eo. (19) Brad. I. 4. Tr. 6. c. 16. 
ib. c. 22. (20) OC N. B. Fo. 146, (21) 3 Ed. 1. c. 4. Vin. 
. Co 4+ (22) De verh. ſignif. ad v. Diſratianære. (23) C. 20. 
(24) Tyre", II. Int, LXVIII, IX. (25) Hul. Gl. 
* | H: 
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He often owned to me, with Concern, that he ſhould never 
be able to ſatisfy it to his Conſcience for ſuch his precipitate 
Behaviour, Deliberation often brings Judgment to Matu- 
rity, which ſeldom or never happens here the Proceedings 
are too much hurried on. Wheretore the Laws of Enzland 
admit of (i) Eſſaing, a Sort of Practice not known in the 
Laws of other Countries. Are not the (x) Vguchings ta 
Warrantp of ſome Uſe? The fame may be ſaid of the Aids 
of thoſe to whom the Reverfion of Lands belongs, who 
bring the Title in Queſtion, and who have in their Cuſtody 
the Evidences to make out the Title of the Lands. The 
ſame may be ſaid of Coparcenors, who are to reſtore in Pro- 
portion, if the Eſtate allotted to one of them ſhould be 


(i) Efloins at Common Law are five: Sir Lavard Che (26) tells us 
that Efſoing were inſtituted upon jult and necetlary Cauſes: And be- 
cauſe they thould not be uſed in feigned Cauſes of Delay, he who caſts 
the Elkoine ought to be ſworn that the Cauſe thereof was juſt and true (27). 
© Si ad quartum diem poſt tria e/c2/a venerit, & omnia e/onia warranti- 
* zaverit, Probabit quodlibet ZX/Jonium jurejurando propria & unica ma- 
nu, & lic de placito eodem dic reſpmdebit (28). Jurejurando liberatus 
ti eft Mi tut Statuto Marlhr, cap. 19. ib. in Marg. elm. p. 241. W. 
Somner. Milk. 260. Brat. Fo. 351, 2. 8 

« FExoninm, Exonia, Sonnis, Sunnis, Sunnia, Sonius, Sonias in LI. 
%% Germanorum & Wiſigotiorum, nunc impedimentum, nunc Excuſatio, 
& [atine transferuntur, quum quis in jus vocatus, per alium mittit, 
cauſam oſtendens qua impeditus ad Curiam non poterat veniie. De 
1% Eſoniorum variis generibus v. Gau (29), Sunnia, Sunnis, &c. de- 
& ducuntur a vetert Mæſo-Gothico, Sunia, Veritas, vel Suniens, C mi,, 
& Sunnur, Verus.“ Nempe quod impedimentum quo quis ad Curiam 
Summonitus ſe ri vel excuſari in Foro curabat, veriicart vel verum 
eſſe probari non tantum Muiatoris ſeu illius qui vice ejus reſpondebat, 
ſed ſui ipſius & Conſacramentalis aliquando juramento, cum tamdem ad 
Curiam veniret, probandum erat. Hinc Latino barbarum oniare quam 
aptiſſime reſpondet Mæſo-Coihico verbo, Sunian, C:mbro-Gothics, at Sonng, 
probare verum, veriſicare, jurejutando confirmare. Surmizm vel ESSO. 

IDM, Cauſam verum, vel rationabilem juris-periti definiunt. Vetus 
Conſuetudo Normauniæ ait, Nabnuie eiſe ung delay qui monſtre cauſe pour 
quoy cil qui eſt ſemons ne vient a Court, Fete d. e. 8. m. I Gl. 

(kx) Vocationes ad Ii art ant am] Of theſe Glanvil (30). If I be bound 
to defend the Title of another, as the Tenant is, then he who has the 
Reverſion in Fee, or Ferm, mutt not only furniſh the Tenant with his 
deeds, if he hath any: But with ſuch a Proportion of Money as is 
reaſonable to that End: If the Tenant's Term fails, the Expectancy of 
the Perſon in Reverſion muſt alſo fail: He warrants, and Mattantry 
draws Supply and Recompence for all Damages. The like in the Caſe of 
Coparceners : When all have a joint Title, the Eviction of Part thall 
have Contribution from the reſt, after an equal Rate and Proportion; 


(26) On the Stat. Marlbridge, c. XIX. (27) 2 Infl. 137. Hengham 
Par va, c. 8. p. 88. Hela, L. . c. 6. & ſeqq. (28) Clan, L. 1. c. 12. 
(29) L. 2. c. 6. & ſeꝗꝗ . (39) L. 3. c. 1,3, Lit. I. 3. c. 13. 5697, &c. 

. O 2 they 
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evicted : And yet theſe are all Delays, as I have formerly in- 
tormed you : Even Delays of this Kind the Laws of other 
Countries do not allow: Neither do the Laws of England 
favour ſuch Delays and (1) Emparlances as are frivolous and 
vexatious: And if, at any Time, Delays happen in Plead- 
ing, which are found to be miſchievous and inconvenient, 
they may be aboliſhed, or reformed, in every Parliament ; 
nay, and all other Laws uſed in England, where they do not 
anſwer the Intention, or labour under any Defect, may be 
corrected and amended in Parliament. So that all the Laws 
of England, you will conclude from what has been faid, 
muſt needs be very good, either in Fact or Poſſibility, 
They are either ſuch already, or are eaſily capable of being 
made ſuch. And to this the Kings of England are obliged 
in Virtue of a ſolemn Oath taken at their Coronation, as 
often as the Neceſſity or Equity of the Caſe ſhall ſo require. 


they are all of equal Title, and ought to be equal in Profit and Loſs. 
Cujus eft lucrum ejus debct ofſe damnum; and E converlo (31). ** Hæe 
% yidetur in participibus, tenentibus cònjunctim, & tenentibus in com- 
«© muni æque verum eſſe, ut onus rei communis æqualiter ferant.” Nam 
fi unus vel plures corum contribuere ad hoc recuſent, reliqui contra recu- 
ſantes actionem habent. Corel, Init, 2 53. 

(1) /zduciz] Emparlance, v. S,. Et Voc. Forenſ. ad v. 


(31) Flela, L. 6. c. 4. 
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T he Concluſion. 


Prince. ] I Am perfectly convinced from the whole Tenor 
pi of your Diſcourſe, that the Laws of England are 
not only (a) good, but the beſt of Laws for the particular 
Conſtitution of England. And it at any Time ſome of them 
want Amendment, it may be eafily done by Application to, 
and in the Way of Parliament : So that the Kingdom either 
really is, or is eaſily capable of being governed by the beſt 
of Laws: And I am of Opinion that the Points you have 
advanced ih this Diſcourſe, and the juſt Encomium you 

(a) This Conviction of the Prince is in Affirmance of what the 
Chancellor had laid down in the XV Chapter, © Legem illam bonam 
< eſſe & efficacem ad regni illius regimen :” To the ſame Purpoſe 
throughout the XXVIII, XXX, XXXIII, XLV, and XLVII Chapters. 
« The Laws of Eugland are every way fitted to the Government cf 


% England; ſo that in the Safety and Preſervation of them, all honeſt 
Men do think the Welfare of their Country doth conſiſt. W. 


have 
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ave given our Laws, may be of ſome Uſe to thoſe who 
ſhall be hereafter Kings of England: Since no King can 
govern with Pleaſure by ſuch Laws as he is not pleaſed with, 
or does not rightly apprehend. © The unfitneſs of a Tool 
ce diſguſts the Mechanic: And the Bluntneſs of the Lance 
&« or Spear makes a daſtardly Soldier.“ But as a Soldier is 
animated to the Battle when his Arms are good, and him- 
ſelf expert in ufing them, according to (b) Vegetius, who 
ſays, * That Knowledge and Experience in War breed and 
“ beget Courage: And no one is afraid to do what he 
« knows he can do well.” So a King is animated and en- 
couraged to do Juſtice, when the Laws, by which it is ad- 
miniſtered, are reaſonable and juſt, and he has a ſufficient 
Knowledge of and Experience in them. A general Know. 
ledge is ſutficient for him, leaving it to his Judges to have a 
more exact and a more profound Skill in them. So (o) 
Vincentius Beluacenſis, in his Book of Moral Ii, tution of 
Princes, ſays, ** that every Prince ought to have a General 
% Knowledge of the Holy Scriptures”, which ſay, (d) 
„That vain are all they in whom there is not the Know- 
« ledge of GOD the moſt High :” And it is written in the 
(e) Proverbs, © Let Knowledge be in the Lips of the King, 


(b) This of Yezetius (1) is probably quoted from 4quinas, de Regi- 
mine Principum (2). To this Purpoſe the Old Teltament (3) affords us 
a Figure not altogether improper. When David preſented himſelf to 
Saul, and offered his Service againſt Gollath, the Champion of the Phi- 
litines, Saul, to encourage him, accoutred him in his own Arms; but 
Devid having tried them on, excuſed himſelf, pretending they were 
unfit, and that with them he ſhould not be able to manage hamſelf ; 
wherefore he deſired he might go forth againſt the Enemy wita his own 
Arms only, which were kis Sling and his Sword. The Sum of all is, the 
Arms of other People are commonly unfit, and either too wide, or too 
ſtrait, or too cumberſome. Machiavels Prince, c. 13. 

(e) Vincentius Beluacenſis] V. Fabric. Bibl. Lat. I. 785. recenſetur in 
Henrici Gandawenſis Catalogo, c. 42. (4) /ncentins Beluacenſis (Bellova- 
cenſis, Belvacenſis) Ord, Prædic. vixit an. 1240, obijt. c. an. 1256. ejus 
opera 4to. Edita. Du PFreſac's Index; v. W. pp. 27, 591. 

(d) Wiſd. Sol. XIII. 1. 

(e) XVI. 10. The Words of this Text affirm the whole Political Or- 
der, Magittrates, Laws, Diſtinction of Dominions, Contracts, Judgments, 
Puuiſhments to be Things ordained by the Wiſdom of GOD among Men: 
And fince we know political Order to be the Work of GOD, we ought 
to love it; and ſtudy ro defend it; and modeftly for GOD's Sake, obey it, 
and give Thanks to GOD who preſerves it. What is this Divine Sentence 
which is in the King's Lips? It is the Laws, and Judgments according 


(1) De re militari. (2) L. 3. c. 21. p. 290. L. 4. c. 7. p. 336.—c. 10. 
p. 354. (3) I Sam. XVII. 38, * (4) Fabric. Bibl. Lat. III. 479. 
3 to 


— — 
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& and his Mouth ſhall not err in judgment.” Yet a Prince 
is not obliged to fo Critical an Underſtanding of 'the Scrip. 
tures; ſuch as may become a Profeſſor in Divinity; a Ge- 
neral Infight and Acquaintance with them, as with the 
Laws, is all that is neceſſary and required of him. Such 
had (f) Charlemaine; ſuch had (g) Lewis his Son; ſuch had 
(h) Rebert, ſometime King of France, and who was Auther 


to the Laws. And beſides, GOD hath armed Kings with a Power to make 
Laws of their own, noi repugnant to his Laws; but built upon them, either 
by Demonitrations or probable Reaſons. GOD ſometimes moves the Mind 
of Kings alſ», and gives them fingular Motions, Thus it was a, Singular 
Motion in Solcxmon's (5) reaſoning about the true Mother of the Child, 
Aud in the Judgement of Gonzage in the lait Age upon the Shani Go- 
vernor of Miau under him. Who having held a noble Perſon Captive a 
long time, would not deliver him to his Wife (when ſhe petitioned and 
offered a large Sum of Money for his Redemption) ualeis he might lie 
with her; and after he had obtained his deſite, then cauſed her tuſband 


to be killed, and delivered him dead to her, Which when Gonzaga heard, 


and had examined, he compelled him to marry this Woman; and, as ſoon . 
as he had done that, he condemned him to be immediately beheaded, and 


gare her all his Eſtate. Dr. Pat. Par. Prov. c. 16. Arg. [c.] v. Mr, 


* 


Aaaſſon's Works, IV 143 & ſeqq. Guardian, Ne gg. 8 
(f) Charlemaine, born about the Year 742, or according to others 747. 
He was carefully inſtructed in Religion, which he honoured with Reverence 
all his Life; he naturally loved Learning and Learned Men (6) ; he 
founded the Univerſities of Paris and Pi/a; he honoured the Laws ot the 
Land, and would do nothing without the Advice of the three Eſtates ; the 


good old Laws of the Empire he confirmed, and Excellent new ones he 


added; he fettled the Church- Affairs in five Councils, Mentz, Tours, Chal- 


dons, Rheims and Arles : Called Copitula Carols Magni. At his Meals he 


made ſome to read to him the Hiſtory of the Kings his Predecefiors, or ſome 
Piece cf St. Auſtin : He heard all Complaints, did Juſtice at all Seaſors,— 
He bent all his Actions and Endeavours to the Welfare of his Subjects, and 
the Advancement of the Chriſtian Religion. Grim/fone's E iſt. France. 
Mezeray, Collier. Platin. 152. W. 591. Sheringh. 24. Madox, H. 
Excheq. 63. | | 

(g) Louis I. called the Debennair, the Pious or Meck: He was Ja- 
borious, ſober, vigilant, liberal, very knowing and learned, with a pe: - 
fect Knowledge and Underſtanding in the Laws, and had ever a great Care 


to ſee them put in Execution. Megeray. Grimjtone. Collier. 


(h) Robert King of France, Son of Hugh Capet, ſurnamed the Sairt, the 


_ Dewout, and the Vie. Crowned 988, but he did not incceed his Father 


till 997. Helgaldus, in his Life, ſpeaks of him in a ſuperlative Manner, 
% That he was the Standard Example of Civil Lite.” The Re/por/al:, 
which our Text calls zhe Sequence or Conclufion, are ſaid to be his. He was 
complete both in Body and Mind,, of an handſome Stature, a ficet and 


grave Air, a compoſed and ſage Humour: Having been nurtured to Piety 


and Good Learning he became very knowing for that Age, and gave 
Countenance to Men of Letters: Fie was Juit, Charitable and Debonnave 
towards his People. Mezrray, Grimflone. Collier. 


(3) 1 Kings, c. 3. (6) Hictes ad Ottley. Sberingb. Pref. fo. 1. b. 


Prol. Mills Gr. Teſt. Edit. Lafer 100. a. Rapin, I. 292. * 
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of this Concluſion ce Sancti ſpiritis adſit Nobis Gratia“] and 
many others, as the ſaid Vincentius, in the 15th Chapter of 
the ſame Book, evidently ſnews. Wherefore the Doctors of 
the Laws do ſay, that An Emperor carries all his Laws in 
the Cabinet of his own Breaſt,” Not that he really and ac- 
tually knows all the Laws, but as he apprehends the Prin- 
ciples of thein, their Method and Nature, he may properly 
enough be ſaid to underſtand them all. Moreover, he has 
it in his Power to alter or abrogate them : So that all the 
Laws are in him potentially, as Eve was in Adam before ſhe 
was formed, But fince, my good Chancellor, you have now 
performed what you undertook at firſt, and have fully per- 
tuaded me to apply myſelf to the Study of the Laws of my 
Country, I will no longer detain you on this Subject. But, 
I now earneſtly deſire, that you will proceed, as you have 
formerly begun with it, to inſtruct me in the Principles, Me- 
thod and Nature of the Law of England: Which Law, I 
am reſolved, ſhall be ever dear to me, preferably to all other 
Laws in the World, which it as far ſurpaſſes, as the Marn- 
ing Star exceeds the other Stars in Glory and Brightness. 
Since the Intention is anſwered wherewith you were moved 
to this Conference: Time and Reaton require that we put an 
End to it. Rendering all due Thanks and Praiſe to him who 
enabled us to begin, to carry on and finiſh it; even Alpha 
and Omega, the Beginning and the End, the Firſt and the 
Laſt; And “ Let every Thing that hath Breath praiſe the 
« Lord,” AMEN. 

To thoſe Inſtances might be added St. Fexwis K. of France, A. D. 1226. 
in whoſe Hiſtory written by Joannes Jonvilieus;, there is not the leaſt Men- 
tion made of Guards or Garriſons, but only ot Porters and Door-keepers ; 
whom in his Native Tongue, he calls Uners (7). Mezeray (8) gives a 
great Character of this Prince, and Hotzoman (9) is very particular out of 
Jouvillæus 

St. Ericus, who was King of Sweden in the 12th Cent. made ſuch Good 
and Juſt Laws, That one would think they were not made by a King to 
* his Subjects, but by an indulgent Father for his Children.“ W. 7o. 
Magnas, L. 19. Puffendorf Vertot. One Inſtance of higher Antiquity is 
Marcus, who upon Account of his Virtues was called Bowntifal Father, 
Brave King, a Fortuuate Captain, a Moderate Governor, Herodian, L. 1. 
P · 467. dit. Sylburg. 


0) Hottoman, F. G. 64, 79. (5) P. 313» (9) Ubi ſup. 439. & ſeqq · 
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AGE 14 N. (d) Druids) Wiſemen, Augurs, Soothſayers. From the 
Cellic, Draordhe. Vit. M. 392, a. b. v. Lacan Pharſal, L. I. 
445. & ſeqq. Plin. N. H. XXX. I. 

6, 7. Leonard Bruno Aretin, ou, d' Arezzo, Chancelier & Hiſtorien de 
la Republique de T lorence. Il mourut vers le milieu du quinzième ſiècle. 
On voit à Florence ſon Epitaphe en ces mots: Depuis la mort de Leonard, 
Filiftoire oft en deurl, I Lloguence e mute, & on dit gue les Muſes Grecgues 
& Latines n'ont pu Sempecher de le pleurer. Mabillon. (Muf. Ital. Part. I, 
p- 165.) Lerfant Hiſt, Canc. Piſe, Amſt. 1727. p. 20. Pref. XX. 

21 (i) Gardiner, Biſkop of Wincheſter, queſtioned how far the King could 
command againſt Common or Statute Law: Of which himſelf had many 
Occaſions to be well informed. Cardinal Wo!/;y had obtained his Legatine 
Power at the King's Deſire, bot notwithſtanding that, he was brought 
into a Premurire: And the Lawyers upon that Argument cited many 
Precedents of Judges that were fined when they tranſgreſſed the Laws, 
though commanded by Warrants from the King; and Earl Typteft, who 
was Chancellor, loſt his Head for acting upon the King's Warrant againit 
Law. Burnet K. II. 38. 

23 (m) Queen Elizabeth ſat in Perſon to hear Cauſes. Whitl. H. 230. 

26 (h) The Book de Reogimine Principum, fo often quoted by our Author 
in his Writings, is ſpurious Fand cannot belong to Thozzas Aquinas. 
Cave (1) does not ſay enough of thoſe Books De Regimine, quos 
plurimi ſuſpectos habent“ Dn Pin (2) goes further. Beſides that the 
Stile of thole Books is quite different from that of Aquinas, The Author 
of thoſe Books ipeaks of Adolphus of Naffau (che late King William's 
Anveitor) ſucceeding Redolphus in the Empire, and being himſelf ſuceeded 
by 4ertus of 4»/iria, all which happened in the Year 1273, and 1298, 
ſome \ ears aftec the Death of Tomas (3). There are aſcribed to this 
Author Seven other Books, de Eruditione Principum, which Du Pin ſays, 
are only in the Roman Edition. Vorteſene knew nothing of Thomas“ 
Comment upon 4-i//otles? Politics where both the Author and Commen- 
tator give Lectures of Tyranny, which have been ſince copied by Ma- 
chanel, Arifiotle however in that Place ſeems only to be an Hiſtorian, 
and to ſay, that ir Tyrants will preſerve their Power they muſt beggar 
their People, as Dionyſius (4) the Tyrant had done, and perhaps Thomas 
has ſaid no more, V. Aquin. Com. in Ariftor, Politica, Naude coups 
d'Etat, p. 22—27. Fabric. Bibl. Gr. To. 2. Dr. L. ; 

27 (m) . . At ille Samuel fc.) placide, ſalubri oratione ab in- 
& {apa voluntate detorquere blebem: Dominationem regiam & ſuperba 
„ imperia cxpoucre, libertatem extollere: Servitutem deteſtari (5). 


(1) Hiſt. Lit. ad An. 1255. p. 617. (z) To. 10. p. 78. (3) V. Heylin's 
Gcogr. pp. 407. 441. Lib. 2. (4) Ariftet. Pol. L. 5 c. 11. p. 654, 5+ 
Ed. IIcinſ. Petri ViRorii France. 1877. p. 189. (5) Sculp. Sever. L. 1. 
E. 53. p. 168, Ed. Var, —Ed. J. Cleric Lipuæ 1709. L. 1. c. 3% p. 100. 
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Joſeplus, in his Account of the ſame Story, tells us that the People's 
deſiring a King gave Samuel a great Deal of Grief, ff 
becauſe of his innate Love of Juſtice, becauſe Juſtice was as it were na- 
tural to him; and, becauſe of the Hatred he bore to Kings (1); for, as 
Joſephus goes on, Samuel had great Love, or as it is in the Greek, was 
overcome with Love for Ariſtocracy (2), which he looked upon as that 
which made Men Divine, which made Men to be happy and like to GOD. 
Indeed, if I may be allowed this ſhort Digreſſion in Favour of Z:/ephus,” he 
appears every where to be a great Lover of Liberty, and to abhor and 
dereſt Tyranny, Dr. L. 

35. (i) Scotiam, quæ ei quondam nt Ducatus,] The Claim to the Supe- 
riority of Scotland. v. Il hitl, H. pp. 92, 94. Surrendered v. ib. 104.“ 
Burnet Ref. I. 318. K. Malcolm's Homage. Sadler's Rights of the King- 
dom pp. 79. 171. 220. 258, 

39. (a) In King William's Edition of the Confeſſor's Laws, when he in- 
clined ſo much to them of Norwey ; Univerſe Compatriote Regni, qui Le 
Edixerant, came and beſought him not to change their old Laws and 
Cuſtoms of their Anceitors ; becauſe they could not judge from Laws 


they underſtood not; quia durum valde foret ſibi ſuſcipere Leges ignotas; & 


judicare de eis quas Neſciebant. Sadler go. 198. v. ilk. p. 216. 

40. Sir Robert Cotton publiſhed the Life of Hen. 3. wherein is repreſented, 
that he was ſo fearful of calling Parliaments, that for ſupply of his Wants, 
he would rather pawn his Crown, Jewels, and give over his Houſe, & cum 
Ablatibus & Prioribus prandere, rather than be beholden to his People. 
IWhitl, H. 300. v. Nicholſon Hiſt. Lib. 8vo. I. 210. v. hic p. 76. 

46. Danegeld,] V. Sadler pp. 165. 180. 209. 224. 246. 210 Whitl. H. 24. 

64. (b) A putting to death ſecretly and uſing perſons fo barbarouſly 
that they languiſh and die under the Hands of their Tormentors, are Things 
which the Zngli/h nation knows not: They may be practiſed by Courts of 
Inquiſition, or where Dragoons and De Rapines have the Execution of 
the King's Parchment and Wax put into their Hands; but all Trials and 
Executions in England are open and public, which is too gentle a Nation 
to bear the Cruelty of Torture. England is not a Country, in which the 
Diſpleaſure of a Regent, or even Letters under the Cachet, can either ba- 
niſh orimpriſon Men, chiefly when that is founded only on ſome Suſpicions. 
It is a Country governed by Law. Men of the Duke of Northumber- 
lan#s Quality are never put in Irons in England (3). 

Did. The Diſherited Barons and others defend the Iſle of Ey; and in 
all this Time, from V. 1. no Execution of Blood but in Battle, none died 
on a Scaffold, only one Mare, a Nobleman of Irelaud, condemned of 
Piracy and Treaſon (26 H. 3.) was hanged, beheaded and quartered ; the 
tirſt Example of that Punithment. 25 Hen. 3. Stealth of Cattle made a 
Crime Capital; the firſt who is ſaid to ſuffer for it, was one of Dunſtable, 
„ho was hanged and beheaded for it Hit. H. 86, 7. 

Bid. In the Reign of Ed. I. David, Brother of Liewelly» Prince of 
IFales, was taken and adjudged in England, and drawn at a Horle-tail 
avout She uh ; then beheaded, his Body divided, his Heart and 
Bowels burnt, his Head ſent to accompany that of his Brother on the 
Tower of London, and his Four Quarters to Four Cities: The fift Fxecu- 
tion of that Kind in England, in the Perſon of a Son of a Prince (ho had 
mote Right on his Side than his Executioners) or any Nobleman *, This 


— 


(1) Ant. L. 6. c. 3. n. 3. p. 316. Fd. Havercamb. 4. (2) lb. 3} Burnet 
en Farillas, Tom. z, 4 pp. 27. $7. 225 
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grew afterwards uſual ; and this King (Ed. I.) under whom it began, had 
the Blood of his own and his Brother's Race miferably ſhed on many 
Scaſfolds. And, to Seal this Conqueſt, his eldeſt Son Alphonſus, Twelve 
'Years of Age, is taken away by Death, Ib. 90. V. Flea, L. 1. c. 16, 
4 Luft. 230. 

102, (b) In the Appeal of the Cardinals from Gregory XII. to the Council 
and upon his threatening to impriſon them, the Cardinals] inſiſted upon 
it, that he had no Right to threaten them with Impriſonment, or depo- 
ſing them, much leſs with Death, upon ſlight Occations, ſeeing that they 
are Perſons of Rank and Character in the World; for this Purpoſe he 
ought to convict them in all the Forms, and with great Solemnity. L'Z». 
Jant Hiſt. Conc. P, Part 1. p. 197. 

108. h (20) In the Parliament g Ed. 3. Wool was prohibited to be tran. 
ported unwrought, and that none ſhould wear other than Engii/h Cloth, 
except the King, Queen, and their Children: Our firſt ſumptuary Laws. 
WWtitl. H. 105. *110,* 

Ibid. Legem Mercatoriam, ] An. 11 Hen. VII. was concluded an Amity 
and Intercourſe by Articles of State, Commerce, and Free Fiſhing between 
the Exgliſb and the Flemings, which is called [ztercurſus Magnus to this 
Day (1). Riſe of the Company of Turkey Merchants in the Reign of 
Queen Elizabeth (2). Tobacco firit brought into England by Sir Water 
Raleigh (3). Queen Elizabeth founded the Company of Eaff India Mer- 
chants (4). Laws againſt Couſenage in making Cloths. Of Monopo- 
polies (5) V. Rapin Atta Regia, by Le Clerc. IV. 167. 281. 

116. a (22) Dig. Lib. Tit. 4. de Conflitut. Principum, Leg. I. init. In- 
fitat. Lib. 1. Tit. 2.4 6. and Dr. Dach, p. 30. Wiſeman, p. 32. Still, 
Illegality of the H. Com. &c. Fo. Lond. 1689. p. 64. Buruet s H. Ref. 
Vol. 2. pp. 38. 277, 8 v. Le Clerc Bibl. Choiſie, VII. 229. XI 224. Sce 
the Coll. before the Lord Baton's Works lately publiſhed, 4 vols. Fo. I. 

>. 65, 6.95. | 

8 2 The Name and Dignity of King has continued in Poland 
without Interruption, ever ſince Primiſſaus, who was crowned by the Arch- 
biſhop of Gncſua, in the Year 1295, but with a limited Power. For 
though the Prince has the Supreme Command, yet the chiefeſt Autho- 
rity remains in the Senate of the Kingdom ; the Commonalty being 
excluded from having any Share in the Adminiſtration of the Govern- 
ment. Therefore, whereas among other Princes what pleaſes the Sove- 
reign, obtains the Force of a Lato; here the King can make no Law with- 
out the Advice and Conſent of the Senate, and is himſelf bound to obey 
the Law ſo made, Nevertheleſs, the Majeſty of the Kings of Poland, 
and the Veneration which their Subjects pay them is incredible, eſpecially 
when they rule according to the Law. For, which is a Matter of high 
Conſequence, the chief Power of judging according to the Law is in their 
Hands, and though they cannot pronounce any capital Seutence without 
the Authority of the Public Judicature; yet they have Power to pardon 
both Fines and capital Puniſhment incurred by Iranigreſſion of the Law, 
&c. Thuanus. | | 

130. (b) Sub fine Hit. M. 345. a. 346. b. Ariſtot. Pol. 

141. Manſer, IV e. Bibl. Gr. VIII. 773. 


(1) Mbitl. H. 168. v. ib. 196. (2) Ib. 249. (3) Ib. 256. (4) Ib. 276. 
(5) Ib, 281. . 
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145. (e) Suh finem. With K. Afred's Sons, were bred, under the 
bet Maſters, almoſt all the Children of the Nobility, which ſome con- 
jecture to have been the Foundation of Wardthips, He was the firſt learned 
Prince we read of in England. Whitl. H. 23. 

162. (b) Upon the Death of Harold ended the Line of the Saxon 
Kings, about 500 Years after the firſt Invaſion by Hengi//; and now we 
muſt come to the Norman Kings and their Race. The greateſt Change 
that ever did or could happen to this Nation; yet I am not of Opinion, 
that hereby followed a general Change of our Laws, Cuſtoms, Faſhions, 
te, the contrary will appear upon many Occaſions ; but many Innova- 
tions muſt neceffarily be introduced by theſe new Maſters. W. 1. never 
was, nor pretended to be the Conqueror of England, though the Syco- 
phant Monks of the Time gave him that Title. Ib. 30. 33. 

163. c (32) Sub finem. A Writ of Error is proper to Record, and 
from Record, and a Plea of Nul tel Record is not triable by Witneſs or 
Fary, but only by itſelf in a Court of Record. Such are the Sheriffs 
Turns, and from them (as from Counties, Hundreds) came the Court Leets, 
which may be held by Preſcription againſt the Great Charter : In which 
Leets the Steward is Judge; as in the Turns the Sheriff and Biſhop was, 
till the firſt Norman, who by Parliament exempted the Clergy. But the 
Laws of Henry I. bring them again into the Sccalars. So alſo the 1oth of 
Ma lbridge; and before it the Laws of Clarendon for all Barons, or Tenants 
in Capite to attend the Great Court till Sentence of Life or Member, 
which continued long id the Parliament alſo, Sadler, p. 307. f 

166. (e) An Order for conſtituting Reporters of the Law in the 
Courts of Nn uſter, dat. October 24th, 1617. at Weftminfter, Atta Regia 
IV. 316. 

17 (a) In the Stat, of Weſtminſter 1. 3 Ed. 1. A Serjeant at Law is 
called Sergeant Countor 5; and in the Stat. 28 Ed. 1. c. 11. is this Clauſe, 
„ Neſt my a entender que home ne poet aver Council des Countors & des 
Sages Gents (1).“ V. Hhitcloct's Speech upon Mr. Serjeant Pulgdonc's, and 
Mr. Serjeant V arbertoa's being ſworn in Judges of the Common Pleas. 
Il ii, M. 392. 

179. (b) Sub finem. t Angliz Aldermannus, (2) i. e. L. C. J. 
Odo of Baut ux,“ Juſticiarius totius Angle, (3) Granvil, Summus Jutti- 
ciarius totius Anglice, Sadler 249. 

182. (e) In Edvard the Third, the Judges Oaths were made, and ſtand 
among the Statutes as enacted by Parliament (although I do not find it fo 
upon the Rolls.) Ib. 77. 

c. 8. N. i. v. Stat. 14 E. 3. c. 14. Parliament Roll 45 Ed. 3. No 44. 
and 2 R. 2. N* 5 1. all theſe are only Declaratory of the Common Law, as 
is evident before any of theſe Statutes, by the Cloſe Roll, + E. 2. M. 15. 
where, in a Vrit to the Chief Juſtice of the Common Pleas, the King com- 
mandeth, ** Quod propter aliqua Mandata vobis ſub magno aut privato 
= Sigillo, they ſhould not forbear to do Right, Juſtitiam nei ni dene audo, 
nec etiam deferendo:”” And in our Books 1 Ed. 3. fo. 26. 2 E. 3. fo. 3. 
if the King command the Judges to do that which cannot be done by Law, 
they ſhall not do it. Vl. M. 345. a. ubi v. plura. Sadler. 89. 275. b. 

185. (m) Ad Perwiſum, ] Sir Roger Owen in his MS. allows the Serjeants 
but little State, where he ſaith, They kept their Pillars at Paul's, where 
their Clients might find them, as if they did little better than emendicare 


11 


(1) Whitl, M. 3 50. a. (2) Sadler 229. (3) Ib. 249. 
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panem. This is all grounded upon a Miſtake of one of their Ceremonies of 
State, when they went to Paul's to offer. A MS, of the Call of Fitz James, 
11 H. 8. faith, * That their Steward brought every one of them to a ſe. 
« yeral Pillar in Paul's, and there left them a Time for their private De. 
* votions.“ In the Regiſter a Writ ex gravi querela mentions a Deviſe to 
a Prieſt, to ſay Maſs at a Pillar in Paul's; and I believe moſt of us, both 
in this and other great Churches, have ſeen old People kneeling at the 
Pillars, in their Private Prayers. A Cornter was a Serjeant, and a Ye. 
vaſour was the next in Degree to a Baron. Whitl. M. 248. 

186. (n) Sir Henry Bath got a * Eſtate in his Place by Bribery and 
Corruption. One Evidence againſt him was a Fellow Judge, who accuſed 
him of Acquitting a Malefactor for a Bribe. See his Caſe, Kennet, p. 180, 
a. ad An. 34 Hen. 3. A. D. 1251. 

Ibid. A Chancellor of England charged with Perjury for taking Half a 
Mark for Sealing of a Writ. Sadler, p. 7. v. ib. 297, 8. 

198. (h) Robert King of France, the Son and Succeſſor of the Great 
Hugh, is much and deſervedly praiſed for his Courage, Juſtice, Modeſty 
and Religion; for, though he exerciſed himſelf very much in the Art 
Military, yet he found Time fo often to trequent the Churches of GOD; 
and to celebrate the Divine Service, as if he had been in Holy Orders. He 
3s ſaid to have made the Hymn, Sancti Spiritus affit nobis gratia : And by 
theſe Arts not leſs powerful, than his Arms, he gained the Hearts of the 
People, and drew thoſe honourable Reſpects to his Family which they had 
before given to that of Charles the Great, Platina by Rycant, p. 193. 

c. 35. (a) The Emperor Mencgſlas, eldeſt Son of Charles 4. and Bro- 
ther to Sigi/mond, governed the Empire like a Tyrant; or rather like an 
Executioner, whom he always carried about with him, and called him his 
Comperc. One of the Articles againſt him was, that by Means of his ſaid 
Executioner, or Hangman, he had maſſacred, drowned and burnt ſeveral ot 
his Biſhops, Prieſts, Ecclefiaſtics, and _ other Perſons of Diſtinction, 
He was depoſed by his Subjects. L'Eꝝfant Hiſt. Piſe, Part, 1. 107. 

(e) 39. Sub finem. King Ethe/ffane, a Natural Son, and ſo excluded 
from the Crown by Act of Parliament at Caſcuth. Sadler 64. 264. 

41, 66. Of Fire Ordeal, v. L*Enfant, Hilt, Conc, Piſe, Part 2. p- 123. 


S theſe Papers were finiſhed ſo long ſince as October 1731, when it 

was ſent to London, and as the Date of the Preface (when the laſt 

Hand was ſet to it) is April 1732. It is natural during ſuch an Interval of 
Time, to touch both over and over again, beſides what Additions and Al- 
terations ſuch a Work is liable to, in a Courſe of little Leiſure and ſome 
Reading ever fince ; theſe Things confidered, I hope I ſhall not incur the 
Reader's Cenſure for the few Additions I have made, If it be objected 
that the Quotations are too numerous, the Anſwer muſt be, that my De- 
fien was to make it as full and uſeful as I could. A great many Gentle- 
men have, in their Private Collection, molt it not all the Authors I have had 
Occalion to refer to; others have muny of them to conſult upon Occaſion, 
where I may have been thought leſs exact, or not fo copious. The Article 
of Whitlock, which has been lately inſerted in the Preface, is very particular, 
becauſe he is an Author, who does nct feem fo well known as he deſerves 
to be. There are ſeveral Facts in his Memorials which are very curious, 
ſeveral Speeches and Conferences which ate both Learned and Judicious, as 
well 
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well as entertaining. The Whole has been ſubmitted to the Pero ſal of a 
Great Man in We/tminſter-Hall, and I have his Approbation in ample 
Terms. The Strifture upon Aquinas, and the Obſervations c the 
Ifaelites aſking a King and being anſwered in tir Petition, (1 Same 
cap. 8. 12.) I am indebted for to my Learned Friend Dr. Lombard: It is a 
Juſtice due to him to pay this Acknowledgercnt in a public Manner, as 
he has for many Years honoured me with his Correſpondence, and given 
me great Lights into ſeveral Parts of Learning which otherwiſe I muſt have 
been an utter Stranger to. 


January, 1734+ 


A CATALOGUE of the moſt conſiderable AurHoRVS quoted 
in the Notes and Remarks to this BOOK, and the Eattions 
Ibave uſed and refer to. 


2rinas,] De Regimine Principum. Lib. 4. 24% L. B. 1630, 
A Baker,] Chronicle of the Kings of England. zd Edit. Lond. 1660. 

Bacon, Nath.) Bit. Diſcourſe of the Government of England. 1ſt Part 
gto, Lond. 1647. 2d Part ib. 1651, both reprinted, Fol. ib. 1682, 1689, 
(which Edition f uſe) a third Time 1695. I Nicholſon's Eng. Hiſt. Lib. 
8yo, Part 3d, p. 23. 

Mr. Bayle,] Didtionaire Hiſtorique & Critique. 3me Edition, 4 Vol. 
Fol. Rot. 1720. 

Buchanan,] De jure regni apud Scotos, Appendix to the Hiſtory of 
Scotland. I. A Detection of Mary Queen of Scots. II. De jure, Qc. or a 
Diſcqprſe concerning the due Privilege of Government in the Kingdom of 
Scotland. Eng. 8vo. Lond. 1721, This laſt is one of the Books which 
was ordered to be burnt ia Purſuance of the famous Oxford Decree, July 
21, 1683, Which Decree by an Order of the Houſe of Lords was after- 
wards burnt by the Hands of the common Hangman, as containing in it 
ſeveral Poſitions contrary to the Conſtitution of this Kingdom, and de- 
ſtructive to the Proteſtant Succeſſion as by Law eſtabliſhed, See Dr. 
Sacheverel's Trial, Fol. 326, 7, Kennet Hiſt. Eng III. 410. & ſeq. 
Eachard, III. 695. Rapin, XIV. 337. 

Boethius de Conſolation. Phile/oph.] An. Manl. Sever. Boethii Conſola- 
tionis Philoſophæ, Lib. V. L. B. Ex. Off. Hack. 1671. 

— — Made Engliſh by the Lord Preſton. 8 vo. Lond. 1695. 

Camd.] Camden's Britannia, publiſhed by Gibſon. Lond. 1695. 

_ Zl.] Hiſt. Q. Elizabeth, Eng. Fol. ib. 1630.—Kennet, II. 
P · 301. 

Collier,] Dictionary, Supplement and Appendix. 4. Vol. Fol. 
Comines,] Memoirs of France by Mr. Uvedale. 2 Vol. 8vo. Lond. 
1712.—Scandalous Chronicle printed at the End of it, 

Cic.] M. Tullii Ciceronis Opera ex recenſ. If. Verburgii, 4 Vol. 4to. 
Amſt. ap. Wetſtenios 1724. denoted by the Initial Letter V. where I refer 
to any other Edition, it is obſerved in the Body of the Notes. 

Cvavel's Int.) Interpreter, containing the Siguification of che Terms in 
our Laws. 2d Edition, by Mr. Manley. 


Calvin,] Lexicon Juridicum, Fol. Genevæ 1622. 


I. 2, 2, 


— — — 
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I, 2, 3, &c. Co]. The Lord Coke's Reports, Part 1, 2, 3, &c. 

Dugd.] Dugdale's Origines Juridiciales. 2d Edit. Fol, Lond, 1671. 

Dr. Duck,] De uſu & Authoritace juris Civilis. Byo. Loud. iG7y, 

Eachard,) Hiſt. England. 3 Vol. Fol. 

Zraſm.] Colloq. Var. 8vo. Amſt. 1693. 

Du Freſue,] Gloſſarium ad Scriptures Mediz & ipſimæ Latinitatic, 
Auctore Carolo Du Freſne, Domino Du Cange. 3 Vol. Fol. Francoſurti 
ad œeνj,j nc M. DCC. X. 7 

Fleta,) Selden. Edit. 2da, 4to. Lond. 1685. 

Forteſque,] Of abſolute and Limited Monarchy. A Treatiſe written 
by Sir John Forteſcue. Knt. L. C. J. and Lord High Chancellor of Eng. 
land, publiſhed with Remarks, by John Forteſcue Aland, Eſq; F. R. 8. 
8vo. Lond. 1714. 

Fuller,] Cnurch Hiſtory of Britain. Fol. ib. 1665. 

Foa, ] Book of Maryrs. The old Edition. 

Fountaine And. Eg. Aur.] De Numiſmatibus Saxonicis & Dano-Saxo- 
nicis. Hickes' Theſ. Lib. 1. poſt d. e. 

A Gellius,] Ant. Thyſi & Jac. Oizeli 8 vo, Lugd. Bat. 1666, 

Grotius, ] De jure Belli ac Pacis cum Nott. J. F. Gronovii. 8 o. Amff. 

1689. | 

Godin] Rom. Antiqq. 15th Edit. 4to. Lond. 168g. 

Hawkins, Pleas of the Crown. 2 Vols Fol. ib. 1716. 

Ar. Co. Lit.) Abridgement of the Firlt Part of the Lord 
Coke's Inſtitutes. 12mo. Lond. 1711. 

Heylin.) Coſmography. Fol. ib. 1657. 

Hickes Ling. Vet. Sept. Th.] Linguarum Vett. Septentrionalium The- 
ſaurus, Grammatico-Criticus, & Archæologicus, Auctore Georgio Hickeſio. 
Nota, g. a. denotat Grammaticam Anglo-Saxonicam & Mæto-Gothicam, 

f. Grammaticam Franco-Theotiſcam, g. i. Grammaticam Iſſandicam, 
4 e. Diſſertationem Epiſtolarem, pr. Præfationem Generalem, pr. g. a. 
Præ fationem Grammaticæ Anglo-Saxonicæ, pr. g. f. Præfationem Gram- 
maticæ Franco-Theotiſcæ, pr. g. i. Præfationem Grammatice Iſlandicæ, 
p- I. c. m. Paginam, Lineam, Columnam, Marginem. 

Hickes ad Ottleyum,) Auctoris de Opere ſuo Præfatio. 

1. 2. 3. 4. I.] Coke upon Littleton Expoſition of Magna Charta, 
c. Pleas of the Crown and Juriſdiction of Courts. 

Juſtinus,] Ex recenſ. J. G. Grævii, Edit. 4to. Lugd. Bat. 1701. 

Kennet,] Complete Hiſt, England, 3 Vols. Fol. 2d Edit. Lond. 1719. 

Kennet B.] Antiqq. of Rome. zd Edit, 8vo. Oxford 1704. 

Mezerav,) Hiſt. France. Tranflated by J. Bultecl. Fol. Lond. 1653s 

Mr. Maddox,] Hiſt. Exchequer; Fol. ib. 1711. 

Mr. Madox Form. Angl.] Formulare Anglicauum; Fol. ib. 1702. 

- — Firma Burgi. Fol. ib. 1726. 

Nicbalſon.] Eng. Hiſt. Library. 3 Vols. 8 vo. ib. 1696, 7. 

— Scotch Hiſt. Library. 8vo. ib. 1702. 

Iriſh Hitt. Library. 8vo. Dublin 1724. | 
Leges Marchiarum; or Boder- Laws, 8vo. Lond. 1705. 

— Diſſertatio Epiſtolaris ad Wilkins. Denoted by d. e. 
Paris, Matth.] Watt's Edit. Lond. 1684. cont. pp. 1175. 
Platarch,] Morals: Tranſlated trom the Greek by ſeveral Hands, 34 
' Edit. 5 Vols. 8 vo. ib. 1694. | 
 Plin. Pan,] Fd. Baudii ac Var. 8vo. Lugd. Bat. 1675. 
Potter.) Antiqq. of Greece. 2 Vols. Byo, Oxford 1699. 


Pitiſe.) 
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P:tiſe.] Lexicon Antiqq. Rom. Auctore Sam, Pitiſco. 2 Vols. Fol. Leo 
vardiz 1713. 

Pacius.] ure Inſtit. Imperial. 8 vo. Trajecti ad Rhenum 1653. 

ln luſtit. Dig. ſeu Pandectas. Cod. Decrett. accurante G. a 
Waflenaer. J. V. D. 8vo. ib. 1680. 

Quintiliau.] Var. ex Officina Hack. 1665. 2 Vols. gvo. 

Raleigh, Sin Malter, ] Hiſtory of the World, in 5 Books, Fo. Lond. 1614. 

Rapin, Thozras,] Hiſtory of England, by Tindal. 15 Vols, 8vo. 

Acta Regia, by Whatley. 4 Vols. 8vo. 

Spced,] Hiſtory of Great Britain. 2d Edit, 

Sen. ] Seneca Epiſtolæ ex recenſ. J. Lipſi & J. F. Gronovii. 12mo, L. B. 
ex Off. Elz. 1649. 

Somner,] Gloſſary to the X Scriptores. 

Didlionar. Saron. ] Dictionarium Saxonico-Latino-Anglicum, 
Opera & Studio Gulielmi Somneri. ; 

Helm.] Spelman's Gloſſary. Fol. Lond. 1664. 

Speculum Saxonicum,)] Seu jus provinciale, Ed. Goldaſtus. Du Freſne's 
Index Auctorum (prefized immediately before his Gloſſary) p. 176. M. 
Goldaſti Collect. p. 126. Nicholſon d. e. præmiſſ. Wilkins III. 

Shotifevoode, ] Hiſt. Scotland. 4th Edit. Fol. Lond. 1677. 

2 De verborum Significatione. 4to. ib. 1641. 

Stoabes Annals, ] Edit. 1631. 

Rerum Anglicarum Scriptores poſt Bedam preciput editi per Savillum, Fol. 
Francofurti 1601 ] William of Malmſbury. Henry of Huntingdon. Ro- 

er Hovenden, Ethelwerd's Chronicle. Ingulphus. This laſt imperfect. 

ee the Oxford Edition, by Dr, Fell, Inter Rerum Angl. Script. Fol. 
Oxon. 1684. 

Tilbury, Gervaſe of ] The Ancient Dialogue concerning the Exchequer, 
generally aſcribed to Gervaſius Tilhurienſis, publiſhed by Mr. Madox at 
the End of his Hiſtory of the Exchequer. 

Temple, Sir William] Introduction to the Hiſtory of England. 3d Edit. 
8vo. Lond. 1708. 

Mr. Tyrrell,] General Hiſtory of England. 4 Vol. Fol. 

— Bi2l. Polit.) Bibliotheca Politica in Thirteen Dialogues, 
lately re-printed in Folio. 

Mr. Waterhouſe] Commentary on Forteſcue de Laudibus. Fol. Lond. 
1663. often denoted in this Book by the Title of the Commentator, and by 
the Initial Letter W. 

Weſtminſter, Matth.) Fol. Lond. 1550. 

Il boa,] Inſtitute of the Imperial Law. 8vo. ib. 1704. 
Inſtitute of the Laws of England. Fol. ib. 1722. 

Mr. Sadler's Treatiſe of the Rights ot the Kingdom and Cuſtoms of our 
Anceſtors. 4to. Lond. 1682. pp. 319. Recommended by M.. Locke (Re- 
mains 879. Lond. 1720. p. 238.) as a Treatife in which is to be found the 
antient Conſtitution of the Government of Exg/and, It is alſo quoted in 
Lex Parliamentaria. Pref. | 

Whithcts Memorials of Engliſh Affairs, or an Hiſtorical Account of 
what paſt from the Beginning of King Charles I. to the Reſtoration of 
King Charts II. Fol. Lond. 168 2. Publiſhed by Arthur Earlof Angle/ea, 
with a Preface by Mr. Rymer. It has a very bad Index, and the Book it- 

lelf is miſpaged in many Places; occaſioned, I ſuppoſe, by its being 
worked off at different Pretles. It is rather a Diary or Journal. M. Pen, 
in 
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in his Introduction to the Hiſtory of England, writ by the ſame — and 
learned Perſon, apprehends that it is caſtrated of many excellent Paſſages: 
For what appears, there does not ſeem any great Reaſon for the Suſpi- 
cion. Memorials of Engliſh Affairs from the ſuppoſed Expedition of 
Brute, to the End of James I, Publiſhed by Mr. Pen. Dr. Welkvood, in 
the Preface, calls it, The Engliſh Florus, Fol. Lond. 1709. pp. 310. The 
firit 15 denoted by M. the laſt by H. 

Sir Robert Wiſeman's Excellency of the Civil Law. 8vo. Lond. 1686, 


PP. 319. 


A CATALOGUE of the BOOKS, &c. written by Sir 
John Forteſcue in the King's and Cotton Libraries, as in 
Mr. Calley's printed Catalogue, 4to. Lond. 1734. 


Otho. 


B. I. 1. YOhannis Forteſcue, Militis, de Legibus Anglice Liber. 
2. Of the Difference between Dominium Regale, and Do- 
minium Politicum Regale. Fo. 40. 
3. Defenſio juris domus Lancaſtriæ. Fo. 98. 
4. A Defence of the Houſe of Lancaſter, one Leaf. Fo. 110. 
5. Sir John Forteſcue's Genealogy of the Houſe of Lanca ter, 
Fo. 111. (but ſhould be 91. being miſplaced by the Binder.) 
6. Of the Title of the Houle of Vork to the Kingdom of England, 
Fo. 92. | 
7. Genealogia Regum Scotia ab Adamo uſque ad Jacobum 2. 
o. 96. b. , 
8. Sir John Forteſcue's Defence of the Houſe of York, and of 
King Edward 4. Fo. 67. Caſley 321. 
17. D. VIE—XV. 3 Sir John Forteſcue's Declaracioun upon cer- 
tayn Wrytingis ſent oute of Scotteland ayenſt the Kingis Title of 
his Roialme of Englond, 4 Balletts. ib. 270. | 


| 


I N D E X. 


For the more ready finding any Paſſage, Name, or Word, referred to in 
the following Index, the Reader will obſerve, that the large numerical 
Letters refer to the Chapters; the ſmall n tv the Notes; circ. Med. to 
the Middle of the Note ſpecified ; ad Finem to the End, or near it; 
and the common Figures to the Text. 


F the old Abſolote Regal Govern» 
ment, Page 29 

Academiz Galliz Illuſtres, 173, n. i. 

Academy, Gymnaſium, 157, u. e. 

Libellus Accuſationis, 84 

Ad Auctiva particular, 14, n. h. 

Of the Emperor Adrian, 1 30, n. b. ad fin. 

Addretiare, 194, n. g. 

Adjuro, 14, n. h. 

Addiſco, 14, n. h. 

Court and juriſdiction of the Admiralty, 
103, n. e. 

Adaivals, firſt mentioned in the Englith 
Law, and where, ib. & ſeq. n. e. 

Trials in the Amiralty by a Jury of Twelve. 
104, n. e. 

gidius de Roma, 26, n. h. 

Adiles, 48, N. f. 

Egypt, Kings of, how declared, 113 n. k. 

Atlidati, 113 n. k. 

Aithdation, ibid, 

Agri, 95, n. c. | 

Richard Fiz Alan, the younger, Earl of 
Arundel and Surrey, created Admirallus 
Angliæ, 106, n. e. 

King Alfred, his Character, 157, n. e. 186, 
n. n. ad finem, Whitl. H. 23. 

— —- A Law of his, 158, n. a. 

Alexander, a Story of him, 1, n. d. 

Alderman. Ealdorman, 73, n. d. 

King Alfred divides the Shires into Hun- 
dreds, Laths, and Wapentakes, 72, n. e. 

Of Alpharabius, 7, n. e. 

Aliqui Regum, 47, n. e. 

Altummare, 105, n. e. 

Aluta, 123, n. d. 

Amends. Emendas, 120, n. e. 

Amboyna, of the Dutch, 66, n. d. 

Autiſtes Juris, 6, n. d. 

Anhelo, 2. n. f. 

The Angles, 46, n. b. 

Aptus, 96, n. i. 

Apparatus, 124, n. g. h. 

Ot Apprentices at Law, 22, 170, n. e. 178, n. I. 

— —A Regulation of them, 22, 

Apprenticii ad Barros, 22, n. k. 170, n. e. 

Leges Apparentes, Loix Appariſans, 101, n. a. 

Super Aquam, 106, n. e. 

St. Thomas de Aquina, 26. 

Array, $1, 


| 


Men at arms, 124. 
Frank-Archers, ib. n. g. 
Arraigned, XXVII. n. a. 
D' Argentre quoted, 170, n. e. 
Arretamentum, 194, n. g. 
Arreniatus, ibid. 
Aretinus, Leonardus, q, n. f. 
Ariſtotle quoted, 12, n. b. 62, n. & alibi, 
Caſe of the Earl of Arundel, 91, n. f. h. 
Arctabant, 122, n. c. 
Works ridiculouſly attributed to Ariftotle, 
5 N. e. 
Aſlyria, 31 
Magna Aſſiſa, 80, n. f. 
Trials of Aſſurance by Policy, a benefcial 
Law, 108, n. h. 
Caſe of the Earl of Athol, 67, n. e. 
Character of Athens, 172, n. g. 
Attaint, judgment in, 8 5.— Whitl. H. 187. 
Sadler, 296. 
Of Attornies, 22, n. h. 
The Authentics, 43, n. c. 
Aviditas, 1, n. b. 
Avowry, 103, n. e. 
De Auctore Cauſarum, a Fook fo called, 7 
Averroes, 18, n. b. 
Auxilium, 24, n. c. 46, n. c. 
St. Aſaph, 34, n. g. 
Avempace, 7, n. e. 


Barons. (Sadler 88, 95), 97. n. n. 

Baro, 177, n. i. 

Baron, Court, 97, n. n. 163, n. c. circ. med. 

Baſtard, Baſtardy, XXXIX. XL. & in 
notis. 

Why Baſe-born Children are not legitimated 
in England by ſubſequent Marriage, ibid. 
Baronage, their antient State, 156, n. c. 

Baſtards generally of a brave Spirit, 141 
Bards, who, 48, n. f. . 
Bacon, Roger, 114, n. 21. 
Purgations by Battle, &c. 64, n. b. & aliis, 
Bailitk, 95, n. f. 
Baronagium Angliæ, 97, n. n. 
Baſtards antiently, by the Laws of the 

Church, diſqualified for Holy Orders, 141 
Caſe of the Lord Bacon, 186, n. n. ad fin. 
Vincentius Belluacenſis, 197, n. e. 
Renchers, 22, n. I. 
B. los, 30, n. d. 

P Sent 


LAND 


Sons of Belial, 60, 

Bernardus Preſbyter, 103 

Dorna, ibid. n. d. 

Benevolence, a Tax in Ed, IV's Time, fo 
called, 118, n. c. Odious, ibid, 

King's Bench, 179, n. b. 

Judge Berkley's Caſe, 186, n. n. ad fin. 
irrettum, 177, n. h 

Half-Blood, 13, n. e. 

Bladum, 95, n. e. 

Blois, Peter of, 47, n. e. 

Blanks, a Coin, 198, n. d. 

Boectius quoted, 41 

The Boot, a Punithment in Scotland, 67, n. e. 

Of bond and free, 145, n. a. 160, n. c. 

Bockland. (Sadler), 168, 109, n. i. 

Of Boroughs, 73 

Summum Bonum, 8, 9 

Count de Boulanvillier's Account of France, 
122, n. c. 

Brute, Story of, 34, n. g. 

Britannia, 48 | 

Brevia, Breve Regis, 78, n. c. 167, n. f. 

Britons learned Arts, and exceeded the 
Gauls in Wit, &c. 49, n. f. 

—— From Japhet and his Potterity, 50, n. g. 

Bratton, 1 30, n. b. 

A Law of Britanny, 170, n. c. 

Buchanan quoted, XIII. n. i. 

Burgbote, Brigbote, 46, n. c. 


C 


* 


— — 


ancellarius, 180, & ſeq. 
hancery, 163, n. c. circ. med. 
Capilli raſura, penz genus, 25, n. f. 
Caulas, 96, n. h. 
Of the Cardinals, their Privilege not to be 
impeached, 102 
Caligz, 123, n. e. j : 
How the Laws of England proceed in Cri- 
minal Cafes, XXVII, 
Cappa, 177, n. K. 
Caputium, 183, n. g. 
Mr. Carſtare's Caſe, 67, n. e. 
Capillorum Honor, 25, n f. 
Cauſz Status Compoſitio, 56, n. a, 
Litium Cardo, ibid. 
| Sextus Cæcilius, 21, n. h. 
Cambridge, an antient City, 73, n. b. 
Caligula, 117, n. 5. inter referenda. 
Sp. Caſhus, 120, n. a. 
The King of France's Cavalry, 121. 
Capitis Diminutio, 160, n. c. 
Palatii Cauſidici, 179, n. b. 
Celeris Juſtitia, 108, n. h. 
Sealing Charters, 109, n. i. 
The Chancellor, an Account of him, 280, 
n. d. 
Challenge, 81, 90. 
Chlamys, 184, n. h. 
Of Chariemaine, King of France, 198. 
TieChange of Laws and Language, XLVIII 
Thirographi Carta, 109, u. 1. 
hartæ, ibid. 
Children begot before Wedlock. 136. 
——— When they follow the Mother, 
when the Father. See Baſtard, &c. 


* 


Cuſloms, Conſuctudines, 48. 


Court of Chivalry, its Manners, and how 
they were tried there, 106, n. g. 

Character of C. I. 118, n. c. 

City (Sadler x59), 74 | 

Vindication of the Civil Law : Some Rules 
of the Civil Law obſerved in Trials, 59 

Cities had a Beginning before Bithops, 7% 
n. b. ad finem 

Clergy, Benefit, 150, n. b. ad finem. 

Clarence, Doke of, put to death, 64, n. b. 

Clericus Rotolorum, 76, n. h. 

Collobiom, 124, n. i. 183, n. g. 

Comes, 75, n. d. n 

Tenentes Conjuncti, &c. 197, n. k. 

Comitiva (Sadler 86) 35, n. h. 

Colendiſſimus, 8, n. b. 

Toto conamine, (with the utmoſt Applica. 
tioa), 11. 

Litis Conteſtatio, 56, n. a, 

Of Contracts, 70. 

Conveyances, 96, . . 

Counties, what how divided, 71. 

Counſel 84. 

Coroners, 82, $3, 103, n. e. circ, med. 

High Conſtable of England, what the ju- 
riſdiction, 106, n. g. 

Engliſn Conſtitution, the Happineſs of it 
compared with that of France. XXXVI. 

Contubernium. Connubium, 145. 

The King's Court, Privileges, 1 56, n. d. 

Conquelis of us, by the Romans, Saxons, 
Danes, and Normans, XVII. 

Corpus Comitatus, what, 56, n. c. ad fin, 
roz, n. e. 

Several Colonies from Rome in Britanny, 
48, n. f. 

Cotton, Sir Robert, ibid. 

Collatta, 24, n. c. 8 

Conqueſt and Conſent mutual, 29, n. b. 

Cuwrtus, 32, n. a. 

Of the Code, 43, n. c. ad fin. 

Regni Concilium Conventus, 53, 54+ 

Corium, 123, n. d. 

Colloquium, 54, n. b. ad fin. 

Sir John Coventry's Caſe, 61, n. h. circ; 
med. | 

Caſe of Sir Edward Coke, 76, n. k. 

Thani Conſacramentales, 79, n. f. 

Compurgatio, ibid. 

Lord Coke's Authority impunged, ibid. 

Breve de Convictione, 85, n. d. 

Donationum Codicilli, 32. n. i. 

Concubine, Vice-Conjux, 135, n. a & ſeq, 

Servile Comſortium, 146, n. b. 

Courteſy of England with reſpect to Wo- 
men, 147, n. i. | 
Court of the Steward and Marſhal of the 

King's Houſe, 156, n. d. 
County Court, (Sadler 170) 163, n. c. ad 
fin. 180, n. d 
Confluunt, 168, n. i. 
Countors, 174, n. e. 
Coifa, 177, n. K. 
Crake, William de, Admiral. 103, n. e. 
Crofs-bow-Men, 124. 


Cuſtoms 


* 


[*N/ DEUX 


Cuſtoms of England, wy ancient, XVII, 
Cuttings, what, 25, n. f. 

Curator, Cuſtos, 151, n. a. 

Curiales, 179, n. b. 

Curiæ Conſtabulary, 106, n. g. 
Cynoſarges, 1577 n. e. 


The Date of Deeds, 109, n. i. 

Daniel, 61, n. g. 

Danelage, 47, n. e. 

Danegeld, 46, n. c. 

No Change of the Laws happened by the 
Danes, 46. n. c. 

Damages, 191. 

Deeds, 95, n. c. 

Depilor, 25, n. f. : 

The Book of Deuteronomy preſcribed to be 
read by the Prince, 4. 

Delays hated by the Law, thoſe which hap- 
pen are moſtly neceſſary and reaſonable. 

LII. LIII. 

Decuriones, 48, n. f. 

Devana, Chelier. ibid. 

Demandant, 191, n. a. 

De Retz, 120, n. a. 

Diſcoli, 28, note n. 

Diſpoſiti, 96, n. i. 

Diſratio, 194, n. g. 

Of the Digeſt, 43. n. c. 

Of Dionyſius, 120, n. a2. 

Dies Juridici, & non Juridici. 185, n. I. 

Digg's Caſe. 103, n. e. ad finem. 

Donationum, 109, n. 1. 

Dominium Politicum, what. IX, XIII. 

Doomſday, book 79, n. f. ad finem. XLII. 

Domus Regia, 1 56, n. d. 

Of the Druids. 6, n. d. 

Druids eſtabliſhed Laws in England before 
the Romans, 48, n. f. 

Draco, 158, n. a. 5 

Duch (Sadler 228) 163, n. c. circ. med. 

Dupondii, 22, n. 1. 

Duumviri, 48, n. f. 

Eleſti, 88, n. J. 

Elements, 19, n. c. 

Of Empſon and Dudley. gr, n. f. 114, 
n. 21, ad finem. Whitl. H. 194 

Ethimologia, 21, n. h. 

Of Ed. II. and Pierce Gaveſtone. 1 34, n. f. 

Ed. I. ſat as a Judge, 23, n. m. 186, 
note n. 

Of King Edgar, 103, n. e. ad finem. 186, 
note n. 

Of Ed. III. ibid. 

Of Edward the Confeſſor, 118, n. c, 

Of King Egbert, 46, n. b. 

Elements, 16, n. c. 

Of Q. Elizabeth, 130, n. b. 

Emendas, 129, n. e. : 

Empazlances, Induciz. 196, n. J. 

England, its Commendation and Commodi- 
ties, XXIX. XXXVI. 

—— Comine's Character of, 94, n. b. 


| 


Engleſherie, 57, n. 2. 163, n. e. 

Character of the common People of Eng- 
land, 96. 

Of Epicurus, 8. 

Equuleus. (le chevalet), 65, n. c. 

Erectus, 5, N. + 

Of St. Ericus, King of Sweden, 198, n. b. 
ad finem 

Elſoins, how, and why allowed. 191, n. a. 
& ſeq. (Sadler —. 

Eſcaeta, 14. n. h. 

Eſquire, 96. 

Eſcuage, 1 53, n. e. 

The true Eflates of France ceaſed under the 
Reign of John I. 120, n. a. ad fin, 

Etymology, 21. 

Evenus, 15. 

Barons of the Exchequer, 177, n. i. 

Court of, 163, n. c. cire. med. 

Executioners, 69, n. g. 

Exculpation (Diſculpation) 194, n. g. 


Favores convenit ampliari, 150, n. b. 

Felonia, go, n. b. 159, n. b. 

Ferie, dies Feriati, 172, n. f. 

Liber Feudorum, 44, n. c. 

Feudatarius, 154, n. f. 

Forum contentioſum, 113, n. k. 

Perutentiale, ibid. 

Foſſa. Furca, 163, n. c. ad finem. 

Fringe, his Caſe, 63. 

Frankleyne, 97, n. m. 

Frecholders, Libere Tenentes, 97, note n. 

France, its Fertility and Miſery. XXXV. 
& Nott. ibid. 

French Government tends to the Miſery of 
the Subject. ibid. 

Frank-Archers, I24z n. g · 

Frocks, 125, 

Court of the Freeborough or Tithing. 163, 
n. c. cire. med. 

Furtum manifeſtum, 1 58, n. a. 


Of Pierce Gaveſtone, 134, u. f. Whitl. H. 
p. 100, 

The Gagg, 66, n. d. 

Gaoler, at Common Law, could not lay on 
Irons, 64, n. b. 

Ley gager, 87, n. h. 

Of the Franco Gallican Government, IX. 

Nature of a Political Government. ibid. 

Galla, 123, n. d. 

Galloches, 123, n. e. 

Gerefa, 75, n. d. 

Michel-Gemot, 54, n. b. ad finem. 

Witena Gemot, ibid. 

A Gellius quoted, 158, n. a. 

Of Gideon, 130, n. b. 141. 

D. Gloſter's Appeal againſt Alexander, 
Archbiſhop of York, &c. 11 R. 2. 114. 
n. 21. 

Glanvil vouch'd, 79, n. f. ad finem. 

The Advantages of mixed Government in 
England, 130, & ſeg. 


P a Godſreꝝ 


— 
> — 2 


<-> A 


Mr % 


— u—— os 


2 — — 
» 
of . 


————— ̃Q— On IE — — — 
— — 
— ———— — 


IZ Na DI Bi X 


Godfrey of Malmſbury, 35, n. i. 

Goveraments, why initituted. 34. n. f. 130, 
& ſeq, a 

Earl Goodwin's Speech againſt the Danes, 

6, n. c. | 

A head Story of Gonzaga, his Juſ- 
tice upon the Governor of Milan under 
him, 197, n. e. ad fin, 

Grantz, 170, n. c. 

Groats, 198, n. d. 

Guardianum, 151, n. a, 

Guardianſhip of Orphans. XLIV. XLV. 

Gymnaſium. Academy, 157, n. e. 

Gymnaſiarchæ, ibid. 


Hzredes neceſſarii, 70, n. b. 

Hamlet, &c. what, and from whence de- 
rived, 74, n. c. 

Happineſs, wherein it conſiſts, 9. 

Hamſochna, 150, n. b. 

Hale, Sir Matthew, 180, n. c. 182, n. e. 

Helynandus. 3, n. i. | 

Henry III. Clamours againit him, on what 
Account, 39, n. a. ad finem, 118, n. b. 
118, n. c. | 

His Clemency, 69, n. g. 

Heregild, (Sadler 224) 46, n. c. 

Henry II. a Character of him, 116, n. a. 

Henry I. Severe in his Puniſhments, go, 


n. b. 
Henry IV. a remarkable Subſidy granted to 
him. 123, n. f. 
Henry V. ibid. 
Hermelin, what, 184, n. k. 
Higden, Randolph, corrected, 154, n. f. 
Hidagium, 24, n. c. 46, n. c. 
High-treaſon, 67, n. e. 
Hind, 95, n. f. 
Home, 73, n. c. 
Hopperus, Quotations from him, 12, n. a. 
Horn, Andreas, who, 22, n. I. 
Morum Honeſtas, 156, n. b. 
Hundreds. (Sadler go) 72. 
De Hundredo. Hundredors, 82. 
Huſtilimentum. Utenſile, 129, n. g. 
Mighty Hunter, what it imports, 30, n. d. 
Of the Hundred Court, 163, n. c. cuc. 
med. 


K. James I. a Character of him from Ra- 
pin, 116, n. a ad finem. 
A Speech of his, 130, n. b. 

A Character of James II. 119, n. c. ad fin. 
Jezabe!, 60. 

gnorancę in a Prince, the Conſequence, 4. 
Ignorance of the Law cauſes a Contempt 

thercof, 13. | 

Il egitimate Children, who. XXXIX. XL. 
Imputc t i rince, who, 132. 
Indoles. 1, n. a. 
Inclytus, 14, n. g., 
Inheritance, Title of, 70, n. b. 
Of Inns and innk=epers. 127. 


Of the Inns 0: Court and Chancery, XLIX. 


Why Inqveſis are not made by Jurors. of 
12 Men in other Countries. XXIV. 
XXIX. | li 1o 2 

Of the Inquiſition, 67, n. e. 

Ot Ingulphus, 47, n. .. 8 

Of Indentures. See Chartæ, &c, 

Infangthefe, 163, n. i. ad finem. 

Induciz, 196, n. l. 

Of K. John, 118, n. e. 

St. John IX. v. 34, explained, 144, n. i. 

Of Jointenants, 197, n. Z.. | 

Irner or Werner, firſt who writ Glofſes on 
the Civil Law, Fo, n+ Cad finem, 

Iſſue of the Plea, 56. S *% 

Juſticiarius Angliæ. 179, m b. 

Judicium duodecim-vuale, 78. n. e. 795 
n. f. ad finem. ; 

Jus. Lex, 6, n. b. 

Juſtitiæ Encomium, 9. 

Of the Judges LI. ng 

Judgment, Villainous. XXVI 85. & ſeq, 

Concerning ſuries. ib. 78, & ſeq, 

Of Jurors. ib. How to be choſen and 
ſworn. r. 

Lord Chief Juſtice of England ſome Obſer« 
vations upon this Title, 179, n. b. 

Of Delays of Juſtice, LIL, LIH. 
Juſtinian Law, when, and where firſt pro- 
felſed and obſerved. 50. n. g. ad finem. 

Juſtiniani novi, 22, n. I.. 

Of the Emperor Juſtinian. 2, 43, n. e. 

The Juriſconſults, 43, n. c. ad finem. 

Juſtitia, 71, n. e. — 

Scriptum Juſticiariorum, 78, n. c. 

Celeris Juſtitia, 108, n. h. | 

Juſtices Itinerant, 163, n. c. 

Of corrupt Judges, 186, note n. 

Lord Chief Juſtice Keeling's Caſe, ih. ad fin. 

King of England, his Power, and its Li- 
mits, 116, 117, 128 | 

Kings, at firſt choſen, XII. 

King of England, how he ought to bo qua- 
litied, 1, 131 

Kingdoms compared to Natural Bodies, 21 

King of England of himſelf cannot alter 
the Laws, 24, 33, 34, 128 

Why ſome of the Kings of England have 
had no Delight in their own Laws, 113 
& ſeq. ; 

King can do no harm. (Sadler 83.) 133,10 

Of the antient Kings of Agypt, 38 

—— Of Ethiopia, 39 

Saba in Arabia Felix, ibid. 

The Iſraelites aſk a King, the Manner of 
the King, 27, & ſeg. 

Title of King not in Uſe amongſt the Sax- 
ons, 29, n. c. 

Knight's Service, 153, n. e. 

— — Wardihip, what, and when 

in Uſe in England, ib. & leq. 


— 


Law, Exhortation to the Study of, I. 

Nature and Neceſſity, 4, 11, 136 

Places for Study of the Law, XLVII IX. 
Common 
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Common Law of England, when, and how 
nz * 

.— * Law, Conſequences of, V. 

Lawyers. Sacerdotes, 6. Of Cuſtom, ib. 

The Law of Nature, 42. Of the Civil 
Law, 43- Of the Law of England, 44, 

- 45. Of the Canon Law, 134 
Laths, 72, n. @ 

Caſe of Thomas Earl of Lancaſter, 23, 
n. m. 91, n. f. 

All human Laws are ſacred, 6 

The Laws of England, as well as Human 
Nature, in Favourof Liberty, 143, XLVII 

The Laws of England, in what Language, 
and why, XLVIII. 

Laws of God to be written by the King out 
of the Copy with the Prieſts, 3 

Laws how made in England, XVIII. 

Laws of England, the beſt for England, 44 

All Laws are the Law of Nature, Cuſtoms 
or Statutes, 48 

Law of Nature in all Countries is the fame, 


48 

Difference between the Civil Law and the 
Law of England, 50, n. g. 

Why the Laws of England are not taught 
in our Univerfities, X LVIIL 

Norman Laws kept in England by W. I. 

„ n. e. 

10 in England eſtabliſhed by the Ro- 
mans, ib. 

Laws of Nature limited in every State, ib. 

The Prince's Pleaſure has the Authority of 
a Law, 25, and n. c. XXXIV. 

The Study of the Common Law required by 
Stat, of Cambridge, 161, n. b. 


Mezeray, 120, n. a. 


Character, 193, n. g. 

of Moſes, Character of, 2. n. g. 
Libertinem Ingratum, 169, n. c. 
Lipſius, 48, n. f. 

Libellus Accuſationis, 84, n. 2. 
Lordane, 46, n. e. 

Caſe of Walter Long, Eſq. 76, n. k. 
Of Loans, &c. 118, n. c. 

Lytæ, 22, n. I. 

Lycæum, 157, n. e. 


A Maxim, what, 19, n. f. 

E. Marthall, 106, n. g. ad fin. 

Manfer, 141, n. c. 

Of K. Malcolm, 35, n. 1. | 

Alum Mare, what the Admiral's Power on 
it, XXXII. n. e. f. 

A Maxim in Law, 13 

Matrimonium. 146, n. b. 

Magnates, 1 54, n. f. 

Law Merchanta, 108, n. h. 

Lex Menſia, 145, n. a. ad fin. 

Mercenlage, 47, n. e. 5 

Members of Parliament, how they ought ta 
be qualified, 54, n. b. 

Metropolis, 73, n. b. ad fin. 

Meneverum, 184, n. e. 

Caſe of the Earl of Middleſex, 186, note u, 
ad finem 

Servitium Militare, 153, n. e. 

Mofes, Legiſlator, 2 

Monopolies, 128, n. d. 

Mechus, 140, n. c. 


England not governed by the Civil Laws of | The Original of Abſolute Monarchy, 29 


Rome, or any other foreign Laws, 39 

Larceny. 159, n. b. 

Human Laws, what, 10 

Of the Laws of K. Athelſtane, 108, n. h. 
Of K. Alfred, ib. 

Landboc. (Sadler 168) 109, n. i. 

Court of the Trithing or Lath, 163, n. e. 
cire, med. 

Of the Uſe of Latin in our Law-Proceed- 
ings, 167, n. f. 

Serviens 8 L. 

Lewis XI. of France, his Adminiſtration, 
XXXV. 

Of the Legitimation of Children, XXXIX. 

Lewis I. King of France, 198, n. g. 

Lex Terre. Legem Terrz amittere, 87. 
n. h. 114, n. 24, ad fin. 163, n. c. ad fin. 

Franche Ley (Frank Law) 87, n. h. 

Legem vadiare, facere, ib. 

Lex Regia, 116, n. a. 

Lex a Ligando, 33, n. d. 

Lex, 55 n. b. Legem Mercatoriam, 108, 
n. h. 


Libere Tenentes, note n. 
Of Lewis XIV. 66, n. d. 
Leges Apparentes, Loix Appariſans, 101, 


N. à. 
A Decree of Leo IV. 102, n. b. 


How it firſt began, ibid. 

Law of Moſes, a particular one, 61 

Pontique Mouſe, 184, n. e. 

Mulcts and Expilations, 25 n. f. ad fin, 

Mulieres Honore Maritorum erigimus, 147, 
n. h. 

A remarkable Caſe ia Murther, LIII. & n. 6. 


Natural Children, 135 

Caſe of Naboth, 60 

Namd, what, 79, n. f. 

Nimrod, 30 

Ninus, ibid. 

Nobilium filii, 170, n. e. 

Normannis, 47, u. e. 154, n. f. 

Nothus, 140, n. c. & ſq, 4 

Nobility ot France oppreſs the Peafantry, 125 

Of the Education of Noblemen's Children in 
England, XLV. 

The ancient Philoſophers were the Nomo- 
thetæ of the Gr. 8, n. c. 

The Novellz, 42, n. c. 

Nobility of France, how they are proceeded 
againlt criminally, 125 

Nedzia, 139, n. b. ad nem 

Nobilitas, 170, n. c. 


ö Judge's Oath, 182, N. e. 
Coronation 


Lewis XI. his Character from De Retz and 
Lewis IX. commonly called St. Lewis, his 
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' Coronation Oath. (Sadler 23, 193) 118, n. b. 
ad fin. 


Oleron, Laws of, 103, n. e. 

Opuſculum de Natura Legis Naturæ, quoted. 
IX, XI, XIV, XXXIV, XXXVII. 

Guardianſhip of Orphans, X LIV. 

Ora, Monetz Genus — ſumma, 185, n. 1. 

Oſtiarii, 180, n. d. ad finem 

Othelworth, 87, n. h. 

Caſe of William de Ou, 67, n. e. 


Pannel, 81, n. g, 

Of the Parliament of England, 53, 54 

Pater-familias, 97, n. J. 

Partus ſequitur ventrem, XLII. 

Papinianiſts, 22, n. 1. 

Parifienſis. William, II. 

Lex Papia, 39, n. a. 

The Pandect, 43, n. c. 

Talionis Pcena—reciproca Pœna, 61, n. h. 

Vicarium Pœnæ genus, ibid. b 

Patria, 79, n. f. cite. med. | 

Paſquerus, Stephen, a Saying of his, 123, 
n. f. 

Pannus, quid. 125, n. h. 

Peripatetic, 9 

Perviſe. (Sadler 183) 18 5 

Legibus Peregrinis, 39, n. a. 

Perendinare, quid, 127, n. a. 

Capitium Penulatum, 183, n. g. 

Penkert, 50, n. g. 

Peregrinitatis reus, 30, n. a. 

Petition of Right granted the 3d Parliament 
Charles I. v. Eachard II. 60, 62. Whit. 
M. 10, 118, n. b. 

The Philoſopher, who, 13, n. d. 

Phavorinus, 21, n. h. ; 

Alexandet Pheræus, n. a. 

Philip of Valois, 123, n. f. 

Litera Fiſana, quid, 43, n. c. 


Court of Pipowders. (Sadler 308) 


108, n. h. 

Pillage, 50, n. g. ad finem 

The great Trial at Pinnedane Heath, be- 
tween Odo, E. of Kent, and Lanfranc, 
Archbiſhop of Canterbury. (Sadler 214) 
163, n. c. ad finem 

A remarkable Quotation out cf Plautus, 
187, N. e. 

Plato quoted, 158, n. a. 

Pleading in French, 163, n. c. 

Court of Cammon Pleas, 179 

Politicus Principatus, IX, XIII, 116 & ſeq. 

Of Power, 134 

Cinque Ports, 73, n. b. 

Portgerefe, 75, n. d. 

Præfatus Wapentachii, 72, n. a. 


Probis Hominibus. v. Legales. 


Quod Principi placet, 25, 117. Explained, ib. 

Proles, 135, n. a. 

What Knowledge of the Laws is neceſſary 
for a Prince, VIII, 

The Otfice of a good Prince, 10 

A Prince may be made happy by the law, IV, 


| Of the Rutnan Senate, 54 


Princes ought not to be ignorant of Law, 3. 
Thoſe who were ſo have come to Miſcr- 

5 able Ends, 3, n. 25 
roceeding, Wa in capital C 
XXVII. 7 1 _ 

Proclus, 7, n. e. 

Prolytæ, 22, n. I. 

Litis Productio, 56, n. a, 

Of Sir John Priſot, 1 50, n. b. 

Notabili Prælato, 176, n. b. v. Burnet, 
Hiſt. Ref. I. 129 

Protections, 191, n. a. b 

A Sort of Puniſhment in Scilly, 67, n. e. 

Purveyors, 128 

Of Puniſhments, 63, & ſeq. King can't 
alter them, 64, n. b. For Felony aſcer- 
tained, ibid. Poiſoning, 67, n. e. Puniſh. 
ment, two Caſes, ibid. Counterfeiters of 
Money. ibid, 

Severity of Puniſhments uſed by W. I. 

W. Rufus and Henry I. 67, n. e. 

Pyracies, how triable, 106, n. f. 

Pyrrhus certaminis Gymnici Præceptor, 
157, n. e. Cie? 


Quintilian, 13, n. c. 
The Queſtion, 64, & ſeq. 
Free Quarter, 122 


Of the Rack, 64 

Rapes, 72, n. a. © 

Cruelty of Rackings, XXT, II, 

Raleigh, Sir Walter, 103, n. c. 

Abbot of Ramſey's Caſe, ibid. 

Rapin, an Obſervation of his upon Grants 
and Taxes, 123, n. f. ad ſinem. 

Receſſiſti, 94, n. a. 

Rex, a regende. 29, n. e. 

Regis Curia, 156, n. d. 163, n. c. 

Reſpectare quid, 194, n. h. 

Reus, quis, 63, n. a. 

Ad Recognoſcendum, 79, n. f. 

Rettatus, 89, n. a. 

Recedere, 29, n. a. 

Rex datur propter Regnum, 130 

Revclands, 152, n. c. ; 

Faſhionable princely Recreations, what for» 
merly, ? 

The Regal Government, IX. 

Record, 84 

Reſcribere Principi quid, 130, n. b. circ, med. 

Rex Vicarius ſummi Regis, ibid, 

Relivium, 153, n. e. 

Law Reports, 163, n, c: 

Revels, 172 

Rhadamanthus, 22, n. b. ad finem. 

Of Rich. II, 134, n. f. & aliis. 

Rotuli, (Rolls) 84, n. a. 

Of the Romans, 31, & ſeq. 

Maſter of the Rolls, 76, n. h. 

Robert K. of France, 198, n. g. 

Roman Colonies in Britain, 21, & ſeq. 

Rome not ſo ancient as Britain, 52 
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Of Johannes Romanus, 120, n. a. ad finem, 
v Burnet Hiſt, Ref. III. 


Saltus, 95» n. d. 

Salt, Tax on it in France, 126, n. I. 

Johannes Sarisburienfis aſlirms, that the 
Canon Law was prohibited in England, 
114, n. 21. Circ, med. 

Sacramentales Homines, 79, n. f. 

Sabots, 123, N. e. 

Sagittari), 124, n. g. 

Saca, 152, n. c. Soca. ibid. 

Maſſurius Sab:nus, 158, n. a. 

Scriba Regis, 180, n. d. 

Scotland tributary to Ed. I. 35, & ſeq. 

Scortum, 140, n. c. 

The firſt School of the Civil Law, where, 
go, n. g. ad finem. 

Scotia, Ducatus, 35 ; 

Scirman, Scirigman, Scirgerefa, 75, n. d. 

L. C. J. Scrogg's Caſe, 186, n. n. ad fin. 

Of Scaling with Wax, 109, n. i. 

The High Sea, XXXII. n. e. 

Secta, quid, 21, n. a. 

Seneca, Quotations from him, 9, n. d. 23 

A Character of the Great Mr. Selden, 13, 
n. c. ad finem. 

The narrow Seas, 103, n. e. 

Servile Conſortium, 146, n. b. 

Grand Serjeantie, 153, n. e. 

Servitium militare, ibid. 

Serviens ad Legem, L. 

. The Serjeant's Gifts at their Creation, 176. 

Sheriff, &c, XXIV. 81. 

Signum, Sigillum. See Charta. 

Synagoga, 27, n. l. 

Michael Sinoth, 54, n. b. ad fin. 

Sibula, 123, n. d. 

An Account of Sin aud Slavery, 148. 

Caſe of Siſamnes, 186, note n. 

Skute, what, 98, n. p. 170, n. b. 175, n. e. 

Sotularis, 123, n. d. 

Soccage-Tenure, 152, n. c. 

Free Soccagers, 97, note n. 

Sols, a French Coin, 198, n. d. 

Solon, a Saying of his, 24, n. b. 

— A Law of his, 155, n. a. 

Spurious, 140, n. c. f 

Caſe of the Earl of Strafford, 91 n. f. 

Of the Students of the Law, XLIX. 

Stragulata Veſtis, 184, n. 1. 

How Statutes are made in England, XVIII. 

K. Stephen's Public Edict againſt the firſt 
Laws of Italy, 114, n. a. 

Staple, and Laws thercof, 108, n. h. 

Stat. 36 Ed. 3. 163, n. c. 

The Stoics, 9. 

Stat. de Tallagia non condecendo, 24, n. c. 

Of the Statute Law, XV. 

Military Tenures, &c, raken away by Stat. 
12 C. 2. c. 24, 153, n. e. 

Strenuitas, 156, n. a. 

Court of the Steward and Martha! of the 
King's Houie, ibid, n. d. 


Statutes when they begun to be drawn up 
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Subſidia, 46, n. c. 
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XXI. 

Extraordinary Trial, what, $6, 87. 
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& ſeq. 

Zeal of the Englith Nation to Trade, 103, 
n. h. 
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120, n. a. 
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and a leading One, 123, n. f. 

Tungereſe, 75. n. d. 
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PIO LE N 


STIUS non minis pit, quam eruditi opuſculi exemplar 

nactus, quum Antiquitatem venerandam und cum erudi- 

tione ac pietate conjunxerim, non potui, optime lector, 
aut Patriæ tam ingratus, aut Antiquitatis tam inofficioſus 
cultor eſſe, ut te illius lefione diutius fraudarem. Continet 
enim in ſe (ut cetera taceam) politicarum & civilium noſtr 
Anglie legum, quibus præclura & florentiſſima hec reſpublica 
ſub illuſtrifſimo & nunquam ſatis laudato Principe naſtro Rege 
Henrico ſexto, ejuſque progenitoribus regibus Anglie, hatenus 
feliciſſimè fuerit er eta, inſtituta & gubernata, docliſſimum 
encomion. Unde eaſdem noſtras Leges non ſolum Romanorum 
Ceſarum, ſed & omnium aliarum nationum conſtitutiones, mul- 
tis paraſangis prudentid, juſtitid & equitate præcellere, facile 
perſpicias. Eme ergo, lege, & fruere, ac labores neſtros boni 
conſule, Vale. 


(a) Baleus de Scriptoribus Britanniæ, Fo. Baſileæ 


apud Foannem Oporinum 1557. Centuria Ottava. 
Foſkewe Cancellarius XXXVI. 


Foſkewe, alias Forteſkewe, ut Recordus habet, juris peri- 
tiſimus, primarius judex, & Anglici regni Carcellarius ſum- 
mus, inter eruditos in noſtro catalogo locum ex doftis Laboribus 
honorificum petit. Quem ft illi negaremus, ingrati meritòè ap- 
Pellaremur. Excoluit tum juvenis, tum etiam Sencx, Virtu- 
tem : literaſque politas, ut qui maxime, ſemper amavit. Iuler 
forenſes Londini clariſſimus juris civilis interpres admittebatur : 
ac Nobiliores in Schold juvenes peculiares d regibus conditas 
leges perdocuit; inde a gradu ad gradum aſendit, d nec efſet 
ſupremus Anglie Cancellarius, quod munus in reipublice ad- 
miniſtratione & Authoritate & dignitate in eo regno longs 
maximum eſt. In quo officio tam candide ſe geſſit, ut juſtitiæ 
ac prudentiæ laus illi tribueretur ſumma. Quicquid dignitate 
valebat aut gratia apud Principem, id juvandæ reipublice 
totum impendiſſe fertur; in hoc Zelo pietatis ſcripfit ſub Hen- 
rict ſexto differentiam inter leges provincialss ac civiles, vel 


De diſcrimine legum, Lib. 1. Sæviente dudum in regno 
Atgliæ. 


(a) Collier. Fuller's Ch. Hiſt, L. IX. p. y. 
22 De 


iv PAO LECTORY. 


De laudibus legum, Lib. 1. 

De politica Adminiſtratione, Lib. 1. 

De vigore legis Naturalis, Lib. 1. 
aliaque nonnulla. Tandem fuit exul ab Anglia, & colligo illum 
claruiſſe circa tempus civilis belli, quo Edwardiani cum Henri. 
cianis, Anno Domini 1460. de imperii ſummd pertinacifiime 
certabant. Exilit vero cauſas non legi. 

() Pitſeus de rebus Anglicis, ato, Paris 1619. Hits 
decima. | 1 
146 Fortiſcutus, vulgs Foſtkew nonnulli vocant, honeſto loco 
$50. in Auglid natus, & teneris annis in ſtudiis Vertutis & 
a teneris annis in ſtudiis Virtutis & bonarum literarum optime 
educatus. Poſtquam juvenis Latini Sermonis clegantiam ac- 
guiſiviſſet, jure civili & legibus Angliæ municipalibus ſtreuuam 
operam dedit, & accedente ad magnum ingenium labore atque 
induſtrid, juriconſultus evaſit ſuo ſæculo cum primis merit) 
conferendus. Londini igitur jus tam civile, tum municipaie 
publice docuit, habuitque auditores nobilifſimos juvenes quan 
Plurimos. Deinde inter judices primarios relatus eſt,. & gra- 
datim per officia honorata & dignitates in republics aſcendens, 
tandem factus eſt ſummus Angliæ Cancellarius, quod munus eſt 
Supreme poſt Regem in Adminiſtratione regni auctoritutis. Et 
hec pleraque ſcribit (c) Robertus Recordus. Porro in hoc 
Summo Officio tam pie, prudenterque ſe geſſit, at omnem illam, 
quam conſequi poterat auctoritatem, ad reipublice referret uti- 
litatem. Ferunt tamen eum, furentibus tunc in Anglia bellis 
civilibus, exilio mulftatum. Quod non difficulter credo. Nam 
inter arma filent leges. Et ubi vi res geritur, quis, obſecrs, 
juſtitiæ locus? Scripfit tamen, non obſtantibus twmultibus civili- 
bus, differentiam legum provincialium& civilium, ſub hoc titulo, 

De diſcrimine legum, Librum unum, Seviente dudum in 
regno Anglie ; F | k 

De vigore legis Naturalis, Librum unum; 

De — 8 Adminiſtratione, Librum unum; 

De laudibus legum Anglie, Librum unum; | 
Et alia ſimilia. Vixit Anno Domini 1460. tumultuante ſub 
Henrico ſexto Angliæ regno. | 7 Rn 

Fohannes Forteſcue, Capitalis Juſtitiarius & Cancellarius 
Angl. vix. An. 1460. ſub Henrico VI. Du Freſne's Index p. 135. 

(5) Gollier's Dict. and Supplement. Fuller's Ch. Hiſt. Lib. IX. p. f7- 
Fuller's Worthies, Tit. Hantſhire. Wood's Athenæ, V. I. 405. ( Pit- 


ſeus, tas decima ſexta, A. D. 1552, 990. Baleus, Centuria Octava. Ro 
bertus Recordus XCIIIilIl. 
Et INTRO. 


[| 


INTRODUCTIO. 


AVIENTE dudum in regno Anglia nefandifſimd 

Rabie 1ilid, qud piiſſimus ibidem Rex Henricus Sextus, 

cum Margareta Regind conſorte ſud, Filid Regis Jeru- 
ſalem & Siciliz, ac eorum Unigenito Edwardo Principe 
Walliz, inde propulſi ſunt, ſub qua & demum Rex ipſe Hen- 
ricus a ſubditis ſuis deprehenſus Carceris diutinum paſſus eſt 
Horrorem, dum Regina ipſa cum ſobole, Patrid fic extorris, 
in Ducatu Berren' in prædicli Regis Feruſalem Dominio mora- 
bantur. Princeps ille, mox ut fattus eſt adultus, militari to- 
tum ſe contulit Diſcipline, & ſæpe ferocibus & quaſi indomitis 
inſedens Caballis, eos Calcaribus urgens, quandique Lance, 
quandoque Mucrone, aliis quoque Inſtrumentis bellicis, Sodales 
ſuos, Juvenes ſibi ſervientes, Bellantium mere, invadere, fe- 
rireque, juxta Martis Gymnaſii Rudimenta, delectabatur. 
uod cernens (a) Miles quidam ( grandevus, predict: 
Regis Angliæ Cancellarius, qui eliam ibidem ſub hac Clage 
exulabat, Principem fic affatur. 


CA 


Audeo vero, Sereniſſime Princeps, ſuper nobiliſſimà (c] Indole 
e Lua, videns quanta (4) Aviditate militares Pu amplectert; 
Actus; convenit namque T ibi taliter delectari, nedum quia Mites 
es, ſed ampliùs quia Rex futurus es. Regis nempe officium pugnare 
6% Bella Populi ſul, & ess refiffims judtcare, ut primo Re- 
gum Capitul. VIII. clariflime "Tu doceris. Quare ut Armorum 
utinam & Legum Studiis ſimili Zelo te deditum contemplarer, cum 
ut Armis Bella, ita Legibus Judicia peregantur. Quod Juſtinias us 
Auguſtus, æquiſſimà librans Mente, in Initio Prohemii Libri ſui In- 
ſtitutionum, ait Vnperateriam Afajc/tatem nam folum Armis decora— 
tam, ſed & Legibus aportet e&ffe ar matam,” ut utrumque Tempus 
Bellorum & Pacis rectè poflit gubernare. Tamea ut ad Legum 
Studia fervidè tu (e) anheles, maximus Legifl. tor ille () Moyes, 


1 Tranſl. Introd, Note f. (5) Ib. e. e) Cap. I. a. (/ Cap. I. b. 
(e) Cap. I. f. (f) Cap. I. 8. a 
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2 De Laudibus Legum Anglia, 


olim Synagogæ Dux, multo fortins Cæſare Te invitat, dum Re- 
gibus lirael Divina Autoritate ipſe præcipiat eorum Leges legere om- 
nibus Diebus Vitz ſu, fic dicens : ** Po/tquam ſederit Rex in Solis 
* Regni ſui, deſcribet ſili Deuteronomii Leges in Volumine, accipiens 
«© Examplar a Sacerdotibus Levitice Tribus & habebit ſcum, leget- 
** gue illud omnibus Diebas vite ſuæ, ut diſcat timere Dominum Deum 
© ſuum,  euſtodire verba & Ceremonias ejus, que in Lege Scripta 
& ſunt,” Deuteron. capit. decimo ſeptimo. Quod exponens He- 
Iynandus dicit, ** Princeps ergo non debet Juris ignarus eg, nec præ- 
« textu Militie Legem permittitur ignorare. Et poſt pauca, a Sa- 
eerdotibus Leviticz 'I ribtis aſſumere jubetur Exemplar Legis, id ef 
a viris Catholicis & literatis; Hæc ille : Liber quippe Deut. eſt 
Liber Legum, quibus Reges Iſrael ſubditum ſibi Populum regere 
tenebantur. Hunc Librum legere jubet Mores Reges, ut diſcant 
timere Deum, & cuſtodire Mandata ejus, quæ Legæ ſcripta ſunt, 
Ecce timere Deum Effettus eft Legis, quem non conſequi valet Homo, 
niſi priùs ſciat Voluntatem Dei, quæ in Lege ſcripta eſt. Nam 
Principium omnis Famulatũs, eſt ſcire voluntatem Domini cui ſer- 
vitur. Legis tamen lator Moſes primo in hoe Edicto Effectum 
Eegis, videlicet, Timorem Dei commemorat: deinde ad Cuſtodiam 
Cauſz ejus, videlicet, Mandatorum Dei ipſe invitat. Nam Effectus 
prior eſt quam Cauſa in animo Exhortantis. Sed quis eſt Timor 
iſte, quem promittunt Leges Obſervatoribus ſuis ? vere non eſt 
Timor ille, de quo ſcribitur: Quod perfecta Charitas foràs mittit 
Timorem. Timor tamen ille, licet ſervilis, ſæpe ad legendum 
Leges Reges concitat, ſed non eſt ipſe Proles Legis. Timor verò, 
de quo hie loquitur Moſes, quem & pariunt Leges, eſt ille de quo 
dicit Propheta: * Timor Domini ſanctus permanet in Seculum ſeculi;“ 
Hie filialis eſt & non novit pœnam, ut ille qui per Charitatem ex- 
pellitur. Nam iſte a Legibus proficiſeitur, quæ docent facere volun- 
tatem Dei, quo ipſe Pæœnam non meretur, Sed Gloria Domini eſt 
ſuper metuentes eum, quos & ipſe glorificat. Timor autem iſte 
timor ille eſt, de quo 7, poſtquam multifarie Sapientiam inveſti- 
gat, fic ait: Hcce Timer Domini, ipſe eſi Sapientia, & recedere a 
„malo [ntelligentia.” Job, ca. 28. Recedere a Malo, quod Intel- 
ligentia Timoris Dei ett, Leges docent, quo & Tiuiorem hung 
ipſe parturiunt. N 


% 
* 


8 * 
c AP. HI 

A C ut audivit Princeps (*) erecto in Senem Vultu, fic lo- 

| quutus eſt. Scio, Cancellarie, quod Liber Deut. quem Tu 
commemoras, facrz Scriptur:e Volumen eſt; Leges quoque & Ce- 
remoniz in eo conſcriptz etiam ſacræ ſunt, a Domino editæ, & per 
Moſen promulgatz : quare eas legere ſanctæ Contemplationis Dul- 
cedo eſt. Sed Lex, ad cujus Scientiam me invitas, humana eſt, ab 


Hominibus edita, & tractans terrena, quo, licet Moſes ad Deuter, 


* Tranſl, Cap, II, . 5 
Lecturam 
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Leqturam Reges Iſrael aſtrinxerit, eum per hoc Reges alios ad con- 
ſimiliter faciendum in ſuis Legibus concitàſſe, omnem effugit Ra- 
tionem, cum utriuſque Lecturæ non fit eadem caula. 


CAP. HI. 


\ T Cancellarius, ſcio (inquit) per hac quæ jam dicis, Prin- 
ceps clariſſime, quanta advertei;tia Exhortationis mez Tu 
ponderas Qualitatem, quo me non infime concitas ſuper Inceptis 
nedum, clarius, ſed & profundius quodammodo Tecum diſceptare: 
Scire igitur Te volo, quod non folum Deut. Leges, ſed & omnes 
Leges humanæ ſacræ ſunt, quo Lex ſub his verbis definitur : Lex 
eſt Sanctio ſancta, jubens honeſta, & prohibens contraria: Sanctum 
etenim eſſe oportet, quod eſſe ſanctum definitum eſt. Jus etiam 
deſcribi perhibetur, quod illud (a) Ars eſt boni & æqui, cujus me- 
rito quis nos (5) Sacerdotes appellat. Sacerdos enim, quaſi ſacra 
dans, vel facra docens, per Etymologium dicitur, quia ut dicunt, 
Jura Leges ſacræ ſunt, quo eas miniſtrantes & docentes, Sacerdotes 
appellantur. Adeo etiam ſunt omnes Leges editze, quz ab Homine 
romulgantur. Nam cum dicat Apoſtolus, quod omnis Proteſtas a 
— Deo eſt, Leges ab Homine conditæ, qui ad Hoc a Domino 
recipit Poteſtatem, etiam a Deo conſtituuntur, dicente (c) Auctore 
Cauſarum : ** Duicquid facit Cauſa ſecunda, facit & Canja prima, 
&© gltiori & nobiliari modo. Quare Foſophat, Rex Juda, ait Judi- 
cibus ſuis, ** Zudicia, gue vos profertis, Fudicia Dei ſunt,” ſecundo 
Paralipo. XIX. Capitul. Ex quibus erudiris, quod Leges, licet 
humanas, addiſcere, eſt addiſcere Leges ſacras & Editiones Dei, quo 
earum Studium non vacat a Dulcedine Conſolationis Sanftz, Nec 
tamen, ut tu conjicis, Dulcedo hujuſmodi cauſa fuit, cur Moſes 
Reges Iirael Deut, legere prz:eperat. Nam Cauſa hac non plus 
Reges quam Plebeios ad ejus Lecturam provocat, nec plus Deut. 
Librum, quam alias Pentateuchi Libros legere pulſat Cauſa iſta, 
cum non minus Libri illi, quam Deut. facris abundant Cariſmati- 
bus, in quibus meditari per- ſanctum eſt. Quare non aliam fuiſſe 
Cauſam mandati hujus, quam quia in Deut. plas quam in aliis Li- 
bris veteris Teſtamenti, | penn inſeruntur, quibus Rex Iirae] Popu- 
lum Regere obnoxius eſt, quſdem Mandati Circumſtantiæ mani» 
felte nos informant. Quo, & Te, Princeps, eadem Caua non 
minus quam Reges Iſrael exhortatur, ut Legum, quibus Populum 
in futurum reges, Tu ſis ſolers Indagator. Nam, quod Regi Iſrael 
dictum eſt, omni Regi Populi videntis Deum, typicè dictum fuiſſe 
Intelligendum eſt. An tune non convenienter utiliturque propoſui 
Tibi Mandatum Regibus Iſrael latum, de eorem Lege addiſcend3 ? 
Dum nedum ejus Exemplum, fed & ejus Auctoritas figuralis, Te 
erudivit & obligavit ad conſimiliter faciendum de Legibus Regm, 
quod annuente Domino hzreditaturus es. 


(„%) en. HI. b. (4) Cap. II. à. te) Cap. III. e. 
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ON foliim ut Deum timeas, quo & ſapiens eris, Princeps 
(a) colendiſſime, vocant te Leges, cum Prophetà dicente 
& Lenite Filii audite me, Timorem Domini docebo vos? fed etiam ut 
Felicitatem, Beatitudinemque (prout in hac Vita nanciſci poteris) 
adipiſcaris, ipſæ Leges ad earum Diſciplinatum Te invitant. Phi- 
lolophti namque omnes, qui de Felicitate tam varie diſputabant, in 
hoc uno convenerunt, viz. quòd Felicitas five Beatitudo Finis eft 
omnis humani Appetitus, quare & ipſam ſummum Bonum appel- 
lant, Peripatetici tamen conſtituebant eam in Virtute: Staici in ho- 
neſto: & Epicuri in Voluptate. Sed quia Staici Honeſtum definiebant 


eſſe quod benè fit & laudabiliter ex Virtute, & Epicuri aſſerebant 


nihil eſſe voluptuoſum ſine Virtute, omnes ſectæ illæ, ut dicit Leo- 
nardus Aretienus Y ſagogico moralis Diſciplinæ, in hoc concordave- 
runt, quod ſola Virtus eſt, quz Felicitatem operatur. Quo & Phi- 
loſophus (in 7 Polit, Felicitatem definiens) dicit, quod ipſa eſt 
perfectus uſus Virtutum, His jam præſuppoſitis, conſiderare Te 
volo etiam ea quæ ſequentur. Leges humanz non aliud ſunt quam 
Regulz, quibus perfectè Juſtitia edocetur, Juſtitia vero, quam 
Leges revelant, non eſt illa, quz commutativa vel diſtributativa vo- 
catur, ſeu alia quævis particularis virtus, ſed eſt Virtus perfea, quæ 
Juſtitiæ legalis Nomine deſignatur. Quam Leonardus prædictus 


1deo dicit eſſe perfectam, quia omne Vitium ipſa eliminat, & omnem 


virtutem ipſa docet: quo & omnis Virtus ipſa meritò nuncupatur. 
De qua Homerus dicit, ſimiliter & Philoſophus quinto Ethicorum, 
Quod ipſa eſt præclariſſima Virtutum, & nec Lucifer, nec Heſperus, 
ut illa, eſt admirabilis. Juſtitia vero hæe ſubjectum eſt omnis re- 
galis Curz, quo fine illà Rex juſte non judicat, nec rectè pugnare 
poteſt. IIlà vero adepta perfectèque ſervata, æquiſſimè peragitur 
omne Officium Regis. Unde cum perfectus uſus Virtutum fit Fe- 
licitas, & Juſtitia humana, que non niſi per Legem perfecte nan- 
ciſcitur aut docetur, nedum fit Virtutum Effectus, ſed & omnis 


Virtus: ſequitur, quod Juſtitia fruens felix per Legem eſt, quo & 
per eam ipſe fit beatus, cum idem fit Beatitudo & Felicitas in hac 


fugaci vita, cujus & per Juſtitiam ipſe ſummum habet Bonum. 
Tamen non niſi per Gratiam Lex poterit iſta operari, neque Legem 
aut Virtutem fine Gratia Tu addiſcere poteris, vel appetere. Cum, 
ut dicit. Pariſ. in Libro ſuo de Cur Deus Home, Virtus Hominis 
appetitiva interior per peccatum Originale ita vitiata eſt, ut ſibi Vi- 
tiorum ſuavia, & Virtutum aſpera Opera ſapiant. Quare, quod 
aliqui ad Amorem, Sectationemque Virtutis ſe conferunt, divinæ 
Bonitatis Beneficium eſt, & non humanæ Virtutis. Num tunc 
Leges, quæ, præveniente & comitante Gratia, omnia Præmiſſi 
operantur, (4) toto Conamine addiſcendæ ſunt ? Dum Felicitatem, 
quz ſecundum Philoſophos eſt hic Finis & Complementum humani 


(a) Tranſl. Cap. IV, b. (5) Ibid, m. 
; Deſi 
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Deſiderii, earum Apprehenſor obtinebit, quo & beatus ille erit in 
hac Vita, ejus poſſidens ſummum Bonum. Vere, etſi non hæe Te 
moveant, qui Regnum recturus es, movebunt Te & acetabunt ad 
Diſciplinatum Legis Prophetæ verba dicentis: “ Erudimini qui 
s ;udicatis Terram :” non enim ad Eruditionem Artis factivæ, aut 
mechanicæ, hie movet Propheta : Cum non dicat, Erudimini, qui 
colitis Terram, nec ad Eruditionem ſcientiz tantum Theoricæ, 
quamvis opportuna fuerit Incolis Te:rz, quia generaliter non dicit, 
Erudimini qui inhabitatis Terram, fed folum ad Diſciplinam Legis, 
qua Judicia redduntur, Reges invitat Propheta in his Verbis, cum 
ipecialiter ipſe dicat, Erudimini qui judicatis Terram.“ Et ſcqui- 
tur, Ne quand iraſcatur Dominus, & percatis de via juſta,” Nec 
ſolům Legious, quibus Juſtitiam conſequeris, (Fili Regis) imbui 
Te jubet ſacra Scriptura, ſed & ipſam Juſtitiam diligere Tibi alibi 
præcipit, cum dicat, ** Duligite Juſtitiam qui judicatis Terram.“ 
Sapientiæ Capitulo primo. 


C 


ED quomodo Juſtitiam diligere poteris, fi non primo Legum 
Scientiam, quibus ipſa cognoſcatur, utcunque apprehenderis ? 
Dicit namque Philoſophus, quod Nihil amatum nifi cognitum. 
Quare Fabius Orator ait, Judd felic:s 8 Artes, fi de illis felt 
„ Artifices judicarent.” Ignotum vero non ſolùm non amari, fed & 


ſperni ſolet. Quo Poeta quidam fic ait, 


Omnia que neſcit, dicit ſpernenda Colonus. 


Et non Coloni folum Vox hæc eſt, ſed & Doctorum peritifſimorum 
quoque Virorum, Nam ſi ad Philoſophum Naturuem, qui in Ma- 
themar, nunquam ſtudet, Metaphyſicus dicat, Quòd Scientia ſua 
conſiderat Res ſeparatas ab omni Materia & motu ſecundum Eſſe & 
ſeundum Rationem : vel Mathematicus dicat, quod ſua Scientia 
conſiderat Res conjunctas Materiz & motui, ſecundum Eſſe, fed ſe- 
paratas ſecundum Rationem : ambos hos, licet Philoſophos, Philo- 
ſophus ille Naturalis, qui nunquam novit Res aliquas {eparatas a Ma- 
teria & Motu, Erentia vel Katione, ſpernet, eorumque Scientias, 
licet ſua Scientia Nobiliores, ipſe deridebit, non alia ductus Cauſa, 
niſi quia eorum Scientias ipſe penitùs ignorat. Sic & Tu, Prin- 
ceps, Legis Angliæ peritum miraberis, ſi dicat, quod Frater Fratri 
fibi nequaquam uterino non ſuecedet in Hæreditate paterna, fed 
potiùs Hæreditas illa Sorori integri Sanguinis ſui deſcendet, aut Ca- 
pitali Domino Feodi accidet ut (a) Eſcaeta ſua: Cum Cauſam 
Legis hujus Tu ignores, in Lege tamen Angliz doctum hujus Caſus 
Difficultas nullatenus perturbat. Quare & vulgariter dicitur : Qucd 
Ars non habet Inimicum niſi ignorantem. 


(2) Tranſl, Cap. V. f. 
B 3 Sed 
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Sed abſit a te, Fil; Regis, ut inimiceris Legibus Regni, quo Tu 
ſucceſſurus es, vel ut eas ipernas, quum Juſtitiam diligere prædicta 
Sapientiæ Lectio Te erudiat. Iteium igitur atque iterum, Princeps 
(2) inciytiſſime, Te adjuro, ut Leges Regni Patris Tui, cui ſuc- 
ceſſurus es (c), addiſcas; nedum ut Inconvenientias has Tu evites: 
Sed quia Mens humana, quæ naturaliter Bonum appetit, & Nihil 
poteſt appetere, niſi ſub Ratione Boni, mox ut per Doctrinam Bo- 
num apprehenderit, gaudet & illud amat, ac quanto deinceps illud 
Pius recordatur, tanto amplius delectatur in eodem, quo doceris, 
quòd ſi Leges prædictas, quas jam ignoras, intellexeris per Doctri- 
nam, cum optimæ illæ ſint, amabis eas. Et quanto plus eaſdem 
mente pertractaveris, delectabiiias Tu fruèris. 

Nam omne, quod amatur, uſu trahit Amatorem ſuum in Na— 
turam ejus. Unde, ut dicit Philoſophus, «ſus altera fit Natura. 
Sic Ramunculus Pyri Stipiti Pumi inſertus, poſtquam coaluerit, ita 
Pomum trahit in Naturam Pyri, ut ambæ deinceps.merito Pyrus 
appellentur, Fructuſque producant Pyri. Sic & uſitata Virtus Ha- 
bitum generat, ut utens ca deinde a Virtute iJla denominetur, quo 
Modeſtia præditus, uſu Modeſtus nominatur, Continentià conti- 
nens, & Sapientia ſapiens. Quare & Tu, Princeps, poſtquam 
Juſtitia delectabiliter functus fueris, Habitumque Legis indutus 
fueris, merito denominaberis ſuſtus, cujus gratia Tibi dicetur, 
Dilexiſti Juſtitiam, quo & odiſti Iniguitatem, proptered unxit Te Do- 
minus Deus Tuus Olea Lætitiæ pre conſortibus Tuis Rigibus Terre. 


CAP. VI. 


"ONNE tune, Princeps ſereniſſime, hæe Te ſatis concitant 
ad Legis Rudimenta ? cum per ca Juſtitiam induere valeas : 
quo & appellaberis Juſtus, Ignorantiz quoque Legis evitare poteris 
Ignominiam: ac per Legem Felicitate fruens, beatus eſſe poteris 
in hac Vita, & demum filiali Timore indutus, qui Dei Sapientia 
eſt, Charitatem, quæ Amor in Deum eſt, imperturbatus conſe- 
queris, qua Deo adhærens per Apoſtoli Sententiam “ Flies unus 
«© Spiritus cum eo. 

Sed quia iſla, fine Gratià, Lex operari nequit, Tibi illam ſuper 
omnia implorare neccfſe eſt, Legis quoque Divinæ & Sanctarum 
{cripturarum indagare Scientiam. ; 

Cum dicat Scriptura ſacra, quod ““ Vani ſunt omnes, in quibus 
& non ſubeſt Scientia Dei.” Sapientia, cap. XIII. 

His igitur, Princeps, dum Adoleſcens es, & Anima tua velut 
Tabula raſa, depinge eam, ne in futurum ipſa Figuris minorig 
Frugi delectabiliùs depingatun. 


Quia etiam, {ut Sapiens guidam ait, 
Quad nova Teſta cupit, inveterata ſapit. 


Quis Artifex tam Negligens profectus ſux Prolis eſt, ut ron eam, 
dum pubeſcit, Artibus infiruat, quibus poſtea vitæ Solatia nan- 


(, Ibid. g, (c) Ibil, h. 


ciſca- 
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ciſcatur ? Sic lignarius Faber ſecare Dolabra, Ferrarius ferire Malleo, 
Filium inſtruit : & quem in Spiritualibus miniſtrare cupit, Literis 
imbui facit: Sic & Principi Filium ſuum, qui poſt eum Populum 
regulabit, Legibus inſtrui dum minor eſt, convenit. Qualiter ſi fe- 
cerint Rectores Orbis, Mundus ite ampliori, quam jam eſt, Juſ- 
titià regeretur, quibus, fi Tu, ut jam hortor, tacias, Exemplum 
non minimum miniſtrabis. | 


CA Ys 


Ilente extunc Cancellario, Prenceps ipſe ſic exorſus eſt: Viciſti 
me, Vir egregie, ſuaviſſimà Oratione Tua, qua & Animum 
meum Ardore non minimo Legis feciſti ſitire Documenta. Sed ta- 
men duobus me hue illucque agitantibus, Animus ipfe affligitur : 
ut tanquam in turbido Mari Cymba neſciat quorſum dirigere Pro- 
ras. Unum eſt, dum recolit quot Annorum Curriculis Leges ad- 
difcentes earum ſtudio ſe conferunt, antequam ſufficientem earundem 
Peritiam nanciſcantur, quo timet Animus ipſe ne conſimiliter ego 
præteream Annos Juventutis meæ. Alterum eſt, an Angliz Legum 
vel Civilium, quæ per Orbem percelebres ſunt, Studio operam 
dabo. Nam non niſi optimis Legibus populum regere licet, etiam 
ut dicit Philoſophus, ©* Natura deprecatur Optima.” Quare libenter 
ſuper his, quod tu conſulis, auſcultaremus. Cui Cancellarius. 
Non ſunt hæc, Fil: Regis, tantis celata Myſteriis ut Deliberatione 
egeant ingenti, quare quid in his Mihi viſum eſt prodere non dit- 


feremus, 
Ca VIIL. 


TY) Hiloſophus in primo Phyſicorum dicit, quod “ Tunc urum- 

„ guodgue ſcire arbitramur, cum Cauſas & Principia ejus cog- 
noſcamus uſque ad Elementa.“ Super quem Textum Commenta- 
tor dicit, quod Ariſtoteles per Paincipia intellexit Caufas efficientes, 
per Cauſas intellexit Caufas finales, & per Elementa Materiam & 


Formam. In Legibus vero non ſunt Materia & Forma, ut in 


Phylicis & Compoſitis. Sed tamen ſunt in eis Elementa quædam, 
unde ipſæ profluunt, ut ex Materia & Forma, quæ ſunt Canſuetu- 
dines, Statuta, & (a) Jus Nature, ex quibus ſunt omnia Jura 
Regni, ut ex Materia & Forma ſunt quæque Naturalia : & ut ex 
Literis, quæ etiam Elementa appellantur, ſunt omnia quæ leguntur. 
Principia autem, quæ Commentator dicit eſſe Caulas efficientes, 
ſunt quædam Univerſalia, quæ in Legibus Angliz docti, ſimiliter & 
Mathematici, Maximas vocant : Rhetorici Paradoxas: & Civiliſtæ 
Regulas Juris denominant. Ipſa reverà non Argumentorum vi, 
aut Demonſtrationibus Logicis dignoſcuntur, fed ut Secundo Pz/te- 
riorum docetur, Inductione, via tenſus & memoriz adipilcuntur, 


(a) Tranfl, Cap. III. b. 
B 4 Que 
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Quare & primo Phyſicorum Philoſophus dicit, Quod Principia 


non fiunt ex alits, neque ex alterutris, ſed ex illis alia fiunt,” Quo 
primo Topicorum ſcribitur, quod ** unumgquodgue Principiorum 
%, ſibi ipſe Fides. Unde, cum negantibus ea = Philoſophus) 
* non eft diſpatandum” quia ut ſeribitur VI. Ethicorum, ** 44 
„Principia non e/t Ratio.” Igitur Principiis imbuendi ſunt, qui- 
qui gliſcunt aliquas intelligere Facultates. Ex eis etenim revelantur 
Cauſæ finales, ad quas, Rationis Ductu, per Principiorum Agni- 
tionem pervenitur; unde, his tribus, viz. Principiis, Cauſis, & 
Elementis ignoratis, Scientia, de qud ipſa ſunt, penitis ignoratur, Et 
his cognitis, etiam Scientiam illam cognitam eſſe, non determinate, 
ſed in confuſo & univerſaliter, arbitratur. ä 

Sic Legem Divinam nos noſſe indicamus, dum Fidem, Charita 
tem, & Spem, Sacramenta quoque Eccleſiæ ac Dei Mandati, nos 
intelligere ſentiamus ; cætera I heologiæ Myſteria Eccleſiæ Præſi- 
dentibus relinquentes. Quare Dominus Diſcipulis ſuis ait, . Vobis 
datum eft nifſe Myſterium Regni Dei, ceteris autem in Parabolis, 
ut videntes nan videant, &c.“ Et Apoſtolus dixit, *© Neon plus 
*. ſapiere quam oportet ſapere. Et alibi, Non alta ſapientes.” Sic 
& Libi, Princeps, neceſſe non erit Myſteria Legis Angliz longo 
Diſciplinatu rimare, ſufficiet Tibi, ut in Grammatica Tu profeciſti, 
etiam & in Legibus proficias. Grammaticæ vero perfectionem, 
quæ ex Etymologia, Orthographia, Proſodid, & Syntaxi, quaſi ex 

uatuor Fontibus profluit, non Specie tenus induiſti, & tamen 
Gramm ſufficienter eruditus es, ita ut merito Grammaticus de- 
nomineris. Conſimiliter quoque denominari Legiſta mereberis, ſi 
J.egum Principia & Cauſas, uſque ad Elementa, Diſcipuli More in- 
dagaveris, Non enim expediet Tibi, propria Senſus Indagine Le- 
gis Sacramenta rimare, ſed relinquantur illa Judicibus Tuis & Ad- 
vocatis, qui in Regno Angliz Servientes ad Legem appellantur, 
ſimiliter & aliis peritis, 986 (b) Apprenticics vulgus denominat : 
melius enim per alios, quam per Teipſum Judicia reddes, quo (c), 
proprio Ore, nullus Regum Anglia Judicium proferre uſus eſt; & 
ramen ſua ſunt omnia qudicia Regni, licèt per alios ipſa reddantur, 
ſicut & Tudicum ommium Sententias Joſaphat aſſeruit eſſe Fudicia Dei. 
Quare, Tu Princeps ſereniſiime, parvo Tempore, parva Induſtria, 
t.thcienter eris in Legibus Regni Angliz eruditus, dummodo ad 
£jus Apprehenſionem Pu conferas Animum tuum. Dicit namque 
Seneca in Epiſtola ad Lucillum, * Nihil eft quad (d) pertinax Opera, 
© & diligens Cura, non expugnat.” Noſco namque Ingenii Tui 
Perſpicacitatem, quo audacter pronuncio, quod in Legibus illis, li- 
cet earum Petitia, qualis Judicibus neceſſaria eſt, vix XX. Annorum 
Lucubrationibus acquiratur, Tu Doctrinam Principi congruam in 
Anno uno ſufficienter nanciſcèris, nec interim Militarem Diſcipli- 
nam, ad quam tam ardenter anhelas, negliges; ſed ea, Recreationis 
Loco, etiam Anno ilio, Tu ad Libitum pertrueris, 


) Cap. V. II. (a). (c) Ibid. (3.) (d) Tbid, I, 


CAP. 
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Ecundum verò, 8 quod tu formidas, conſimili nec Ma- 

jori opera elidetur, ubitas nempe, an Anglorum Legum, 
vel Civilium Studia Te conteras, dum Civiles fupra humanas 
cunctas Leges alias, Fama per Orbem extollat glorioſa. Non te 
conturbet, Fil: Regis, hace Mentis Evagatio : Nam non poteſt Rex 
Angliz ad Libitum ſuum Leges mutare Regni ſui, Principatu nam- 
que nedum Regalr, ſed & Politics, ipſe ſuo Populo dominatur, Si 
regali tantum ipſe præeſſet eis, Leges Regni ſui mutare ille poſſet, 
Tallagia quoque & cætera Onera eis imponere ipſis inconſultis, quale 
Dominium denotant Leges Civiles, cum dicant, (a) * 9ud 
« Principz placuit, Leges habet Vigarem.” Sed longe aliter poteſt 
Rex politice imperans Genti ſuæ, quia nec Leges ipſe fine Subdi- 
torum Afenſu_mutare poterit, nec Subjectum Populum renitentem 
onerare Impoſitionibus peregrinis, quare Populus ejus libere fruetur 
Bonis ſuis, Legibus quas cupit Regulatus, nec per Regem ſuum, 
aut quemvis alium depilatur ; conſimiliter tamen plaudit Populus, 
ſub Rege Regaliter tantum principante, dummodo ipſe in Tyranni- 
dem non labatur. De quali Rege dicit Philoſophus III. Politico- 
rum, Quod melius et Civitatem regi Viro optimo, quam Lege op- 
tima.“ Sed quia non ſemper contingit Præſidentem Populo 
hujuſmodi eſſe Virum, Sanus Thomas in Libro quem Regi Cypri 
ſeripſit, de Regimine Principum, optare cenſetur, Regnum ſic inſti- 
tui, ut Rex non libere valeat Populum Tyrannide gubernare, quod 
ſoluͤm fit, dum Poteſtas Regia Lege Politica cohibetur : Gaude 
igitur, Princeps optime, talem eſſe Legem Regni in quo Tu ſucceſ- 
ſurus es, quia & Tibi, & Populo, ipſa Securitatem pr:eſtabit non 
minimam & Solomen, Tali Lege, ut dicit idem Sanctus, regula- 
tum fuiſſet totum Genus humanum, ſi in Paradiſo Dei Mandatum 
non præteriiſſet: tali etiam Lege regebatur Synagoga, dum ſub ſolo 
Deo Rege, qui eam in Regnum peculiare adoptabat ; illa militabat; 
ſed domum ejus Petitione, Rege Homine ſibi conſtituto, ſub Lege 
tantum Regali ipſa deinceps humiliata eſt. Sub qua tamen dum op- 
timi Reges ſibi præfuerunt, ipſa plauſit, & dum (4) Diſcoli ei 
præeſſebant, ipſa inconſolabiliter lugebat, ut Regum Liber hxc 
dictinctiùs manifeſtavit. Tamen quia de Materia iſtà in Opuſculo, 
quod Tui contemplatione de Naturd Legis Nature exaravi, fuf- 
acienter puto me deſceptafſe, plus inde loqui jam deſiſto. 


(a) V. poſt Cap, XXXIV, (6) Tranſl, Cap, IX. n. 
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i C A P . X. 
UNC Princeps illico fic ait. Unde hoc, Cancellarie, * 9,4 


© Rex unus Plebem ſuam Regaliter tantim regere valeat, & 
Regi alteri Poteſtas hujuſmod: denegatur ?”” æqualis Faſtigii cum ſint 
Reges ambo, cur in Poteſtate ſint ipſi diſpares nequeo non ad- 
mirari. 


CAP, XI. 


Ancellarius. Non minoris eſſe Poteſtatis Regem Politicè im- 
perantem, quàm qui ut Vult Regaliter regit Populum ſuum, 

in ſupradicto Opuſculo ſufficienter eſt oſtenſum; diverſæ tamen Au- 
thoritatis eos in Subditos ſuos ibidem ut jam nullatenus denegayi, 


cujus Diverſitatis Cauſam, ut potero, Tibi pandam. 


CAP, Al, 


Omines quondam Potentia præpollentes, avidi Dignitatis & 
Gloriæ, vicinas ſæpe Gentes ſibi Viribus ſubjugarunt, as 


iplis ſervire, obtemperare quoque Juſſionibus ſuis compulerunt, 


quas Juſſiones extunc Leges Hominibus illis eſſe ipſi ſancierunt. 


Quarum perpetione diutina, ſubjectus fic Populus, dum per Subji- 


cientes à cætorum Injuriis defendebatur, in Subjicientium Domi- 
nium conſenſerunt : Opportunins eſſe arbitrantes, ſe unius ſubd 
Imperio, quo erga alios defenderentur, quam omnium eos infeſtare 
volentium Oppreſſionibus exponi. Sic que Regna quædam inchoata 
ſunt, & Subjicientes illi, dum Subjectum Populum fic rexerunt, a 
regendo ſibi Nemen Regis uſurparunt, eorum quoque Dominatus tan- 
tum Regalis dictus eſt. Sic Nembroth primus fibi Regnum compa- 
ravit, tamen non Rex ipſe, ſed ** Robuſtus Venator coram Domino 
Sacris Literis appellatus eſt : quia ut Venator Feras Libertate fru- 
entes, ipſe Homines ſibi compelcuit obedire. Sic Belus Afſyrias, & 
Ninus quam Magnam Aſie Partem Ditioni ſuæ ſubegerunt. Sic & 
Romani Orbis Imperium uſurparunt, qualiter fere in Omnibus 
Gentibus Regna inchoata ſunt. Quare, dum Filii Ifrael Regem 
poſtulabant, ſicut tune habuerunt omnes Gentes, Dominus inde ot- 
fenſus Legem Regalem eis per Prophetam explanari mandavit. Quæ 
non aliud fuit, quàm Placitum Regis eis præeſſentis, ut in primo 
Regum Libro plenius edoceretur. Habes nunc (ni fallor) Princeps 
clariſſime, Formam Exordii Regnorum Regaliter poſſeſſorum. Quare, 
quomodo Regnum Politice regulatum primitus erupit, etiam jam 
propalare conabor, ut cognitis amborum Regnorum Initiis, Cauſam 
Diverfitatis, quam Tu quæris, inde elicere Tibi facillimum fit, 


CAP. 
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N Anftus Auguſtinys, in Libro XIX. de Ciuitate Dei, Cap. XXIII. 

dicit “ Quod Populus g/t (a) Cætus Hominum, Juris conſenſit 
« & Utlitatis Communione Sociatus.“ Nec tamen Populus hujuſ- 
modi dum acephalus, (i.) fine Capite, eſſe Corpus vocari mere- 
tur, Quia ut in Naturalibus, Capite detruncato, reſiduum non 
Corpus, ſed Truncum appellamus ; fic & in Politicit, fine Capite 
Communitas nullatenus corporatur. Quo, primo Polit. dicit Phi- 
lſaphus ** Quod guandocungque ex pluribus conflituitur unum inter illa, 
« unum erit Regens, & alia erunt refta,”* Quare Populum, ſe in 
Regnum aliunde Corpus Politicum erigere volentem, ſemper oportet 
unum præficere totius Corporis illius regitivum, quem Regem nomi- 
nare ſolitum eſt. Hoc Ordine, ſicut ex Embrione Corpus ſurgit 
Phyſicum, uno Capite regulatum, ſic ex Populo erumpit Regnum, 
quod Corpus extat myſticum, uno Homine ut Capite gubernatum. 
Et ficut in Naturali Corpore, ut dicit Philoſophus, Cor eſt primum 
vivens, habens in ſe Sanguinem, quem emittit in omnia ejus Mem- 
bra, unde alla vegerantur & vivunt; fic in Corpore Politico, Intenſio 
Populi primum vividum eſt, habens in ſe Sanguinem, viz. Provi- 
fionem Politicam Utilitati Populi ilſius, quam in Caput & in omnia 
Membra ejuſdem Corporis ipſa tranſmittit, quo Corpus illud alitur 
& vegetatur. Lex vero, ſub qua Cœtus Hominum Populus ef- 
ficitur, Nervorum Corporis Phyſici tenet Rationem: Quia ſicut per 
Nervos Campago Corporis ſolidatur, fic per (b) Legem, quæ a 
Ligands dicitur, Corpus hujuſmodi Myſticum ligatur & ſervatur in 
unum, & ejuſdem Corporis Membra ac Offa, quæ Veritatis, qua 
Communitas illa ſuſtentatur, Soliditatem denotant, per Legem, ut 
Corpus Naturale per nervos propria retinent Jura. Et ut non po- 
teſt Caput Corporis Phyſici Nervos ſuos commutare, neque Mem- 
bris ſuis proprias Vires, & propria Sanguinis Alimenta denegare, 
nec Rex, qui Caput Corporis Politici eſt, mutare poteſt Leges Cor- 
poris illius, nec ejuſdem Populi ſubſtantias proprias ſubtrahere, re- 
clamantibus eis aut invitis. Habes ex hoc jam, Princeps, Inſtituti 
omnis Palitici Regni Formam, ex qua metiri poteris Poteſtatem, 
quam Rex ejus in Leges ipſius aut Subditos valeat exercere: Ad 
Tutelam namque Legis Subditorum, ac eorum Corporum & Bo- 
norum Rex hujuſmodi erectus eſt, & hane Poteſtatem a Populo 
effluxam ipſe habet, quo ei non licet Poteſtate alia ſuo Populo do- 
minari: quare ut Poſtulationi Tuæ, qua certiorari cupis, unde hoc 
provenit quòd Poteſtates Regum tam diverſimodè variantur, ſuc- 
cinctius fatisfaciam. Firme conjector, quod diverſitates Inſtitu- 
tionum Dignitatum illarum, quas propalavi, prædictam Diſcrepan- 
tiam ſolummodo operantur, prout Rationis Diſcurſu Tu ex Præ- 
miſſis poteris exhaurire. Sic namque Regnum Angliæ, quod ex 
Bruti (c) Comitiva Trojanerum, quam ex Italiæ & Græcerum Fi- 


(4) Tranfl, Cap, XIII. a, (5) lbid, 4. (c) Ibid. u. 
4 nibus 
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nibus perduxit, in Dominium Politicum & Regale prorupit: Sic t7 
(4) Scotia, que ei quondam ut Ducatus obedivit, in regnum crevit Pa- 
liticum & Regale. Alia quoque plurima Regna nedum Regaliter, 
fed & Politice regulari, tali Origine Jus ſortita ſunt. Unde Diado- 
rus Siculus in Secundo Libro Hiftoriarum priſcarum de Egyptiis fic 
ſcribit, Suam primum Egyptii Reges Vitam non aliorum Regnan. 
tium, quibus Voluntas pro Lege eſt, traducebant Licentia, fed ye. 
Juti privati tenebantur Legibus, neque id zgre ferebant, ex:/timante; 
parendo Legibus ſe beatos fore. Nam ab his, qui ſuis indulſerunt 
Cupiditatibus, multa cenſebant fieri, quibus Dampna Periculaque 
ſubirent. Et in quarto Libro fic ſcribit: Aſſumptus in Regem 
Etbiopum vitam ducit ſtatutam Legibus, omniaque agit juxta 
« Patrios Mores, neque Præmio neque Poena afficiens quenquam 
% prætèr per traditam a Superioribus Legem,” Conſimiliter lo- 
quitur de Rege Saba in felici Arabid, & 5 quibuſdam Regibus, 
qui priſcis J emporibus feliciter regnabant. 


. 
6 Princeps; Effugaſti, Cancellarie, Declarationis Tuæ Lu- 


mine Tenebras, quibus obducta erat Acies Mentis meæ, 
quo clariſſimè jam conſpicio, quod non alio Pacto Gens ali- 


qua, proprio Arbitrio, unquam ſe in Regnum corporavit, niſi ut 


per hoc ſe & ſua, quorum Diſpendia formidabant, tutiùs quam 


antea poſſiderent ; quaſi Propofito Gens hujuſmodi fraudaretur, fi 


exinde Facultates eorum eripere poſſit Rex ſuus, quod antea facere 
ulli Hominum non licebat. Et adhuc graviùs multo Populus talis 
Izderetur, fi deinde (4) peregrinis Legibus, etiam ipſis forſan exoſis, 
regerentur. Et maxime, fi Legibus illis eorum minoraretur Sub- 
ſtantia, pro cujus vitanda Jacturà, ut pro ſuorum Tutela Cor- 
porum, ipſi ſe Regis Imperio Arbitrio proprio ſubmiſerunt, non 
potuit revera Poteſtas hujuſmodi ab ipũs erupiſſe; & tamen fi non 
ab ipſis, Rex hujuſmodi ſuper ipſos nullam obtineret Poteſtatem. 
E regione, aliter eſſe concipio de Regno, quod Regis folum Aucto- 
ritate & Potentia incorporatum eſt, quia non alio pacto Gens talis 
ei ſubjecta eſt, niſi ut ejus Legibus, quæ ſunt illius Placita, Gens 
ipſa, quæ eodem Placito Regnum ejus effecta eſt, obtemperaret 
& regeretur. Neque Cancellarie, a mea hucuſque Memoria elap- 
ſum eſt, quod alias in Tractatu de Natura Legis Naturæ, horum 
duorum Regum æqualem eſſe Potentiam doctis Rationibus oſten- 
diſti, dum Poteſtas, qui, qua eorum alter perperam agere liber eſt, 
Libertate hujuſmodi non augetur, ut poſſe langueſcere morive, Po- 


tentia non eſt, fed propter Privationes in Adjecto, Impotentia po- 


tins denominandum, Quia, ut dicit Boetius, ** Potentia non «ft 
« niſi ad Bonum; quod poſſe male agere, ut poteſt Rex Regaliter 

ans liberius quam Rex politicè dominans Populo ſuo, potius 
ejus Poteſtatem minuit, quam augmentat. Nam Sancti Spiritus, 


(4) Ibid. (4). (a) Cap, XIV, a. 
jam 
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jam confirmati in Gloria, qui peccare nequeunt, potentiores nobis 
ſunt, qui ad omne Facinus libris gaudemus Habenis. Solum igitur 
mihi jam ſupereſt a Te ſeiſcitandum, “Si Lex Angliæ, ad cujus 
« Diſciplinatum me provccas, bona Y efficax eft ad Regimen Regni 
« ;llius; ut Lex Civilis, qua ſacrum regulatur Imperium, 2 ciens 
« qorbitratur ad Orbis Regimen univerſi? Si me in hoc, Demon- 
ſtrationibus congruis, indubium reddideris, ad ſtudium Legis illius 
ilico me conferam, nec Te Poſtulationibus meis ſuper his amplius 


ſatigabo. 


C AF a* 


Ancellarius. Memoriæ Tuæ, Princeps aptime, commendaſti, 

quæ Tibi hucuſque ſuggeſſi, quare & quæ jam interrogas, 
meritus es ut pandam. Scire Te igitur volo, quod mnia Jura 
Humana, aut ſunt Lex Nature, Conſuetudines, vel Statuta, qua & 
Conflitutiones appellantur. Sed Conſuetudines, & Legis Naturz 
Sententiz, poſtquam in Scriptoram redactæ, & ſufficienti Auctori- 
tate Principis promulgate fuerint, ac cuſtodiri jubeantur, in Con- 
ſtitutionum ſive Statutorum Naturam mutantur, & deinde pœnaliùs 
quam antea Subditos Principis ad earum Cuſtodiam conſtringunt, 
ſeveritate Mandati illius. Qualis eſt Legum Civilium Pars non 
modica, quz a Romanorum Principibus in magnis Voluminibus 
redigitur, & eorum Auctoritate obſervari mandatur. Unde Legis 
Civilis, ut cætera Imperatorum Statuta, jam pars illa Nomen ſor- 
tita eſt, Si igitur in his tribus, quaſi omnis Juris Fontibus, Legis 
Angliz Præſtantiam probaverim præſulgere, Legem illam bonam 
eſſe & efficacem ad Regni illius Regimen etiam comprobavi, De- 
inde, fi eam ad ejuſdem Regni Utilitatem, ut Leges Civiles ad Im- 
perii Bonum, accommodam eſſe lucide oſtenderim, nedum tunc 
Legem illam preſtantem, ſed &, ut Leges Civiles, electam (ut tu 
optas) etiam patefeci. Igitur hc duo T'ibi oſtendere ſatagens, ſic 
progredior, 


C A PF. EE 
1 Angliz in his, quæ ipſæ fanciunt, Legis Naturæ Ra- 


tione non meliores pejoreſve ſunt in Judiciis ſuis, quam in 
conſimilibus ſunt omnes Leges cæterarum Nationum. Cuia, ut 
dicit Philoſophus, V. Ethicorum: Jus naturale eft, quid apud 
* omnes Homines tandem habet potentiam, quare de ea amplius dif- 
ceptare non expedit. Sed qualzs ſunt Angliæ Confuetudines fimi- 
liter & ſtatuta, eſt a modo perſcrutandum, & primo Conſuetudinum 
illram viſitabimus Qualitates, 


CAP. 


—— — 
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Egnum Angliz primo per Britanes inhabitatum eſt ; deinde, 
| per Remanos regulatum ; iterumque per Britanos, ac deinde 
per Saxones poſſefſum, qui Nomen ejus ex Britannia in Angliam 
mutaverunt. Ex. tunc per Danos idem Regnum parumper domi- 
natum eſt, & iterum per Saxones, fed finaliter per Normannos, quo- 
rum Propzgo Regnum illud obtinet in præſenti. Et in omnibus 
Nationum harum & Regum earum Temporibus, Regnum illud 
eiſdem, quibus jam regitur, Conſuetudinibus continve regulatum 
eſt, Quæ, fi optimæ non exſtitiſſent, (5) aligui Regum illorum 
Juſtitid, Ratione, vel Affectione concitati eas mutaſſent, aut omnino 
deieviſſent; (6) & maxim? Romani, qui Legibus ſuis quaſi tatum 
Orbis reliquum judicabant, Similiter & alii Regum prædictorum, 
qui follm Gladio Regnum Angliz poſſiderunt, quo & Potentiz 
ſimili ipſi Leges ejus exinaniſſe valuerunt. Neque vero tantorum 
Temporum Curriculis, (7) Leges Civiles in quantum Romanorum in- 
veteratæ ſunt, neque Venctorum Leges, quæ ſuper alias Antiquitate 
di vulgantur, quorum tum Inſula, in Initio Britonum, inhabitata non 
fuit, ſicut nec Roma condita, nec ullorum Mundi Regncrum Deico- 
larum Leges tanto ævo inolitæ ſunt. Quare non bonas, immò non 
optimas eſſe Anglorum Conſuetudines, ſieut non dicere, ita nec ſuſ- 
picari Fas eſt. 


C AP. XVIII. 


"pom tune Anglorum bona ſint necne, ſolùm reſtat explorans 
dum. Non enim emanant illa a Principis folum V oluntarte, ut 
Leges in Regnis quæ tantùm Regaliter gubernantur, ubi quando- 
que Statuta ita Conſtituentis procurant Commodum ſingulare, quod 
in ejus Subditorum ipſa redundant Diſpendium & Jacturam: 
Quandoque etiam Inadvertentia Principum hujuſmodi, & fibi con- 
ſulentium inertia, ipſa tam inconſulte eduntur, quod Corruptelarunt 
Nomina, potiùs quam. Legum, illa merentur, Sed non fic Anglize 
Statuta oriri poſſunt, dum nedum Principis Veoluntate, ſed & lotius 


Regni Aſſenſu, ipſa conduntur, quo Populi Læſuram illa efficere 


nequeunt, vel non eorum Commodum procurare. Prudentia, etiam 
& Sapientia neceſſariò ipſa eſſe referta putandum eſt, dum non unius, 
aut centum ſolùm conſultorum Virorum Prudentia, fed pluſquam 


trecentorum electorum Hominum, quali Numero olim Senatus Ro- 


manorum regebatur, ipſa edita ſunt, ut ii, qui Parliamenti Angliz 
Formam, Convocationis quoque ejus Ordinem & Modum noverunt, 
hæc diſtinctiùs referre norunt, Et fi Statuta hæe tanta Solemnitate 
& Prudentia edita, Efficaciæ tantæ, quantæ Conditorum cupiebat 
Intentio, non eſſe contingant, concito reformari ipſa poſſunt; & 


(5) Tranſl, Cap, XVII. (5), (6) Ibid, f. (6), (7) Ibid, g (7). 
non 
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non ſine Communitatis & Procerum Regni illius Aſſenſu, quali ipſa 
primitus emanarunt. Patent igitur jam Tibi, Princeps, Legum 
Anglorum Species omnes. Earum quoque Qualitates, ut fi bonæ 
ipſæ lint, metiri Tu poteris Prudentia Tua, Comparatione etiam 
aliarum Legum, & cum nullam tantæ Præſtantiæ in Orbe reperies, 
eas nedum bonas, ſed Tibi optabiliſſimas, fore, neceſſariò con- 
fiteberis. 


CAP. . 


Olum jam unum de his, quibus agitatur Animus Tuus, reſtat 
explanandum, viz. An, ut Civiles, ita & Anglorum Leges, 
trugi ſint & efficaces iſti Angliæ Regno, ut illæ Imperio, etiam & 
accommodz judicari mereantur. Comparationes vero, comm ut 


Te aliquando dixiſſe recolo, adiaſæ reputantur ; quo eas aggredi non 


delector; Tu, an æqualis fint ambæ Leges meriti, unave alters 
celſius Præconium mereatur, non ex meo Judicio, ſed ex his, in 
quibus earum differunt Sententiæ, efficacius carpere poteris Argu- 
mentum. Nam ubi conveniunt Leges ambæ, æqualis Laudis ipſæ 
ſunt ; ſed in Caſibus, ubi ipſæ diſſentiunt, D Legis Præ- 
conia digna Penſatione refulgent. _ aſus hujuſmodi aliquos 
jam in medium proferemus, ut quæ Legum illarum eos juſtiùs me- 
liuſque definiat zqua Lance valeas ponderare. Et primo, ex caſi- 
bus maximi Ponderis Exemplum proponamus. 


CA F. 2 


T coram Judice Contendentes ad Litis perveniant Conteſta- 

tionem, ſuper materia Facti, quam Legis Angliz periti Exitum 
Placiti appellant ; Exitùs hujuſmodi Veritas per Leges Civiles, Teſ- 
tum Depoſitione probari debet, in qua duo Teſtes idonei ſufficiunt. 
Sed per Leges Angliz, Veritas illa non, niſi XII. Hominum de Vict- 
neto, ubi Factum hujuſmodi ſupponitur, Sacramento, Fudici con/tare po- 
terit. Quæritur igitur, quis horum duorum Proceſſuum tam di- 
verſorum rationahilior cenſcri debeat, & efficacior ad Veritatem, quæ 
fic quæritur, revelandam. Quia Lex, quæ eam certius meliuſque 
oſtendere poteſt, præſtantior in hoc eſt Lege altera, quæ non tantæ 
— eſt & Virtutis; quare in hujus Rei Indagine fic proce- 

imus. 


CA T. 


ER Leges Civiles, Pars, quz in Litis Conteſtationem affirma- 
tivam dicit, (8) Tſtes producere debet, quos ipſe ad Libitum 
luum nominabit. Negativa autem probari non poteſt, viz, directe, 


($) Tranſl. Cap. XXI. a (2), 
Iicet 
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'licet poſſit per Obliquum : Exilis quippe creditur eſſe Potentiæ, mi- 
noris quoque Induſtriæ, qui de omnibus quos noſcit Hominibus 
duos repirire nequit, ita Conſcientia & Veritate vacuos, ut Timore, 
Amore, vel Commodo, omni velint contraire Veritati. Hos poteſt 
tunc ipſe in Teſtes producere in Cauſa ſuà. Et fi contra eos Pars 
altera dicere velit, vel contra eorum Dicta, non ſemper continget 
eos, eorum quoque Mores aut Facta, apud contradicere volentem, 
agnoſci, ut ex eorum Fœditate & Vitiis Teſtes illi poſſit reprobari, 
Et dum eorum Dicta Affirmativam contineant, non facilè poterunt 
illa per Circumſtantias aut obliqua alia improbari : Quis tunc po- 
terit ſuorum aut ſui ipſius, ſub Lege tali, vivere ſecurus, dum cuili- 
bet ſibi inimicari volenti Lex tale præſtat Subſidium? Et qui iniqui 
duo tam incauti ſunt, quo facti, de quo ipfi examinabuntur in 
initio, non, antequam in Teſtes producantur, oculte fingant Ima- 
ginem & Figuram, componant quoque eidem omnes Circumſtan- 
tias, quales fibi fuiſſent, fi illud in Veritate conſtitiſſet? * Pruden- 
tiores namgue, ut dicit Dominus, ſunt Filii hujus Mundi quam 
* Filu Lucis.”* Sie Jeſabel ſceleratiſſima Teſtes duos, Filios Belial, 
contra Nabot in Judicio produxit, quo ipſe vitam perdidit, & Achal 
Rex ejus Vineam poſſidebat. Sic duorum Senum etiam Judicum 
Teſtimonio, mortua fuiſſet pro Adulterio Uxor caſtiſſima Suſanna, 
fi non eam miraculosè liberaſſet Dominus inexcogitabili Prudentia, 
quam & Natura non habuit Puer junior, nondum ætate provectus. 
Et fi ipſos, Depoſitione ſua varia, convicerat Puer ille eſſe falſarios; 
quis, niſi ſolus Dominus, noviſſe poterit eos in Dictis ſuis taliter va- 
riaturos? dum, non de Arboris Natura, ſub qua imputatum Fa- 
cinus fiebat, Lex aliqua eos arctabat reminiſci. Quia Teſtes Sce- 
leris cujuſque conſiderare non putantur omnia Umbracula & cætera 
vicina illi Facto, quæ ad Aggravationem vel Detectionem Criminis 
illius minimè operantur. Sed dum de Arborum Speciebus Judices 
illi nequam ultro deponentes variabant, eorum Dicta ipſos veritatis 
fuiſſe Prævaricatores demonſtrabant; quo & (a) Talionis Pœnam 
meritò incurrerunt. Noſti & Tu, Þrinceps divine, qualiter jam 
tarde Magi/ter ＋.— Fringe, qui poſtquam Annis tribus Sacer- 
dotali functus eſt Officio, duorum iniquorum Depoſitione, qui eum 
antea Juvenculam quandam affidafſe teſtati ſunt, ſacrum Preſby- 
terattis Ordinem relinquere compulſus eſt, & Matrimonium cum 
Feœminã illa conſummare. Cum qua, poſtquam Annis 14 moratus, 
Sobolem ſeptimam ſuſcitaverat, demum de Crimine læſæ Majeſtatis 
in Tuam Celſitudinem conjurato convictus, ſubornatos fuiſſe Teſtes 
illos, & falſum dixiſſe Teſtimonium, in Mortis ſuz Articulo, coram 
omni Populo faſſus eſt. Qualiter & ſæpe perverti Judicia, falſorum 
Teſtium medio, etiam ſub optimis Judicibus, non eſt Tibi inaudi- 
tum, nec igcognitum Mundo, dum Scelus illud (proh Dolor!) 
creberrimè committatur, 


(2) Tranſl. Cap, XXI. b. 
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ON igitur contenta eſt Lex Franciæ, in Criminalibus, ubi 
Mors imminet, (a) Reum Teſtibus convincere, ne Falſidi- 
corum Teſtimonio Sanguis innocens condemnetur. Sed mavult 
Lex illa Reos tales Torturis cruciari, quouſque ipſi corum Reatum 
confiteantur, quam Teſtium Depoſitione, qui ſœpe Paſſionibus ini- 
quis, & quandoque Subornatione Malorum, ad Perjuria ſtimulan- 
tur. Quali Cautione & Aſtutia, Criminoſ etiam & de Criminibus 
ſuſpecti, tot Torturarum in Regno illo Generibus affliguntur, quòd 
faſtidit Calamus ea Literis deſignare. Quidam vero in (b) Equuleis 
extenduntur, quo eorum rumpuntur Nervi, & ven in Sanguinis 
Fluenta prorumpunt. Quorundam verò, diverſorum Ponderum 
Pendulis, doſſolvuntur Compagines & Juncturæ. Et quorundam 
c) gaggantur Ora, uſque dum per illa, tot Aquarum infundantur 
luenta, ut ipſorum Venter Montis tumeſcant more; quo tunc 
Venter ille, Foſſorio vel ſimili percuſſus Inſtrumento, per os aquam 
illam evomat, ad inſtar Balenæ, quæ cum Halecibus & aliis Piſci- 
culis mare abſorbuit, Aquam deſpumat ad Altitudinem Arboris 
Pini. Piget (proh Pudor !) jam penna exquiſitorum ad hzc Cru- 
ciatuum enarrare immania. Nam eorum variatus Numerus vix 
notari poterit magna in Membrana, Leges etiam ipſæ Civiles, defi- 
ciente Teſtium Copia, in Criminalibus, Veritatem conſimilibus ex- 
torquent Tormentis. Qualiter & faciunt etiam quamplurima Regna. 
Sed quis tam duri Animi elt, qui ſemel ab atreci tanto Torculari 
laxatus, non potiùs innocens ille omnia fateretur Scelerum Genera, 
quam Acerbitatem fic experti iterum ſubire Tormenti, & non ſemel 
mori mailet, dum mors fit ultimum Terribilium, quam toties oc- 
cidi, & totidem Gehennalcs Furias morte amariores ſuſtinere ? Er 
nonne, Princeps, Tu noviſti Cr. minoſum quendam, qui inter Tor- 
menta hu juſmodi militem Nobilem, probum, & fidelem de Prodi- 
tione quadam, ſuper qua, ut aſſcruit, ipſi duo inſimul conjurarunt, 
accuſare, quod & conſtanter poſtmodùm ipſe fecit, a 'Torturis illis 
relaxatus, ne iterum eadem Tormenta ipſa ipſe ſubiret. Sed demum, 
cum ex Penis illis læſus uſque ad Mortis Art culum infirmaretur, 
ultimum quoque Viaticum, Chriſti videlicet Corpus, ſumpſiſſet, ju- 
ravit tune ſuper Corpus illud, & per Mortem, quam tune protinfts 
credidit ſe paſſurum, militem illum innocentem tuiſſe, & immunem 
de omnibus in quibus eum accuſavit; tamen ait Pœnas, in quibus 
ipſe Tempore Delationis ſuæ fuerat, ita atroces exſtitiſſe, quod priuſ- 
quam eas iterum experiretur, etiam eundem Militem ille iterum ac- 
cularet, ſimiliter & Patrem proprium, licèt tune in Mortis Limine, 
quam non credidit ſe poiſe evadere, fuerit conſtitutus ; nec vero ipſe 
Mortem, quam tunc metuit, evaſit. Sed demum ſuſpenſus, Tem- 
pore Mo: tis ſuæ, ipſum Militem purgavit ab omni Crimine, de 
quo dudum defamavit. T aliter, proh Dolor, & quam plures alii 


(ei Tranſl, Cap, XXU, a (5) Ibid. e. (e.) Ibid. d. 
C miſeri 
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miferi faciunt, non veritatis Cauſa, ſed ſolum urcentibus Torturis 
arctati; quid tune Certitudinis reſultat ex Confeflionibus talicer | 
compreſſorum? Cæterùm fi innocens aliquis non immemor ſalutis 
æternæ, in hujuſinodi Babylonis Fornace, cum tribus Pucris be— 
nedicat Pomino, nec mentiri velit in Perniciem Anime ſuæ, quò 
Judex eum pronun jet innccentem, nonne eodem Judicio Judex 
ille ſeipſum reum judicat omnis Sævitiæ & Peenarum, quibus inno- 
centem afflixit? O quam crudelis eſt Lex talis, quæ dum inno- 
centein dampnare nequit, Judicem jipſa copdemnat? Vere non Lex 
Ritus talis eſſe perhibetur, ſed potius ſemita ipſa eſt ad Gehennam, 
O Judex, quibus in Scholis didicifti te p æſentem exhibere, dum 
Pœnas luit Reus? Executiones quippe Judiciorum in Criminoſos 
per ignobiles fieri convenit ; nam earum Actores infames ſolent eſſe 
ipſo Facto, quo & ipſi deinde ad Judicialem Apicem redduntur in- 
digni. Non enim per Angelos, ſed per Dæmones, exequi facit Do- 
minus Judicia fur, reddita in Damnatos, Nee reverà in Purgatorio 
cruciant Animas, quamvis prædeſtinatas ad Gloriam, Angeli boni, 
ſed mali. Maligni etiam Homines ſunt, per quos Dominus in hoe 
Mundo miſeris tribuit Malum Pœnæ. Nam cum dixerat Deus, I. 
Regum, in Capitulo viceſimo ſecundo, “ N decipiet mihi Ahab?“ 
Malus erat Spiritus, ille, qui reſpondit, “ Ege ere Spiritus Mendax 
in Ore onnium Prophetarum tus.” Non enim decuit Spiritum 
bonum excqui talia, licèt a Domino prodiit Judicium, quod Achab 
Mendacio deciperetur., Sed dicet Judex forſan, Ego nihil egi 
Manibus meis in Cruciatibus iſtis. Sed quid refert propriis facere 


| Manibus, an præſentem eſſe, & quod factum eſt Mandato ſuo iterum 


atque iterum aggravare. Solum Magiſter Navis eſt, qui eam ducit 
ad Portum, licèt ejus Mandato alii agitent Proram. Credo quod 
Vulnus, quo fauciatur Animus Judicis Poenas hujutmodi infligentis, 
nunquam in Cicatricem veniet, maxime dum recolit Acerbitatem 
Peenarum mifſcri fic aMicti, 


1C-A Þ. XII. 


Ræterea, / ex Contractibus, illatifor Injuriis, vel Mæredilatis Ti- 
tulo, Jus accreverit Homini agendi in Judicio ; Si I eſtes non 
tuerint, vel fi qui fuerint moriantur, ſuccumbet ipſe Agens in Cauſa 
ſua, niſi Jus ſuum probare valeat inevitabilihus conjecturis, quod 
facere crebro non contingit. Quare de Dominiis & aliis Poſſefſiont- 
bus ſure Civili regulatis, fimiliter & in Omnibus Actionibus caden- 
tibus ſub eodem Jure, Actiones Agentium pro Defectu Feſtium quam 
pluries ſuffocantur, ita quod earum vix Pars media optatum Fmem 


ſortiatur. Qualis tunc eſt Lex hu ſmodi, quæ injuratis taliter de- 


ficit in Juſtitia reddenda ? dubito an juſta vocari mereatur, quia in 
eadem Lege ſeribitur, quod ** Vaſfitia unicuigue tribuit quod Jum 
,“ quod non facit Lex talis. 
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CAP. A. 


Xpoſità jam Forma, qua Leges Civiles de Veritate Fai in 
Fudicio deducti Judicem erudiunt, ſupereſt ut Modum qus 
Leges Anglia hujuſmadi Fact eliciunt Veritatem, etiam doceamus. 
Nam ambarum Legum Formulis contigue poſitis, Qualitates earun- 
dem lucidiùs eminebunt : Cum dicat Philoſophus, quod ** Oppo/ita 
&©« juxta ſe p. ſita magis apparent.” Sed in hoc, Oratorum More 
(Prohemii loco) quædam prænarrare congruet, quorum Agnitione, 
deinde tractanda clariùs patere queant; quare fic procedimus. Reg- 
num Angliz per Comitatus, ut Regnum Franciz per Ballivatus 
diſtinguitur; ita ut non fit Locus in Anglia, qui non fit infra Corpus 
alicujus Comitatùs. Comitatus quoque dividuntur in Hundreda, 
que alicubi (9) Hapentagia nuncupantur. Hundreda vero divi- 
duntur per , Villas, ſub quarum Appellatione continentur & 
Burgi atque Civitates. Villarum etenim Metz non muris, A dificiis, 
aut ſtratis terminantur, ſed Agrorum Ambitubus, Territoriis Mag- 
nis, (11) Hamiletis quibuſdam, & multis aliis, ſicut Aquarum, 
Boſcorum & Vaftorum Terminis, quæ jam non expedit Nomini- 
bus deſignare; quia vix in Anglia eſt Locus aliquis, qui non intra 
Villarum Ambitus contineatur, licet privilegiati Loci quidam infra 
Villas de eiſdem Villis Pars eſſe non cenſentur. Præterea in quoli- 
bet Comitatu eſt Officiarius quidam unus, Regis (a) Yicrcomes ap- 
pellatus, qui inter cætera ſui Officii Miniſteria omnium Mandata & 
Judicia Curiarum Regis in Comitatu ſuo exequenda exequitur, cu- 
jus Offictum (12) annale eft, quo ei poſt Annum in eodem mi- 
niſtrare non licet, (13) nec duobus tune ſequentibus Annis ad idem 
Officium reaſſumetur. Officiarius iſte fic eligitur. Quolibet Anno 
in Craſtino Animarum, conveniunt in Scaccario Regis omnes Con- 
ſiliarii ejus tam Domini Spirituales & Temporales, quam ali om- 
nes Juſticiarii, omnes Barones de Scaccario, (5) Clericus Rotulo- 
rum, & quidam alii Officiarii, ubi ii omnes communi Aſſenſu no- 
minant de quolibet Comitatu tres Milites vel Armigeros, quos inter 
cæteros ejuſdem Comitatùs ipſi opinantur melioris eſſe Depoſitionis 
& Famæ, & ad Officium Vicecomitis Comitaths ihiius meliùs diſ- 
poſitos; ex quibus Rex unum tantim_ eligit, quem per Literas 
ſuas Patentes conſtituit Vicecomitem Comitatùs de quo eligitur pro 
Anno tunc ſequente; ſed ipſe, antequam Literas illas recipiat, ju- 
rabit ſuper Dei Evangelia, inter Articulos alios, quod bene, fideliter, 
& indifferenter exercebit & faciet Officium ſuum toto Anno illo, 
neque aliquid recipiet Colore aut Cauſa Officii ſui, ab aliquo alio 
quam a Rege. His jam fic præſuppoſitis, ad eorum, quæ quzri- 
mus, Indaginem procedamus. 


(9) Tranſl. Cip, XXIV, a (9). (10) Ibid. b(19.) (rx) Itid, e (11). (a, Ibid, 4, 
(aa) Ibid, e (12), (15) ibid. f (13), (“) b. d. h. 
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Uotieſcunque Contendentes in Curiis Regis Anglizz ad Exitum 
Placiti ſuper Materia Facti devenerint, concito Juſticiarii per 
Breve Regis ſcribunt Vicecomiti Comitatũs, in quo Factum illud 
fieri ſupponitur, quod ipſe (a) venire faciat coram eiſdem Juſti- 


ciariis ad certum Diem per eos Emitatum, duodecim probos & (b) 


legales Ho ines, de (c) Vicineto, ubi illud Factum ſupponitur; qui 
neutram Partium fic placitantium ullà Affinitate attingunt; Ad (4) 
recognoſcendum ſuper eorum Sacramenta, fi Factum illud factum 
fuerit, ſicut una earundem Partium dicit ; vel non, ſicut altera Pars 
negat, Quo adveniente Die, Vicecomes returnabit Breve prædie- 
tum coram eiſdem Juſticiariis, una cum Paneilo Nominum eorum, 
quos ip ſe ad hoc Summonuit, quos (ſi venerint) utraque Pars recu- 
ſare poterit dicendo, quod Vicecomes Panellum illud favorabiliter 
fecit pro Parte altera, viz. de Perſonis minus indifferentibus : Quz 
Ex. eptio, fi comperta fuerit vera per Sacramentum duorum H« mi- 
num de eodem Panello ad hoc per Juſticiarios electorum, mox Pa- 
nellum illud quaſſabitur; & TJuſticiarii tune ſeribent Cormatoribus 
ejuſdem Comnatus quod ipſi novum faciant Panellum. Quod cum 
fecerint, ft & illud conſimiliter repertum fucrit vitiatum, etiam & 
illud quaſſabitur. Et tune Juſticiarii eligent duos de Clericis Curiæ 
illius, vel alios de eodem Comitatu, qui in Praſentia Curiæ per 
eorum Sacramenta facient indifterens Panellum, quod deinde per 
nullam Partium illarum calumniabitur; ſed cum venerint fic im- 
panellati in Curia, quælibet Partium excifere poteſt contra Perſonam 
cujuſcunque eorum, ſicut & poteſt in omni Caſu & omni Tempore, 
quo aliquis qualitercunque impanellatus comparuerit in Curia ſuper 
Veritate Exitũs hujuſmodi juraturus, dicendo, quod impanellatus 
ille eſt conſanguineus vel Affinis Parti aiteri, vel Amicitia quacunque 
tali ſibi conjunctus, quod indifferens ipſe nan ot oftendere inter eos 
Veritatem. Qualium Exceptionum tot ſunt Genera & Species, 


quoòd non licet eas brevi explicare Sermone. Quarum ſi aliqua re- 


perta fuerit vera, non tunc jurabitur ille contra quem Exceptio illa 
proponitur, fed cancellabitur Nomen ejus in Panello. Sic quoque 
fiet de omnibus Nominibus impanellatorum quouſque XII. eorum 
jurentur ita indifferentes, quod verſus eos neutra Partium habeat ali- 
quam Materiam Calumpniæ. forum autem XII. ad minus IV. 
erunt (14) de Hundreds, ubi Villa in qua Factum, de quo con- 
tenditur, fieri ſupponitur, ſita eſt ; & quiliber Furateorum hujuſmedi 
habebit Terras vel Redditus pro Termino Vita ſuæ, ad minus ad Val;rem 
annuum XL. s. Et hie Ordo obſervatur in omnibus Actionibus & 
Cauſis Criminalibus, realibus & perſonalibus, præterquam ubi 
Damna vel Debitum in perſonalibus non excedunt XL. Marcas 


(a) Tranſl, Cap. XXV. d. (b) Ibid, e. (.) Ibid. e. (d) Ibie. f. 
(14) Ibid. k (14). 
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Monetæ Angliz, quia tune non requiritur, quod Juratores in Ac- 
tionibus hujuimodi tantum expendere peſſint. Habebunt tamen 
Terram vel Redditum ad Valorem competentem, juxta Diſcre- 

tionem Juſticiariorum, alioquin ipſi minime jurabuatur, ne per 
Inediam & Paupertatem Juratorum hujuſmodi, de tacili valeant 
corrumpi aut ſubornari. Et fi per tales Exceptiones, tot Juratorum 
Nomina in (e) Panello cancellentur, quod non remaneat Numerus 
ſufficiens ad taciendum inde juratam, tune mandabitur Vicecomiti 
per Breve Regis, quòd ipſe apponat plures Juratores, quod & 
ſæpiùs fieri poteſt, ita quod Inquiſitio Verita: is ſuper Exitu Placiti 
non remanebit ob Defectum Juratorum. Et hc eſt Forma, qua- 
liter Juratores & Veritatis hujuſmodi Inquiſitores eligi debent in 
Curia Regis, ſimiliter & jurari ; quare, quomodo ipſi de Veritate 
illa decenda onerari debent & informari, jam reſtat ut quæramus. 


CAN AZVH 


Uratis demum in Forma prædictà XII. probis & legalibus Ho- 
minibus habentibus ultra Mobilia ſua Poſſeſſiones, ut prædicitur, 
luſſicientes, unde eorum Statum ipſi continere poterunt, & nulli 
Partium ſuſpectis nec inviſis, ſed eiidem vicinis, legetur in Anglico 
coram eis per Curiam totum Recordum & Procefſus Placiti, quod 
pendet inter Partes, ac dilucidè exponetur eis Exitus Placiti, de cu- 
jus veritate Jurati illi Curiam certificabunt ; quibus peractis, utra- 
" Partium per le vel Conſiliarios ſuos, in Preſentia Curiæ, referet 
manifeſtabit eiſdem Juratis omnes & ſingulas Materias & Eviden- 
tias, quibus eos docere fe poſſe credit Verit:tem Exitùs taliter placi- 
tati, Et tunc adducere poteſt utraque Pars coram eiſdem Juſtici- 
ariis & Juratis omnes & ſingulos Teſtes, quos pro Parte ſuà ipſa 
producere velit, qui ſuper ſana Dei Evangelia, per Juſticiarios 
onerati, teſtificabuntur omnia quæ cognoſcunt probantia Veritatem 
Fatt, de quo Partes contendunt. Et fi Neceflitas exegerit, divi- 
dantur Teites hujuſmodi, donec ipſi depoſuerint quicquid Velint, 
ita quod Dictum unius non docebit aut concitabit eorum alium ad 
conſimiliter teſtificandum, Quibus conſummatis, poſtquam Juratores 
illi deinde ad eorum Libitum, ſuper Veritate Exits hujuſmodi, De- 
liberatione quantam ipſi optabunt Colloquium habuerint, in C,/fodia 
Miniſtrarum Curiæ, in Loco eis ad hoc Aſſignato, ne interim eos 
aliqui ſubornare valeant, revenient illi in Curiam, & certificabunt 
Juſticiarios ſuper Veritate Exitùs fic juncti, in Prefentia Partium 
(fi intereſſe velint) & maxime petentis. Quorum Juratorum Dictum 
per Leges Angliæ (a) Veredidtum nuncupatur, & tune ſecundum 
hujuſmodi Veredicti Qualitatem, Juſticiarii reddent & formabunt 
judieium ſuum. Tamen, ſi Pars altera, contra quam veredictum 
hujuſmodi prolatum eſt, conqueratur ſe per illud injuſtè eſſe grava- 
tum, proſequi tune poteſt Pars illa, verſus Juratores illos, & verſus 
Partem quæ obtinuit, Breve de Attin&A, virtute cujus, fi comper- 


() Tranſl, Cap. XXV. g. (a) Cap. XXVI. c. 
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tum fuerit per Sacramentum XXIV. Hominum, in Forma pra» 
notata, retornatorum, electorum, & juratorum, qui multò majora 
habebunt Patrimonia, quam Juratores primi, quod iidem primi u- 
ratores (15) falſum - facerunt Sacramentum, Corpora eorundem pri- 
morum Juratorum Priſonæ Regis committentur, Bona eorum con- 
fi cahuntur, ac omnes Poſleflionzs eorundem in Manus regis ca- 
pientur, Domus quoque eorum & Mdificia proſternentur, Boſci 
ſuccidentur, & Prata arabuntur, ipſi etiam Juratores primi ex 
tunc infames erunt, (16) rec alicubi recipientur in Teſtimonium J eri- 
tatis: & Pars, quæ ſuccubuit in priori Placito, reſtituetur ad omnia, 
quæ ipſa perdidit Occaſione ejus. Quis tunc (etſi immemor Sa— 
lutis Anime ſuæ fuerit) non Formidine tantæ Peœnæ, & Vere- 
cundia tantæ Infamiz, Veritatem non diceret fic juratus? Et fi 
unus forſan tantus ſui Honoris prodigus eſſe non pepercerit, aliqui 
tamen Juratorum tantorum Famam ſuam non negligent, neque 
Bona & Poſſeſſiones ſuas taliter diſtrahi patientur, propria Culpa 
ſua. Nonne jam hic Ordo reveland! Veritatem, fotior & efficacior /, 
guam eft Preceſſus, qualem pariunt Civiles Leges £ non hie pereunt 
C:uiz aut Jus alicujus, per Mortem aut ob Defectum Teſtium ; 
non hie producuntur Teſtes ignoti, conductitii, pauperes, vagi, 
inconſtantes, aut quorum Conditiones vel Malitiæ ignorantur. 
Vicini ſunt Teſtes itti, de propriis vivere potentes, Fame integræ, 
& Opinionis illæſæ, non per Partem in Curiam ducti, ſed per Of- 
ficiarium nobilem & indifferentem electi, & coram Judice venire 
compulſi. Iſti omnia ſciunt, quæ Teſtes deponere norunt, & iſti 
Teſtium productorum agnoſcunt Conſtantias, Inconſtantiaſque & 
Famam. Quid ultra ! vere nihil eſt, quod Veritatem dutii, de 
quo contendi poterit, detegere valebit, quod Juratoribus talibus la- 
tere quomodo libet poteſt aut ignorari, dummodo poſſibile fit illud 
venire poſſe in Agnitionem humanzm. 


n. 


8 E D quomodo in Criminalibus Leges Angliæ ſerutantur Verita- 
tem eti um 1imare perneceſſatium eſt, ut & in eis plenariè ag- 
rita ambarum Legum Forma, quæ earum efficacius latentem revelat 
Veritatem certiùs agnoſcamus. Si Reus quiſpiam de (a) Felonid 
aut Prediti;ne in Anglia (b) rettatus, Crimen ſuum cor am Fudlicibus 
dedicat, mox Vicecomes Comitatùs, ubi Facinus illud commiſſum 
eſt, venire faciet coram eiſdem Judicibus viginti quatuor probos & 
Legales Homines de Vicineto Villæ, ubi illud factum eſt, qui retta- 
tum illum nulla Affinitate attingunt, & quorum quilibet C. s. ha- 
eat Terr & Reditùs, ad certificandum Judices illos ſuper Criminis 
us Veritate. Quibus comparentibus, Retratus ille eos calumpniare 
poteſt, eadem Forma, qua in AQionibus realibus fieri debere ſupe- 
1180s deſcribitur, Et inkuper Reus ipſe in Favorem vite ſue (17) 


(15) Tranſl, Cap. XXVI. f (15). Ib:d, h. (16). (a) Cap. XXVII. b. 
(5) Ibid. a. (17) Ibid, d (17). 


calumf- 
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ea.umpnicre pott XXXV. Hamines, ques ite maxim fornidat, 
qui ad ejus Calumpniam cancellabuntur in Pancllo, aut Signis 
talibus notabuntur, quod (ut Verbis Legis utar) illi ſuper eum 
non tranſibunt, licet ipſe nullam Cauſam aſſignare ſciat Exceptionis 
ſeu Calumpniæ ſuz, Quis tunc mori poſſet iniquè in Anglia pro 
Crimine, cum tot Juvamina habere ille poterit ob favorem Vite 
ſuz, & non niſi Vicini ejus, probi & fideles Homines, verius quos 
ipſe nullam habet Materiam Exceptionis, eum condemnare pote- 
runt? Mallem revera viginti facinoroſos Mortem Pietate evadere, 
quam juſtum unum muſt? condemnari. Nec tamen Reum quem piam 
ſub hac Forma, Reitits ſui Pœnam evadere poſſe ſuſpicandum eit, 
dum ejus Viia & Mores Timori deinceps crunt eis, qui cum fic 
purgarunt a Crimine. In hoc equidem Proceſſu nihil eft crudele, 
nihil inhumanum, nec lædi poterit innocens in Corpore aut Mem- 
bris ſuis. Quare nec formidabit iile Calumpniam Inimicorum ejus, 
quia non torquebitur iſte ad Arbitrium ipſorum. Sub hac igitur 
Lege vivere quietum & ſecurum eſt. Judica ergo, Princeps ot time, 
que Legum harum Tibi electiſſima ſoret, fi Tu privatam fjirares 
Vitam. 


C A F. XXYUL 


UI Princets, Arduum ambiguumve, Cancellarie, non con- 
ſpicio, quod moroſum me titubantemve redderet in Electione 
Rei, quam interrogas. Nam quis non {ub Lege, qua ſecuram 
ducere poſſet vitam, vivire potiùs eligeret, quam tub Lege tali, ſub 
qua inermem, indefenſumque te ſemper redderet Sævitiæ omnium 
Inimicorum ejus ? Vere tutus quiſquam eſſe non poterit in Corpore 
aut in Bonis, quem Inimicus ejus (in omni Cauſa) convincere po- 
terit Teſtibus duobus etiam ignotis, per ipſummet electis & pro- 
ductis. Et licèt quis Mortem, per Dicta eorum, ſu! ire non coga- 
tur, parum tamen relevatur ipie qui Mortem evaſit, Contractione 
Nervorum & Membrorum ſuorum, atque Corporis ejus Languore 
perpetuo, Tali revera Diicrimini impellere poteſt Inimici Aſtutia 
omnem Hominem qui tub Lege devit, quam tu jamdudum expli- 
caſti. Sed tale Malum operari nequeunt Feſtes, qui Depoſitiznes 
ſuas faciunt in Præſentià duodecim Fide dignorum Virorum facto 
Vieinorum, de quo agitur, & eircumſtantiis ejus; qui & noſcunt 
eorundem Teſtium mores, maximè fi vicini ipſi ſucrint, noſcunt 
etiam & ſi ipſi ſint Credulitate digni. Omnes etiam duodecim tales 
latere omnino non poterit, quicquid actum eſt, per aut inter Vi- 
cinos eorum. Noſco namque Ego certiùs, quæ jam aguntur hic 
in Borro, ubi ſum modo converſatus, quam que in Anglia fiunt. 
Nec effugere poſſe puto Notitiam probi Viri ca, quæ aguntur, licèt 
quodammedo ocul:e, prope Domicilium ejus. Sed tamen cur præ- 
dicta Lex Angliæ, quæ tam frugi & optabilis eſt, non eſt toti Mundo 
communis, vehementer admiror, 


Ca C A 


* 
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C AP. XXIX. 


Ancellarius. Juvenis (a) receſſiſti, Princeps, ab Anglia, quo 
Tibi ignota eſt Diſpoſitio & Qualitas Terræ illius, quas fi 
agnoveris, & cæterarum Kegionum Emolumenta Qualitateſque eiſ- 
dem comparaveris, non admiraberis ea, quibus jam agitur Animus 
tuus. Anglia ſane tam fertilis eſt, quod Quantitate ad Quantitatem 
comparata, ipſa cæteras omnes quaſi Regiones exſuperat ubertate 
Fructuum; etiam ſuum ultro ipſa proſert, vix Induſtria Hominis con- 
citata, Nam (5) Agri ejus, Campi, (c) Saltus, & Nemora, tantà 
Fœcunditate germina ebulliunt, ut inculta illa ſzpe plus Commodi 
afferant Poſſeſſoribus ſuis, quam arata, licèt feriliſſima ipſa ſint Sege- 
tum, & (4) Bladorum. Includuntur quoque in Terra illa Pa/tu- 
rarum Arua, Foſjatis & Sepibus, deſuper Arboribus plantatis, quibus 
muniuntur a Procellis & æſtu Solis eorum Greges & Armenta ; 
ipſæque Paſture ut plurimum irriguz ſunt, quo infra earum 
Clauſtra reciuſa Animalia Cuitodia non egent per Diem, nec per 
Noctem. Nam ibi Lupi non ſunt, Urſi, nec Læones; quare de 
Nocte Oves corum incuſtoditæ in Campis recumbunt, in (e) Cau- 
lis & Ovilibus, quibus impinguantur Terræ eorum. Unde Ho- 
mines Patriæ illius vix operis Sudore gravantur, quare ſpiritu ipſi 
magis vivunt, & fecerunt Patres antiqui, qui paſcere malebant 
Greges quam Animi Quietem Agriculturæ ſollicitudine turbare. 
Ex quibus Homines Regionis iſtius (7) apti magis redduntur & 
diſpoſiti ad diſcernendum in Cauſis, que magni ſunt Examinis, 
quam ſunt Viri, qui Telluris Operibus inhabitantes ex Ruris Fa- 
miliaritate Mentis contrahunt Ruditatem. Regio etiam illa ita re- 
ſperſa, refertaque eſt Poſſeſoribus Terrarum & Agrorum, quod in ea 
Villula tam parva reperiri non poterit, in qua non eſt Miles, Armi- 
ger, vel (g] Pater familias, qualis ibidem (%) Franklain vulgariter 
nuncupatur, magnus ditatus Poſſeſſionibus; necnon libere T enen- 
tes alii, & (i) Valecti plurimi, ſuis Patrimoniis ſufficientes ad faci- 
endum Juratam in Forma prenotata, Sunt namque Valecti di- 
verſi in Regione illà, qui plus quam ſexcenta Scuta per Annum ex- 
pendere poſſunt ; quo Furate ſuperiùs deſcriptæ ſæpiſſimè in Re- 
gione illà fumt, præſertim in ingentibus Cauſis, de Militibus, Ar- 
migeris & aliis, quorum Poſſeſſiones in univerſo excedunt duo millia 
ſcutorum per Annum. Quari cogitari nequit tales ſubornari poſle, 
vel perjurari velle, nedum ob Timorem Dei, ſed & ob Honorem 
ſuum conſervandum, & Vituperium & Dempnum quoque inde con- 
ſe quutivum, evitandum, etiam ne eorum Hæredes ipſorum ledantur 
Infamia. Taliter, Fil: Regis, diſpoſita, inhabitataque non ſunt aliqua 
alia Mundi Regna. h | 
Nam licèt in eis ſint Viri magnæ potentiz, magnzrum Opum 
& Poſſeſſionum, non tamen eorum unus prope moratur ad alterum, 


a) Tranfl, Cop. XXIV. a, (5) 1bid. c. ; (e) Idid. d. 
(4) Ibid, e. ( ) mia. b. (f) Ibid. i, Tull. Off. Cockm. 


ut 
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ut in Anglia tanti morantur Viri, nec tanta, ut ibi, Hereditorum 
eſt Copia & Poſſidentium Terras, 

Vix enim in Villata una Regionum aliarum reperiri poterit Vir 
unus Patrionio fufficiens, ut in Juratis ipſe ponatur. Nam raro 
ibidem, aliqui præter nobiles reperiuntur Poſſeſſores Agrorum, ali- 
orumve immobilium, extra Civitates & muratas Villas. Nobiles 
quoque ibidem Pafturarum Copiam non habent, & vineas colcre 
aut Aratro Manus apponere Statui eorum non convenit, tamen in 
Vineis & Terris arabilibus conſiſtit Subſtantia Poſſeſſionum eorum, 
exceptis folum Pratis quibuſdam adjacentibus magnis Ripariis, & 
Exceptis Beſcis, quorum Paſturæ communes ſunt Tenentibus & 
Vicinis ſuis. Quomodo tunc in Regionibus talibus Jurata fieri 
poterit ex duodecim probis Hominibus de Vicineto, ubi Factum 
aliquod in Judicio deducitur, cum vieini dici non poterunt, qui 
tanta Diſtantià diſtinguuntur? Vero remotos multum a Facto 
duodecim Juratos ibidem eſſe oportebit, poſtquam Reus in Regioni- 
bus illis trigigta quinque (fine aſſignatà Cauſa) de propinquioribus 
calumniaverit. Quare, aut de multum remotis a Facto, de quo 
contenditur, qui Veritatem Facti non agnoſcunt, in Regnis 1liis 
oportebit facere Juratam, aut de Pauperibus, quibus non eſt vere- 
cundia Infamiæ, nec Timor Jacturæ bonorum fuorum, cum ipſa 
non ſint; ipſi etiam, Ruſticitatis Ruditate obczcati, Veritatis clari- 
tatem nequcunt intueri. 

Non igitur mireris, Princeps, fi Lex, qui in Anglia Veritas in- 

uiritur, alias non pervagetur Nationes, ipſæ namque, ut Anglia, 
— nequeunt ſufficientes conſimileſque Juratas, | 


47. 
UNC Princye. Comparationes odioſas effe licèt dixerimus, 


Lex tamen Civiles, in Comparatione per Te faQa, omni 
ſe purgavit a Crimine : Quia, licèt ei Legem Angliz tu prætuleris, 
Odium inde ipſa non meretur, dum neque eam neque Conditores 
ejus increpaſti ; ſed ſoliùm Patriam, ubi alla regit, Cauſam eſſe 
demonſtràſti, quod non tam obtabili Proceſſu, ut Lex Angliz, 
ipſa in dubiis elicit Veritatem. Legem verò Angliæ, in Caſu jam 
per te diſputato, accommodatiorem eſſe Regno illi, quàm eſt Lex 
Civilis, ambigere non ſinimur, quo eam pro Civil commutare 
non appetimus: Sed tamen hæe Legis Angliæ Præeminentia ab 
alterius Crimine non evenit, ſolum enim eam Angliæ Fertilitas fic 
cauſavit. 


CAP. 


ED, licèt non infime, Cancellarie, nos dilectet Forma, qua 
Leges Angliæ in Contentionibus relevant Veritatem, tamen, 

an Modus ille ſacræ repugnet Scripturæ, vel non, paululum agita-— 
mur. Ait namque Daminus T hari æis, Johannis VIII, ** In Lege 
& veſtra 


— 


— 


—— — — — 
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&« veſtra ſcriptum eſt, quia durwum Hominum Teftiminium verum eſi;“ 
„ & huic applaudens Dominus inquit, ** Ego ſum qui Teſtimonium 
«© perhibeo de me ipſo, & Teflimonium perhibet de me, qui miſit me, 
Pater.“ Phariſæi quippe Judzi erant, unde idem erat dicere in 
Lege veſtra ſcriptum eſt, & in Lege Mofaica (quz a Domino per 
Moſen Filiis Iſrael prolata fuit) ſcriptum eſt. Quare huic Legi 
contraire, Legi eſt Divine refragari, quo ſequitur, quod Lex An- 
gliæ, ſi ab hac Lege diſcedat, a Lege divina, cui reluctari non licet, 
ipſa diſcedit. Scribitur etiam, Matthæi XVIII. Quòd Dominus 
(loquens de Correctione fraternà) inter alia fic ait, “ Si autem nm 
te audierit frater tuus, adhibe tecum adhuc unum aut duos, ut in Ore 
* duorum vel trium ſiet omne verbum.” Si in Ore duorum vel trium, 
Dominus omne Verbum ſtatuerit, fruſtra plurium Hominum que. 
ritur in Dubiis Veredictum. Nemo enim poteſt melius aut aliud 
Fundamentum ponere, quam poſuit Dominus. 

Hæc ſunt, Cancellarie, quæ me, de Legis Angliz Proceſſu in 
Probationibus, aliquantulum conturbant, Quare, quid his re- 


A 


ſpondendum eſt a Te, doceri depoſco. 


C AP. XXXII. 


N Ancellarius. Non his, quibus turbaris, Princeps, contrariantur 

Leges Angliz, licet aliter quodammodo ipſæ in dubiis eli- 
ciant veritatem, Quid duorum Hominum Teſtimonio obeſt Lex 
illa Generalis Concilii, qua cavetur, ut non nifi duodecim Teſlium De- 
poſitione Cardinales de Criminibus convincantur ? Si verum eſt 
duorum Teſtimonium, a fortiori Teſtimonium duodecim verum ju- 
dicari debet, dicente Juris Regula, Plus ſemper in ſe continet qued 
* oft minus.” Supererogationis Meritum promittebatur Stabulario, 
fi plus quam duos, quos recepit, Denarios, ipſe in vulnerati Cura- 
tionem erogatiet. Nonne plus quam duos aut tres Teſtes produ- 
cere oportebit quempiam, qui abſentem ſe fuiſſe probare nititur, Tem- 
pore Criminis ſibi impoſiti, quod per duos aut tres Teites Adver- 
ſarius ejus probavit, vel probare paratus eſt ? Sic & qui Teſtes de 
Perjurio convincere ſatagit, multo illis plures producere neceſſe 
habet, quo non ſemper II. vel. III. Hominum Teſtimonium verum 
eſſe judicabitur ; ſed intelligenda eſt Lex illa, quod minore Teſtium 
Numero quam II. veritas in dubiis non debet exquiri, ut patet per 
Bernardum Extra. de Teſti. ca, licet in Glofſa ordinaria, ubi ipſe 
aſſignat diverſos Caſus, in quibus per Leges, plures quam tres 
oportet producere Teftes, viz. in aliquibus eorum V. & in aliquibus 
ſeptem. Per duos etiam Teſtes Veritatem probari poſſe, cum non 
aliter ipſa pateret, utique Leges Angliæ affirmant. Nam (18) ſi 
gue ſutra altum Mare extra Corpus cujuſlibet Comitatis Regni il- 
Jius fiant, quz poſtmodum in Placito coram Admiralls Angliz dedu- 
cantur, per Teſtes illa juxta Legum Angliæ Sanctiones probari de- 
bent. Conlimiliter quoque coram Conſtabulario & Mariſcallo Ang'i# 


(x8) Tranſl, Cap, XXXII, e (18), 
fieri 
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fieri ſolitum eſt de facto, quod in Regno alio actum eſt, dummodo 
ad Juriſdictionem (19) Curie Conſtabularii Cognitio cus pertineat. 
Etiam & in Curiis quarundam Libertatum in Anglia, ubi per (20) 
Legem Miercatoriam proceditur, probant per Feſtes Contractus inter 
Mercatores extra Regnum factos. Quia in Cafibus his non repe- 
riuntur Vicim, per quorum Sacramenta ſuratæ ex duodecim Ho- 
minibus fieri poſſunt, prout de Contractibus & aliis Caſibus infra 
Regnum Angliz emergentibus, eſt fieri confuetum. Similiter, fi 
(*) carta, in qua Teſtas nominantur, Deducatur in Curia Regis, 

roceſius tunc ſiet erga Teſtes illos, ipſi quoque recognoſcent ſimul 
cum XII. Juratoribus per eorum Sacramenta utrum charta illa tit 
factum ejus, cujus ſupponitur, annon. Quare, Legem, qua Tel- 
tibus Veritas extorquetur, Lex Angliz non condemnat, maximè 
cum Neceſſitas id depoſcat ; quia & fic faciunt ipſæ Leges Angliz 
nedum in Caſibus jam notatis, ſed etiam in quibuſdam Caſibus 
aliis, quos non expedit hie notare. Sed per Teſtes folum Lex ipſa 
nunquam Litem dirimit, quæ per Juratam XII. Hominum decidi 
poterit, cum fit modus iſte ad veritatem eliciendam multo potior & 
efficacior, quam eſt Forma aliquarum aliarum Legum Orbis, & 
remotior-a Corruptionis & Subornationis periculo, Nec poteſt hac 
procedendi Forma in Cauſa aliqua ob Defectum Teſtium deperire, 
neque Teſtium (ſi qui fuerint) Atteſtatio Effectum debitum non 
ſortiri, nec perjurari poſſunt duodecim Homines hujuſmodi, quin 
pro eorum Crimine ipſi acerbiſſimè puniantur, & nihilominus Pars, 
per eorum Depoſitionem gravata, Remedium debitum conſequetur: 
ac, non fient hæc per extraneorum aut ignotorum Hominum Arbt- 
trium aut Dictamen, ſed per proborum Nobilium, & Fide digno- 
rum, vicinorum Partibus, Sacramentum, quibus Partes illæ nullam 
habent Cauſam Calumpniæ aut Diffidentiæ de eorum Ditto. O 
quam horrendum & deteſtabile Diſcrimen ſzpe accidit ex Forma 
per Depoſitionem Feſtium procedendi ! Nonne, fi quis clandeſ- 
tinum contrahat Matrimonium, & poſtea coram Teſtibus Mulierem 
aliam ipſe (a) affidaverit, cum eadem conſummare Matrimonium 
arctabitur in () Foro contentioſo, & poſtea in {b) pœnitentiali Foro 
judicabitur ipſe concumbere cum prima, fi debitè requiratur, & 
pœitere debet quoties ex Actione propria concubuerit cum ſecunda, 
licet in utroque Foro Judex fuerit Homo unus & idem. Nonne 
in hoc Caſu, ut in Fob ſeribitur, Perplexi ſunt Tefticuli Leviathan? 
Proh Pudor, vere perplexi ſunt; nam cum neutra Mulierum harum, 
neque cum alia contrahens iſte extunc concumbet, fine Animad- 
verſione in Foro Contendentium & Pœnitentium. Quale Malum, 
Inconveniens, aut Niſcrimen per Modum & Formam Proceſlts 
Legis Angliz imp-flibile eſt in Caſu aliquo evenire, etiam fi Le- 
viathan iple ea generare nitatur. Nonne vides jam, _ cla- 
riſſime, Leges Angliæ tanto magis clareſcere, quanto eiſdem Tu am- 
plius reluctaris? 


(19) Tranſl. Cap. XXXII. g (19), (20) Ibis. h (20.) (®) Ibid. i. 
(a) Ibid, Kk. (6) Ibid, i, k. 
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Ci A FT. AAXHNIL 


Rinceps, Video, inquit, & eas inter totius Orbis Jura (in 

Caſu, quo tu jam tudaſti) præſulgere conſidero, tamen Pro. 
genitorum meorum Angliæ Regum quoſdam audivimus, in Le- 
gibus ſuis minimè delectatos, (21) ſatagentes pro inde Leges Civiles 
ad Angliæ Regimen inducere, & patrias * repudiare ſuiſſe co- 
natos: horum reverà Conſilium vehementer admiror. 


cr xxXIV. 


Ancellarius. Non admirareris, Princeps, ſi Cauſam hujus Co- 
naminis Mente ſollicità pertractares. Audiſti namque ſupe- 

rius quomodo inter Leges Civiles præcipua Sententia eſt, maxima 
ſive Regula, illa quæ tic canit (22) Que Princip: placuit, Legis 
habet vigorem; qualiter non ſanciunt Leges Angliz, dum nedum 
Regaliter, ſed & Politicè Rex ejuſdem dominatur in Populum ſuum, 
quo ipſe in Coronatione ſua ad Legis ſuæ obſervantiam aſtringitur 
Sacramento, quod Reges quidam Angliz gre ferentes, putantes 
proinde fe non liberè dominari in Subditos, ut faciunt Reges Re- 
galiter tantum principantes, qui Lege Civili, & potiſſime prædictà 
Legis illius Maxima regulant Plebem ſuam, quo ipſi ad eorum Li- 
bitum Jura mutant, nova condunt, Pœnas infligunt & Onera im- 
ponunt Subditis ſuis, propriis quoque Arbitriis, Contendentium, 
cum velint, dirimunt Lites. Quare, moliti ſunt ipſi Progeni- 
tores Tui hoc Jugum Politicum objicere, ut conſimiliter & ipſi in 
ſubjectum Populum Regaliter tantum dominari, ſed potius debac- 
chari queant ; non attendentes, quod æqualis eſt utriuſque Regis 
Potentia, ut in prædicto Trafatu de Natura Legis Nature docetur, 
& quod. non Jugum, ſed Libertas eſt, Politicè regere Populum, 
Securitas quoque maxima nedum Plebi, ſed & ipſi Regi, Allevatio 
etiam non minima Solicitudinis ſuæ. Quæ ut Tibi apertiùs pa- 
teant, utriuſque Regiminis Experientiam percunctare, & Regimine 
tantum Regali, qualiter Rex Franciz principatur in Subditos ſuos, 
Exordium ſumito; deinde, a Regalis & Politici Regiminis Ef- 
fetu, qualiter Rex Angliz dominatur in ſibi ſubditos Populos, Ex- 
pecientiam quære. | 


c AP. XXXV. 


Eminiſcere, Princeps divine, qualiter Villas & Oppida Regni 
Francia Frugum opulentiſſima, dum ibidem peregrinabaris, 
contpexiſtt, Regis Terrz illius Haminibus ad Arma, & eorum Equis 
ita onuſta, ut vix in eorum aliquibus quam magnis Oppidis Ju 


(zt) Tranſl, Cap, XXXIII. (22), (22) Cap. XXXIV, a (22). 
hoſpi- 
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hoſpitari valebas : ubi ab Incolis didiciſti, Homines iilos, licet in 
Villa una per Mlenſem aut duos perhendinaverint, nihil prorſus pro 
ſuis aut Equorum ſuorum Expenſis folviſſe, aut ſolvere velle ; ſed, 
quod pejus elt, (a) arctabant Incolas villarum & Oppidorum, in 
qua delcenderant, fibi de venis, Carnibus, & aliis, quibus indige- 
bant, etiam carioribus Neceſſariis quam ibi reperiebantur, a circum- 
vicinis Villatis, ſuis propriis Sumptibus providere. Et fi qui fic 
facere renuebant, concito Fuſtibus cæſi properè hoc agere com- 
peilebantur ; ac demum conſumptis in Villa una Victualibus, Fo- 
calibus, & Equorum præbendis, ad Villam aliam Homines illi pro- 
perabant, eam conſimiliter devaſtando, nec Denarium unum pro 
aliquibus Neceſſariis ſuis, etiam aut Concubinarum ſuarum, quas in 
magna Copia ſecum ſemper vehebant, vel pro (5) ſotularibus, Ca- 
ligis, & aliis hujuſmodi, uſque ad minimam earum Ligulam ſol- 
verunt, fed fingulas fuas qualeſcunque Expenſas Habitatores Vil- 
larum, ubi moras fecerunt, ſolvere coegerunt, Sicque & factum 
eſt in omnibus Villis & Oppidis non muratis totius Regionis illius, 
ut non fit ibi Villula una expers de Calamitate iſta, quz non ſemel 
aut bis in Anno, hac nephanda Preſſurà depiletur. Præterea non 
patitur Rex quenquam Regni ſui Salem edere, quem non emat ab 
ipſo Rege, Pretio, ejus ſolum Arbitrio, aſſeſſo. Et fi inſulſum 
Pauper quivis mavult edere, quam Salem excellivo Pretio compa- 
rare, mox compellitur ille, tantum de Sale Regis ad ejus Pretium 
emere, quantum congruet tot Perſonis quot ipſe in Domo fua fovet. 
Inſuper omnes Regni illius Incolæ dant, omni Anno, Regi ſuo 
guartam Partem omnium Vinorum quæ ſibi accreſcunt ; & omnis 
Caupo quartum Denarium Pretii Vinorum, quæ ipſe vendit ; & ultra 
hac, omnes /illz & Burgi ſolvunt Regi annuatim ingentes Summas 
ſuper eos aſſeſſas, pro Stipendiis Hominum ad Arma; ſic quod 
Armata Regis, quæ quam magna ſemper eſt, paſcatur annuatim de 
Stipendiis fuis, per Pauperes Villarum, Burgorum, & Civitatum 
Regni. Et ultra hc, quzelibet villa ſemper ſuſtinet (c) Sagittarios 
Guos ad minus, & aliquæ plures in omni (4) Apparatu, & Abili- 
mentis ſufficientibus ad ſerviendum Regi in Guerris ſais, quoties ſibi 
libet eos ſummonere, quod & crebrò facit; ac iis non ponderatis 
maxima Tallagia alia ſunt omni Anno aſſeſſa ad opus Regis, ſuper 
quamlibet Villam ejuſdem Regni, de quibus non uno Anno ipſi al- 
leviantur. Hiis & nonnullis alis Calamitatibus Plebs illa laceſſita 
in miſcrià non minima vivit, Aquam quotidie bibit, nec alium, niſi 
in ſolemnibus Feſtis, Plebeii guſtant Liquorem. Freccis five Col- 
lobitis de Canabo ad modum Panni Saccorum teguntur, (e) Panno 
de Lani, præterquam de Vilifſima, & hoc ſolùm in Tunicis ſuis 
ſubtus Froccas illas, non utuntur, neque () Caligis niſi ad Genua 
diſcooperto Reſiduo Tibiarum, Mulieres eorum nudipedes ſunt ex- 
ceptis Diebus feſtis, Cares non comedunt, Mares aut Fœminæ 
tbidem præter Lardum Baconis, quo impinguant Pultnentaria ſua 
in minima Quantitate. Carnes afſatas c:@aſue allias ipſi non 
guſtant, p:zterquam interdum de Inteſtiuis & Capitibus Anima- 


(a) Tranſl, Cap. XX XV. c. (I) Idid. d. (c) Ibid. g. (d) Iid. h. (=) Ibid. k, 
(/) Ibid, e. 
lium 
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tum pro Nobilibus & Mercatoribus occiforum. Sed Gentes ad 
Arma comedunt Alitilia ſuay ita ut vix Ova eorum ipſis relin. 
quantur, pro ſummis veſcenda Deliciis. Et f quid in Opibus eis 
aliquando accreverit, quo locuples eorum aliquis reputetur, concitd 
ipſe ad Regis Subſidium plus vicinis ſuis cæteris oneratur, quo extunc 
convicinis cæteris ipſe æquabitur paupertate. Hæc, ni fallor, 
Forma eſt Statùs Gentis plebanæ Regionis illius, Nobiles tamen 
non ſie Exactionibus opprimuntur. Sed ſi eorum aliquis calum- 
niatus fuerit de Crimine, licet per Inimicos ſuos, non ſemper 
coram Judice ordinario ipſe convocari ſolet: Sed quam fzpe in 
Regis Camera, & alibi in privato Loco, quandoque vero ſolùm per 
Internuncios, ipſe inde alloqui viſus eſt, & mox ut Criminoſum eum 
Principis Conſcientia, Relatu aliorum judicaverit, in Saces poſitus, 
abſque Figura Judicii, per Præpoſiti Mariſcallorum miniſtros noc- 
tanter in — projectus ſubmergitur, qualiter & mori audiviſti 
majorem multo numerum Hominum, quam qui legitimo Proceſſu 
Juris convicti extiterunt. Sed tamen, quod 3 placuit (juxta 
Leges Civiles) Legis habet Vigorem. Etiam & alia Enormia hiis 
ſimi ia, ac quædam hiis deteriora, dum in Francia, & propre Reg- 
num illud converſatus es, audiſti, non alio, quàm Legis illius, Co- 
lore, deteſtabiliter, damnabiliterque perpetrata, quæ hie inſerere, 
noſtrum nimium Dialogum protelaret: Quare, quid Effectus Legis 
Politicæ & Regalis, quam quidam Progenitorum Tuorum pro 
Lege hac Civili commutare niſi ſunt, operatus eſt in Regno Angliæ, 
a modo viſitemus, ut utraque Legum Experientia doctus, quæ 
earum Tibi eligibilior fit, ex earum Effectibus elicere valeas, cum 
(ut ſupra memoratur) dicat Philoſophus, quod, ** Oppojita, juxta 


ſe poſita, magis apparent.” 


C A P. XXXVI. 


N Regno Angliz, nullus (a) perhendinat in alterius Domo invito 
I Domino, ſi non in Heſprtris publicis, ubi tune pro omnibus, que 
ibidem expendit, ipſe plenariè ſolvet ante ejus abinde Receſſum: 
nec impunè quiſque Bona alterius capit fine Veluntate Proprietarii 
rorundem, ne que in Regno illo præpeditur aliquis ſibi de Sale, aut 
quibuſcunque Mercimoniis altis ad proprium Arbitrium, & de quo- 
cunque Venditore, providere. Rex tamen neceſſaria Domũs ſuæ, 
per rationabile Prettum juxta Conſtabulariorum Villarum Diſcretiones 
aſſidendum, invitis Poſſeſſoribus, per Officiarios ſuos capere poteſt: 
ſed Nihilominus Pretium illud in Manibus, vel ad Diem per ma- 
jores officiarios Domis ſuz limitandum, folvere per Leges ſuas ob- 
noxius eſt: quia nullius ſubditorum ſuorum Bona juxta Leges illas 
ipſe deripere poteſt ſine Satisfactione debita pro eiſdem. Neque 
Rex ibidem, per ſe, aut Miniſtros ſuos, Tallagia (Y), Subſidia aut 
quævis Onera alia, imponit Legiis ſuis, aut Leges eorum mutat, 


vel novas condit, /ine Conce/ficne, vel Aſſenſu totius Regni ſui, in 


(a) Tranſl, Cap. XXXVI, a, (8) Cap, XVII, e. 
4 Par- 
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Parliaments ſuo expreſſo. Quare Inccla omnis Regni illius, Fruc- 
tubus quos ſibi parit Terra ſua, & quos gignit Pecus ejus, Emolu- 
mentis quoque omnibus, quz Induitria propria vel aliena, ipſe 
Terra Marique Jucratur, ad Libitum proprium utitur, nulliùs pra- 
peditus Injuria vel Rapina, quin ad minus inde debitas conſequitur 
(e) Emendas; unde Inhabitantes Terram illam locupletes fu; t, 
abundantes Auro & Argento, & cunctis neceſſariis Vitæ. Aquam 


ipſi non bibunt, niſi quod ob Devotionis & Pcenitentize Zelum 


aliquando ab aliis Potubus ſe abſtinet, omni Genere Carnium & 
Piſcium ipſi in Copia veſcuntur, quibus Patria illa non modice eſt 
referta, Pannis de Lanis bonis ipſi induuntur in omnibus Operi- 
mentis ſuis, etiam abundant in Le&i/terniis, & quolibet Suppel- 
jectili cui Lana congruit, in omnibus Domibus fuis, necnon opu- 
lenti ipfi ſunt in omnibus (4) Huſtilimentis Domũs, neceſſariis Cul- 
turæ, & omnibus quz ad quietam & felicem vitam exiguntur, ſe- 
cundum Status ſuos. Nec in Placitum ipfi ducuntur, niſi coram 
Judicibus ordinariis, ubi illi per Legis Terrz juſtè tractantur. Nec 
allocuti five implacitati ſunt de Mobilibus aut Poſſeſſionibus ſuis, vel 
arrettati de Crimine aliquo qualitercunque magno & enormi, niſi 
ſecundum Leges Terre illius, & coram Fudicibus antedictis. Et hii 
ſunt Fructus, quos parit Regimen Politicum & Regale Ex quibus 
Tibi jam apparent Experientiæ Effectus Legis, quam quidam Pro- 
genitorum Tuorum objicere conati ſunt. 

Superiùs quoque Tibi apparent Effectus Legis alterius, quam 
tanto Zelo, Loco Legis iſtius, ipſi nifi ſunt inducere, ut ex Fruc- 
tibus earum T'u agnoſcas eas. Et nonne Ambitic, Luxus, & Li- 
bido, quos prædicti Progenitores Tui Regni Bono præferebant, eos 
ad hoc Commercium concitabant ? Contidera igitur, Princeps op- 
time, & jam alia quæ ſequentur. 


C AP. XXXVII. 


Anctus Themas in Libro, quem Regi Cypri de Regemine Prin- 
cipum ſeripſit, Quòd (a) Rex datur propter Regnum, & nan 

* Regnum propter Regem.” Quo, omnis Poteſtas regia referri de- 
bet ad Bonum Regni ſui, quod effeCtive conſiſtit in Defenſione 
guſdem ab exterorum Incurſibus, & in Tuitione Regnicolarum, & 
Bonorum ſuorum ab Indigenarum Injuriis & Rapinis. Quare Rex, 
qui hæc peragere nequit, impotens eſt neceſſariò judicandus, Sed fi 
ipſe Paſſionibus propriis, aut Penuria ita oppreſſus eſt, quod Manes 
ſuas cohibere nequit a Depilatione Subditorum ſuorum, quo ipſemet 
eos depauperat, nec vivere ſinit & ſuſtentari propriis Subſtantiis luis : 
quanto tunc impotentior ille judicandus eſt, quam fi eos defendere 
ipſe non fufficeret erga aliorum Injurias ? Revera, Rex talis nedum 
impotens, ſed & ipſa Impotentia, dicendus eſt, & non liber judi- 
cart poteſt, tantis Impotentiæ Nexubus vinculatus, E regione, Rex 
liber & potens eſt, qui Incolas ſuos erga Exteros & Indigenas, eorum 


(0) Tranſl, Cap, XXXVI. e. ( Ibid, 2. ( Ciy, XXXVII. b. 
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quoque Bona & Facultates, nedum erga Vicinorum & Concivium 
Rapinas defendere ſufficit, ſed erga propriam Oppreſſionem & Ra- 
pinam, licet ſibi Paſſiones, Neceſſitateſque hujuſmodi reluctentur. 
Luis enim potentior, liberiorve efſe poteſl, quam qui non ſolum alios, jid 
& /cipſum ſufficit debellare? Quod poteſt, & ſemper facit Rex Po- 
liticè regens Populum ſuum. Quare Experientiæ Effectu Tibi con- 
ſtat, Princeps, Progenitores Tuos, qui ſic Politicum Regimen ab- 
Jicere ſatagerunt, non ſolùm in hoc non potuiſſe nanciſci Potentiam, 
quam optabant, videlicet ampliorem, ſed & ſui Bonum, ſimiliter & 
Bonum Regni ſui, per hoc, ipſi Diſcrimini expoſu.ſſent, & Peri- 
culo grandiori, Tamen hxc, quæ jam de Experientiæ Effectu 


practicata Potentiam Regis Regaliter tantum præſidentis exprobrare 


videntur, non ex Legis ſuæ Defectu proceſſerunt, fed ex Incuria, 
Negligentiaque taliter principantis, Quare, ipſa Dignitatem illam 
potentia non minuunt, a Dignitate Regis Politice regulantis, quos 
Paris eſſe Potentiæ, in prædicto Trattatu de Natura Legis Nature, 
luculenter oſtendi. Sed Potentiam Regis Regaliter tantùm princi- 
pantis difficilioris eſſe Exercitii, ac minoris Securitatis ſibi & Po- 
pulo ſuo, illa clarifſime jam demonſtrant, quo optabile non foret 
Regi prudenti Regimen Politicum pro tantum Regali commu- 
tare. Unde & Sanctus Thomas ſupradictus optare cenſetur, ut 
omnia Mundi Requa Politicè regerentur. 


C AP. XXXVIII. 


UNC Princeps. Parce, obſecro, Cancellarie, quod te ad 

tantam a Propoſito tuo Digreſſionem compuli Quæſtionibus 
meis; mihi namque perutilia ſunt, quæ hac Occaſione exaraſti, 
licet te parumper retardaverint a Meta Intentionis Tuz, ad quam, 
ut tu jam celeriùs properes, flagito, & primo, ut aliquos alios 
Caſus, in quibus Legum Angliæ & Civilium diſcrepant Sententiæ, 
ut promiſiſti & cœpiſti, mihi enarres. 


CAP. XXXIX. 


Ancellarius. Quoſdam Caſus alios, in quibus diſſentiunt Leges 

prædictæ, ut petis, Princes, detegere conabor. Sed tamen, 

quæ Legum earum præſtantior ſit in Judiciis ſuis, non meo, ſed 
Arbitratui Tuo relinquam. | 

(23) Prolem ante Matrimonium natam, ita ut pf, legitimam Lex 

Civilts & ſuccedere facit in Hereditate Parentum ; ſed Prolem, quam 


Matrimonium non parit, ſuccedere non ſinit Lex Anglorum, naturalem 


tantùm eam eſſe, & non ſegitimam proclamans. Civiliſtæ in Cuſu 
hoc Legem eorum extollunt, quia Incitamentum eam eſſe dicunt, 
quo Matrimonii Sacramento ceſſet Peccatum, per quod alias duo- 
rum Animæ interirent; præſumendum quoque eſſe dicunt, tales 


(23) Tranſl. Cap. XXXIX, a (23). 
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fuiſſe contrahentium Animos in primo eorum Concubitu, quales 
eſſe demonſtrat ſubſequens Sacramentum, Eccleſia ctiam Þt cetus 
hujuſmodi habet pro legitimis. Hzc, ni fallor, tria Fulcimenta 
ſunt majora, quibus ipft approbant, detenduntque Legem ſuam. 
Ad que fic reſpondent Legis Angiie periti + primo dicunt, quod 
Peccatum primi Concubitys in Caſu propolito nan purgatur per ſub/e- 
quens Matrimonium, licèt ejus merito Delinquentium quodam modo 
minuatur Pœna. Dicunt etiam, quod Peccati illius conſcii tanto 
minus inde pœnitent, quo Leges Tranſgreſſoribus illis favere con- 
ſiderant: Quali etiam Conſideratione procliviores ipſi redduntur ad 
committendum Peccatum, per quod nedum Dei, ſed & Eccletiz Præ- 
cepta negligunt. Unde Lex illa nedum Delinquentium participat 
Culpà, ſed & Legis bonæ Natura ipſa declmat; cum Lex fit 
Sanctis ſancta, jubens hone/ta, & prohibeus contraria : qualia ipſa non 
prohihet, ſed patiùs ad inhone/ia Animes labentium inuitat. Nec 
vallari poteſt Lex iſta per hoc, quod Eccleſia Fœtus hujuſmodi pro 
legitimis habet. Pia namque Mater illa in quam plurimis diſpenſat, 
quæ fieri ipſa non concedit ; diſpenſativa enim laxavit Apoſtolus 
Virginitatis Fræna, quod conſulere noluit, cum omnes ipſe volu- 
erit, ut ſe Virgines permanſiſſe. Et abſit, ut Mater tanta a Fil.is 
ſuis, in Caſu iſto, Pietatem ſuam cohiberet, dum ſzpe, ipti etiam 
Legis hujus Civilis Fomento concitati, incidunt in Peccatum. Et 
per Matrimonium ſubſequens docetur Ecclefia, Contrahemtes pœni- 
tere de præterito, & de futuro per Matrimonium ſe velle cohibere. 
Sed lnge alium in hoc Caſu Lex Augliæ Effictum operatur, dum ip ſa 
non concitat ad Peccatum, neque Peccantes fovet, ſed terret eos, & ne 
peccent, minatur Penas : Carnis etenim Illicebrz Fomento non 
egent, egent vero Frænis, quia Irritamenta Carnis laſ-iva & quaſi 
infatigabilia ſunt. Et Homo, quum individuo perpetuart nequit, 
perpetuari naturaliter appetit in Specie ſua, quia omne quod vivit 
aſſimilari cupit Cauſæ prime, quæ perpetua eſt & æterna. Unde 
lit, quod plus deleciatur Homo in Semſu Tuctas, quo ſervatur ſpecies 
eius, quam in Senſa Gujtiis, quo confervatur individuum. Quare 
Nee, ulciſcens in Filium qui ejus Padenda revelavit, nepoti ſuo 
Filio Delinquentis maledixit, ut inde plùs cruciaretur Reus, quam 
proprio poſſit Incommodo. Quare Lex que vindicat in Pregeniem 
Delinquentis pena.ius prohbibet Peccatum, quam que ſolum Delinguen- 
tem flagellat. Ex quibus conſiderare licet, quanto Zelo Lex Angle 
illicitos proſequitur Concubitus, dum ex eis editam Prolem ipſa 
nedum judicat non eff legitimam, ſed & ſuecedere profiibet in Pa- 
trimonio Parentum. Num quid tune, Lex iſta caita non eſt? & 
non fortiùs, firiniùſque repellit Pe:catum, quam facit Lex præ- 
dicta Civilis, quæ cito, & quaii inultum Luxuriz Crimen re- 
mittit ? 


D CAP, 
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CAT XL. 


Reterea, Lrgrs Civiles dicunt, Filium naturalem tuum eſſe 
* Filicm Petuli.“ De quo Metricus quidam tic ait, 


Cui Pater eft Populus, Pater eſt ſibi nullus & omnts : 
Cui Pater et Populus, non habet ipſe Patrem. 


Et dum Proles talis Patrem non habuit Tempore Nativitatis ſuz, 
quomodo ex poſt facto ipſe Patrem nanciſci poterit, Natura non 
novit, Quo, fi ex Fornicatoribus duobus Mulier una Filios pe- 
perit duos, quam poſtea unus ex Concubinariis illis ducat in Uxo- 
rem, quis ex Filiis hiis duobus per Matrimonium illud legitimatur ? 
Opinio ſuadere poteſt, fed Ratio reperire nequit, dum ambo Filii illi 
Populi Feetus judicati ſemel Parentes ignorabant. Inconſonum 
333 videretur, quod in Matrimonio illo extunc ah cadem 

uliere natus, cujus Generatio ignorari non poterit, expers eſſet 
Hzreditatis, & Filius neſcius Genitoris ſui ſuccederet Patri & Matri 
ejus, maximè infra Regnum Angliæ, ubi Filius ſenior ſolus ſuccedit 
in Hereditate paterng; & non minus incongruum eſſe ſentiret Ar- 
biter æquus, fi Filius ex Stupro æqualiter participaret cum Filio ex 
legitimo Thoro Hæreditatem, quæ Jure Civili inter maſculos divi- 
denda eſt. Nam Sanctus Auguſtinus, XVI. Libro de Civitate Dei, 
lic. ſcribit. Abraham omnem Cenſum ſuum dedit Iſaac Filis ſus, Filiis 
autem Concubinarum dedit Dationes Ex quo videtur innui, quod 
Spuriis non debetur Hæreditas, ſed Victũs neceſſitas. Hzc 3lle, 
Sub Nomine vero Spurii denotat Augiſtinus, omnem Fœtum ille- 
gitimum, qualiter & ſæpiùs facit Scriptura ſacra, quæ Neminem 
vocat Baſtardum. Ecce Differentiam non minimam ſentit Au- 
guſtinus, ſentit & Abraham inter Succeſſionem Spurii & Fihi ex legi- 
timo Concubitu. Cæterum, omnes Filios illegitimos reprehendit 
Scriptura jacra ſub Metaphora hac, dicens, ** Spuria Vitulamina 
non dabunt Radices altas, nec flabile Fundamentum collocabunt,” Sap!- 
entiz IV. Reprehendit & Eccleſia, quz eos a facris repellit Ordi- 
nibus, & fi cum tali diſpenſaverit, non eum tamen permittit Dig- 
nitate præeſſe in Eccleba Dei. Congruit idcirco Legi Hominum, 
in Succeſſionis Beneficio minuere, quos Eccleſia indignos judicat 
facro Ordine, & quos ipfa repellit ab omni Prælatià: ipſos etiam, 
quos Scriptura facra in Natalibus minoratos judicat a legitiniè pra- 
creatis, Geden autem, Virorum fortiſſimus, LXX. Filios in Ma- 
trimonio legitur procreaſſe, & non ii unum ſolum habuiſſe ex 
Concubinà; Filius tamen ipſe Concubinæ omnes Filios illos legs. 
gitimos nequiter peremit, excepto uno ſolo, Judicum IX. Quo, 
in Notho uno plus Malitiæ fuiſſe deprehenditur, quam in Fiſis 
legitimis LXIX. Tritum etenim Proverbium eſt, (24) Si ton: 
ei Baſtardus, hac ei venit a Caſu, videlicet Eratid ſpeciali, ſi autem 


(24) Tranſl. Cap. XL. 2 (24) 
mal u. 
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mals ipſe fucrit, hoc ſibi accidit a Naturd. Corruptionem namque 
& maculam quandam cenſetur illegitimus Partus contrahere a Pec- 
cato Genitorum ſuorum fine Culpa ejus, ut maximam nos con- 
traximus omnes a Crimine primorum Parentum, licet non tan- 
tam: aliam tamen Nothi quam legitimi contrahunt Maculam ex 
Genitura ſua, eorum namque Cenerationem mutua utriuſque Pa- 
rentis Libido culpabilis operatur, qualiter in legitimis, caſtiſque 
Amplexibus Conjugatorum ipſa non ſolet debacchari, mutuum fane 
& commune eſt Peccatum taliter Fornicantium, Quo, primo ſimi- 
mum Peccato magis ſevit in Fœtum, quam Peccatum aliter, ſoli- 
rarieque Peccantium, ut exinde Natus potiùs Peccat: Filius dici 
mereatur, quam Filius Peccatorum. Quare Sapi ntiæ Liber Ge- 
erationes has duas diſtinguens de Generatione legitimà fic affatur, 
* O quam fulchra eſt caſia Generatio cum ciaritate | Immorta is et 
enim Memoria illius, quoniam apud Deum nota et & aud Ho- 
* mines.” Altera vero non eſt nota apud Homincs, quo F ili ex 
ea nati, Filii Pupuli nominantur. De Generatione utique illà 
altera, Liber ille dicit, Ex iniguis cmnes Ni. ii qui naſcuntur, Teftes 
« ſunt Nequitie adverſus Parentes ſuss, in Interregatione ſua.” (Sa- 
pientiæ eodem IV. cap.) Interrogati etenim de Parentibus ſuis, 
eorum ipſi revelant Peccatum, ut Filius Ne nequam revelavit Pu- 
denda Patris fui, Creditur idcirco, cæcum illum Natum, de quo 
Phariſæi, Johannis IX. dixerunt ** Tu in Peccatis natus es totus, 
fuiſſe Baſtardum, qui naſcitur totaliter ex Peccato ; & dum ſub- 
ditur, “ Et tu doces nos?“ videtur eos intellexiſſe, Baſtardum 
non ut legitimum in Naturalibus eſſe diſpoſitum ad Scientiam & 
Doctrinam. Non igitur bene dividit Lex illa, quz Baſtardos a 
Nativitate, & legitimos parificat in Hzreditate paterna, cum eos 
diſpares judicet Eecleſia in Hæreditate Dei; ſimiliter & diſtinguat 
ſacra Scriptura in Forma prænotatà, dividatque natura in Donis 
ſuis, ſignans naturales tantum nævo quaſi naturali quodam, Jicet 
latente in Animis ſuis. Quam igitur Legum iſtarum, Anglicarum, 
viz. & Civllium, in Caſu hoc, Tu Princeps illuſtriſſime, amplecteris 
& judicas preferendam ? | 


C A P. AEk 


Rinceps, Reverà eam, que fortias a Regno Peccatum eliminat, 

& firmius in eo Virtutem con/ervat, Arbitror etiam illos in 

egis humanz Beneficiis minorandos, quos Lex divina indigniores 

conſiderat, & quos poſtponit Eceleſia in Beneficiis ſuis, Natura 

quoque procliviores judicat ad peccandum. Cancellarius Rectè 

æſtimo Te ſentire, quare & Caſus alios memorabor, in quibus 
diſerepant he leges duæ. 
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CAP. XIII. 


Eges Civiies fanciunt, quod (25) * Partus ſemper ſequitur 
Fentrem.” Ut, fi Mulier ſervilis Conditions nubat Viro 
 Conditionis liberæ, Proles eorum Servus erit: Et è converſo, Ser- 
vus maritatus Liber, non niſi Liberos gignit. Sed Lex Angliz 
nunguam Mairis, fed ſemper Fatris Cenditionem imitari Partum judi- 
cat. Ut ex Libera, etiam ex Nativa, non nifi Liberum Liber 
generet; & non nifi Servum in Matrimonio procreare poteſt Servus. 
Quæ, putzs, Lezum harum melior eſt in Sententiis ſuis ? Crur'elis 
eſt Lex, quz Liberi Prolem fine Cu'pa ſubdit Servituti. Nec 
minus crudelis cenſetur, quæ Liberæ Sobolem ſine Merito redigit 
in Servitutem. Legiſiæ vero dicunt; Leges Civiles prævalcre in 
hiis Judiciis ſuis. Nam dicunt, quod “ en poteſt Arbor mala 
% PFruflus bonos facere, neque Arbor bona Fruftus malos facere.“ Ac 
omnis Legis Sententia eſt, quod Plantatio quælibet cedit Solo quo 
inſeritur; certior quoque multo eſt Partus, quæ eum fuderunt 
viſcera, quam quis eum Pater procreavit. Ad hæc Legis Angliæ 
Conſulti dicunt, quod ** Partus ex legitime Thoro non ce-tins neſcit 
„ Matrem quam Genitirem ſuum.” Nam ambæ Leges, quiz jam 
contendunt, uniformiter dicunt, quod ** iþ/e g Pater, quem Nuptic 
'* demonſirant.” Nunquid tune magis eſt conveniens, ut Fili 
Conditio ad Patris potius quam ad Matris Coriditionem referatur, 
cùm de Conjugatis dixerat Adam, ** Erunt ipſi duo in Carne und ;” 
quod Daminus exponens in Euangelio ait, Fam non ſunt duo, ſed 
* wna Caro,” Et cum Maſculinum concipiat Fœmininum, ad 
maſculinum quod dignius eſt referri debet tota Caro fic facta una. 
Quare Adam & Evam vocavit Dominus, nen Evan, ſed quia Caro 
una ipſi erant, ambes eos vocavit ipſe nomine Viri, videlicet, 
Adam, ut patet Geneſis quinto Capitulo, Ipſæ quoque Civiles 
Leges dicunt, quod Mulieres ſemper coruſcant Radiis Maritorum 
ſuorum. Unde C. Qui Profefſione ſe exciſunt, Libro nono, L. fi. 
Textus fic loquitur (26) * Aulieres Honore Maritorum erigimus,” 
& Genere nobilitamus, & Forum ex corum Perſona ſtatuimus, & 
Demicilium mutamus. Sin autem“ Minis Ordinis Virum p:jtea 
« ſorutte, pricre Dignitate- private, poſtcricris Mariti conſequantur 
& Cnaitionm & Damicilium.“ Et chm Nomen Patris, & non 
Matris, gerat Proles omnis, & maxime maſculina, unde tunc pro- 
venire poter.t, quod Filius, Ratione Mattis, amitteret Honorem, 
Conditionemve Patris ſui mutaret, cujus tamen Nomen ipſe reti- 
nebit, præſertim dum Honore Patris ejuſdem ac Conditione re- 
ipilenceat Mater ejus, & dum Viri Honor vel Conditio nunquam. 
per Uxoris Vitium denigratur. Crudelis nempe cenſeretur I. ex, 
quæ, fine Causa, Filium Liberi Servituti committit ; & Terram, 
pro qua Liber ille, innocens a Crimine, ſudavit innocentis Fiji tus 
Litulo, non ſudanti tradet extranco poſſidendam, ac Patris Nonien 


(25) Trand, Cap. XIII. a (25), (26) Ibid, b (26). 
| etiam 
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etiam Filii Servitutis Nota commaculat. Crudelis etiam neceſſeriò 
judicabitur Lex, qua Servitutem augmentat, & minuit Libertatem, 
Nam pro ea Natura ſemper implorat humana. Quia, ab Homine, 
& pro Vitio, introducta eit Scrvitus. Sed Libertas a Deo Ho- 
minis eſt ihdita Nature, Quare ipla ab Homine ſublata ſemper 
redire gliſcit, ut facit omne quod Libertate naturali privatur, Quo 
ipſe & crudelis judicandus eſt, qui Libertati non favet. Hec con- 
ſederantia Angle Jura in Omni Caſu Libertati dant Favorem. Et 
licet Jura ia judicent cum Servum, quem Serdus in Canju is ex 
Liberd procreavit, non per hoc Jura illa rigida crudeliave ſentiri 
poterunt. Nam Mulier, quæ Conjugio Servo fe ſubjecit, facta ei 
Caro una, quo ipſa, ut dicunt Leges ſupraſeriptæ, ejus conſequitur 
Conditionem, & proprio Arbitrio ſe fecit Ancillam, fed potiùs 
Servam, nyllatenus a Lege coacta, qualiter & faciunt qui le Servos red- 
reddunt in Curiis Regum, vel in Servitutem ſe vendunt, nullatenus ad 
hoc compulii, Quo modo tune Liberum fancire poſſunt Leges Fi- 
lium illum ; quem mater talis taliter eſt enixa? Nunquam enim ſie ſub- 
jectus eſt Vir Uxori, lic#t maxima Domina ipſæa fuerit, ut Subjecta 
eſt Libera hæc Servo, quem ipſa facit Dominum ejus, dicente 
Damino Uxori omni, ** Eris. ſub Hoteſtate Viri, & ipſe dominabitur 
e tibi,” Et quid eſt, quod dicunt Legiſtæ illi de Fructu Arboris 
bonæ vel malæ, nonne conditionis Libere vel Servilis eſt · Uxor 
omnis, qualis eſt Maritus <jus ? Et in cujus Sale plantavit 
Maritus, dum Uxor tus eft ſibi Caro una! nonne in propria * Quid 
fi Surculum dulcis Nature inſeverit ipſe Stipiti Arboris acerbæ, 
dummodo Arbor illa ejus eſt, Nonne Fructus (licet ex Stipite redo- 
lent) ſemper ſint Fruftus eus; ſic ex Muliere genita Proles Mariti 
eſt Progenies, fuerit mater Libera vel Ancilla. Sanciunt tamen 
Leges Angliæ, quod Daminus Native a Libera in Matrimonium 
ſumptæ ipſo inconſulto, cam eam repudiare nequeat, dicente Evan- 
gelio, Quoos Deus conjunxit Homo non ſeparet, recuperabit verſus 
Liberum illum omne Damnum quod ipſe ſuſtinuit Ratione deper- 
diti Servitii, & amiſſæ Ancillæ. Is jam, ut æſtimo, eſt Summa 
& Forma Legis Angliæ, in Caſu jam enarrato. Quid igitur jam 
Tibi videtur, Princeps, in Caſu iſto? & quæ Legum prædictarum 
præſtantior aut eligibilior a Te judicatur ? 6 


f 


CAP. XLIII. 


Rinceps, Anglorum Legem in hoc Caſu Romanorum Legi 
præſtare, dubitare nos Ratio non permittit. Et optatior mihi 
lemper eſt Lex, quæ Favorem potiùs quam Rigorem Partibus ad- 
miniſtrat. RecoJo namque ijlius Juris Regulam quæ fic dicit, 
(a) „Odia perftringi, & Favores convenit ampliari.“ Cancellarius, 
Et bene quidem, Alium adhuc Caſum Tibi referam, Princeps, 


(s) Tranſl, Cap. XLII. b. 
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in quo concertant Leges iſtæ, & non multùm poſtea tune deſiſtam; 
ne oneroſum Thi fir tantis ſollicitari Schiſmatibus, etiam ne in 
Faſtidium Tibi veniat Diſceptatio mea diutiùs protelata. 


C AP. XLIV. 


Eges Civiles ima Puberum Tutelas (27) proximis de eorum Son- 
guine committunt, agnati fuerint ſeu cognati, unicuique vide- 

lice: ſecundum Gradum & Ordinem, quo in Hzreditate Pupilli 
ſucceſſurus eſt. Et Ratio Legis hujus eft, quia nullus tenerius fa- 
; vorabiliuſve Infantem alere ſataget quam proximus de Sanguine 
ejus. Tamen longe aliter ds Impuberum Cu/todia ſtatuunt — 
Angliæ. Nam ibidem, * 5 Hereditas, que tenetur in Socagio, 
*© defcendat Impuberi ab aligus Agnatorum ſuorum, non erit Impubes 
& le ſub Cuſtadid alicujus — ejus, fed per ipſos Cog natas, vi- 
* delicet Conſanguiness (28) ex Parte Matris ipſe rege ur.” Et i ex 
Parte Cognatorum Hzreditas ſibi deſcenderit, Pupillus ille cum 
Hzreditate ſua per proximum Agnatum, & non cugnatum <us 
cuſtodietur, quouſque ipſe fuerit adultus. Nam Leges ille dicunt, 
uod *©* committere Tut am Infantis illi qui eft ei proxime ſucceſſurus, 
« eft quaſi Agnum comm.. tere Lupo ad devorandum.” Sed fi Hæreditas 
illa, non in Socagio, fed teneatur per (a) Servitium militare, tunc 
per Leges terræ illius, Infans ipſe & Hæreditas ejus non per Ag- 
natos neque Cognatos, ſed per Deminum Feodi illius cuſtodientur, 
wouſque ipſe fuerit etatis viginti & unius Annorum. Quis, putas, 
1 talem, (29) in Actibus bellicis, quos facere, Raticne Te- 
nuræ ſuz, ipſe aſtringitur Domino Feodi ſui, meliùs inſtruere po- 
terit aut velit, quam Dominus ille, cui ab eo Servitium tale debe- 
tur; Et qui majoris Potentiæ & Honoris æſtimatur, quàm ſunt 
alii Amici propinqui Tenentis ſui. Ipſe namque, ut ſibi ab eodem 
Tenente melius ſerviatur, diligentem Curam adhibebit, & melius 
in his eum erudire expertus eff cenſetur, quam reliqui Amici Ju- 
venis, rudes forſan, & Armorum inexperti, maximè fi non magnum 
fuerit Patrimonium ejus. Et quod utilius eſt Infanti, qui vitam & 
omni ſua Periculis bellicis exponet in Servitio Domini ſui Ratione 
Tenuræ ſuæ, quam in Militia Actubuſque bellicis imbui, dum 
minor eſt, cùm Actus hujuſmodi ipſe in ætate maturà declinare non 
poterit? Et revera non minimè erit Regno accommodam, ut In- 
colz ejus in Armis ſint experti. Nam, ut dicit Philoſophus, “ Au- 
0 . guad fe ſcire ipſe non diffait.” — tune 
Legem hanc, Tu approbas, Fili * & collaudas ſuper Legem 
alteram jam deſcriptam? 


) Tranſl. Cap, XLIV. b $) Ibid, d (28). "4 
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Rinceps, Immo, Cancellarie, Legem hanc, pluſquàm alte- 

ram, ego laudo. Nam in ejus Parte prima, quam Tu no- 
taſti, caute magis, quam Civilis, ipſa providet Securitati Pupilli. 
Sed tamen in ejus Parte ſecunda, multo magis ego delector. Nam 
ab ea eſt, quod in Anglia, Nobilium Progenies de facili degenerari 
non poteſt, fed Probitate potiùs, (* Strenuitate, & ( Morum 
Hongſiate Anteceſſores ſuos ipſa tranſcendet, dum, in altiori, nobi- 
liorique Curia, quam in Domo Parentum, illa fit imbuta, licèt in 
Domo conſimili forſan Parentes ejus educati erant: Quia conſimilis 
adhuc non erat Domus Parentum illorum Domui Dominorum, 
quibus ipfi Parentes & ipſi Infantes ſervierunt. Princepes quoque 
Kegni ſub hae Lege regulati, ſimiliter & Domini alii a Rege im- 
mediatè tenentes non poſſunt de levi in Laſciviam, Ruditatemve 
labi, cum in Pueritia, dum Orphani fuerint ipſi, (e) in Domo 
Regia nutriuntur. Quare non Infime Domũs Regiz Opulentiam, 
Magnitudinemque collaudo, dum in ea (4) Gymnaſium ſupremum 
ſit Nobilitatis Regni ; Schola quoque Strenuitatis, Probitatis, & 
Morum quibus Regnum honoratur, & floret, ac contra irruentes 
ſecuratur, etiam Formido ipſa erit Inimicis & Amicis Regni. Hoc 
revera Bonum aceidiſſe non potuiſiet Regno illi, ſi Nobilium Filii, 
Orphani, & Pupilli, per pauperes Amicos Parentum ſuorum nu- 
trirentur, Nec Regni Bono officere poteſt, licet Burgenſium Filii 
& aliorum libere tenentium, qui in Socagio tenent Tenementa ſua, 
quo ipſi ad Militiam non aſtringuntur, in Domo conſimilium Ami- 
— ſuorum educantur, ut perſpicuè conſideranti lucidè apparere 
poteſt. | 


CA Fo; JNFE 


UNC Cancellarius. Sunt & alii Caſus nonnulli, in quibus 


differunt Leges antedictæ. Ut quia Leges Civiles judicant Fur- 
tum 3 per Redditionem Quadrupli; & Furtum non manifeſ- 
tum, per Dupli Recompenſationem, expiari. Sed Leges Angliæ neutrum 
Facinorum illorum mitius, quam Committentis Morte puniri permittunt ; 
dum modo ablati Valor (30) duodecim Denariorum Valorem excedat. 
Item (a) Libertinum ingratum Leges Civiles in priſtinam redigunt 
Servitutem : Sed Leges Angliz ſemel manumi//um ſemper Liberum 
 Judicant, gratum & ingratum. Alu quoque ſunt Caſus hujuſcemodi 
non pauci, quos jam Studio Brevitatis prætereo. Et neque in hiis 
duobus Caſibus, prædictarum Legum Præſtantias ego jam deſeribo, 
eum non magnz ſint Indaginis eorum Qualitates. Nec diffido In- 
genii Tui Solertiam eas ſuffiicienter poiſe rimari. 


(®) Trans. Cap. XI. V. a, (5) Ibid. b. (c) Ibid, d. (4) Ibid. e. 
(30) C:p, XLVI. & zo). (e) Ibid. c. 
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„Ap. XI. vn. 


Rineeps. Nec expedit, Cancellarie, in hiis multùm ſudare. 
Quia licèt in Anglia, Fures clandeſtini & manifeſti paſſim Morte 
plectantur, non ceſſant ipſi ibidem emnino pra:dari, ac fi Pœnam 
tantam illi minimè formharent. Quanto tunc minùs /e ab/linerent 
a Crimine, fi Panam previderent mitiorem? Et abſit, a Servitute 
ſemel evaſum ſemper deinde ſub minis tremere Servitutis, maxime 
Ingratitudinis Colore, cum Ingratitudinum Species vix poterint, 
prz Multitudine, numerari, & humana Natura, in Libertatis Cauſa, 
Favorem ſemper, magis quam in Cav/is aliis, deprecetur, 

Sed jam, Cancellarie, obnixe te jmploro, ut amodo amiſſa plu- 
rium Caſuum hujuſmodi Examinatione, mihi edicas, quare Leges 
Angliæ, tam bonæ, frugi, & optabiles, (31) in Univer/tatibus non 
docentur, ut Civiles ſimiliter & Canonum Leges; & quare in eiſ- 
dem non datur Baccalareatis & Doftoratis Gradus, ut in aliis Fa- 
cultatibus & Scientiis eſt dari conſuetum. 


CAP. XLVIII. 


FN Incellarius. In Univerſitatibus Angliz non docentur Scicntiz 

niſi in Latina Linguà; Et Leges Terræ illius in triplici Lin- 

gua addiſcuntur, viz. Anglica, Gallick, & Latink. Anglica, quia 
inter Anglos Lex illa maxime inolevit. (32) Galltca, quia poſt- 
quam Galli, Duce J/ilbelmo Angliæ Comgueſtore, Terram illam op- 
- tinuerunt, non permiſerunt ipſi eorum Advocatos placitare Cauſas 
ſuas, niſi in Lingua quam ipſi noverunt, qualiter & faciunt-omnes 
Advocati in Francia, etiam in Curia Parliamenti ibidem. Conſi- 
militer Gallici poſt eorum Adventum in Angliam, Ratiocinia de 
eorum Proventibus non receperunt niſi in proprio Idiomate, ne ih 
mae deciperentur. Venari etiam, & Jocos alios exercere, ut Tala- 
rum & Pilarum Ludos, non niſi in propria Lingua delectabantur. 
Quo, & Anglici, ex frequenti eorum in talibus Comitiva, Habitum 
talem contraxerunt, quod hucufque ipſi in Ludis hujuſmodi, & Compo 
tis, Ling uam licuuntur Gollicanam, & placitare in eadem Lingua 
ſoliti fuerunt, quouſque Mos ille, Vigo: e cujuſdam Statuti, quam 
plurimum reſtrictus eſt; tamen in toto, hucuſque aboleri non po- 
tuit; tum, propter Terminos quoſdam, quos plus propriè Placi- 
- tantes, in Gallico -quam in Anglico, exprimunt; tum quia De- 
clarationes, ſuper Brevia Originalia, tam convenienter ad Naturam 
Brevium illorum pronunciari nequeunt, ut in Gallicà, ſub quali 
Sermone Declarationim hujufmedi Formule addiſcuntur. Reportan- 
tur etiam ea, quæ in Curis Regiis placitantur, diſputantur, & judin 
cantur, ac in Libros ad ſuturorum Eruditionem rediguntur, in Ser- 
mone ſemper. Gallico. Quam plurima ctiam Statuta Regni Mlius in 


(32) Tranfl, Cap. XL VII. b (32). (32) Cap, XEVII, c (32). 
Gallico 
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Gallico conſcribuntur. Unde accidit, quod Lingua, jam in Francia 
Vulgaris, non concordat aut conſimilis eſt Gallico inter Legis pe- 
ritos Angliz uſitato, fed vulgariter quadam Ruditate corrupta. 

uod fieri non accidit in Sermcne Gallico infra Angliam uſitato, 
cum fit Sermo ille ibidem ſæpiùs ſcriptus quam locutus. Sub tertia 
vero Linguarum prædictarum, viz. ſub Latind, omnia Brevia Ori- 
ginalia & judicilia, ſimiliter & omnia Recorda Placitorum in Curiis 
Regum, etiam & quædam Statuta, ſcribuntur. Quare, dum 
Leges Angliæ in his tribus addiſcuntur Linguis, ipſæ in Univerſita- 
tibus, ubi ſolùm exercetur Lingua Latina, convenienter erudiri non 
poterunt, aut ſtuderi, Leges tamen illæ, in quodam Studio pub- 
lico, pro illarum Apprehentione omni Univerſitate convenientiore & 
proniore, docentur & addiſcuntur. Studium namque ud fitum eff 
prope Curiam Regis, ubi Leges illz placitantur, diſputantur, & Ju- 
dicia per eaſdem redduntur per Judices, viros graves, Senes, in Le- 

ibus illis peritos & graduatos; quo in Curiis illis, ad quas omni 
Die placitabili (*) confluunt Studentes in Legibus illis, quaſi in 
Scholis publicis, Leges illæ leguntur & decentur. Situatur etiam Stu- 
dium illud inter Locum Curiarum illarum & Civitatem London, quæ de 
omnibus neceſſariis opulentiſſima eſt omnium Civitatum & Oppi- 
dorum Regni illius. Nec in Civitate illa, ubi Confluentium Turba 
Studentium Quietem perturbare poſſit, ſitum eſt Studium iſtud ; ſed 
ſeorſim parumper, in Civitatis illius Suburbio, & propius Curiis 
przdictis, ut ad eas, fine Fatigationis Incommodo, Studentes indies 
ad Libitum accederę valeant. 


CAT, 
8 ut Tibi conſtet, Princeps, hujus Studii Forma & Imago, 


illam ut valeo, jam deſcribam. Sunt namque in eo decem Haf- 
pitia minora, & quandoque vero plura, quæ nominantur Hoſpititia 
Cancellariæ. Ad quorum quodlibet pertinent centum Studentes ad 
minus, & ad aliqua eorum major in multo Numerus, licèt non 
omnes ſemper in eis ſimu] conveniant. Studentes etenim iſti, pro 
eorum parte majori, Juvenes ſunt, Originalia, & quaſi Legis Ele- 
menta addiſcentes, qui in illis proficientes, ut ipſi matureſcunt, ad 
majora Hoſpititia Studii illius, quæ Hoſpitia Curie appellantur, aſ- 
fumuntur. Quorum majorum guatuor ſunt in Numero, & ad mi- 
nimum eorum pertinent in Forma prenotata ducenti Studentes aut 
prope. In hiis enim majoribus Hoſpitiis, nequaquam poteſt Stu- 
dens aliquis ſuſtentari minoribus Expeniis in Anno, quam octo- 
ginta Scutorum, & fi Servientem fibi ipſe ibidem habuerit, ut eorum 
habet Pluralitas, tanto tunc majores ipſe ſuſtinebit Expenſas. Oc- 
caſione vero Sumptuum hujuſmodi, ipfi (a) Nobilium Filii tantum 
in Hoſpitiis illis Leges addiſcunt. Com Pauperes & Vulgares, pro 
Filiorum fuorum Exhibitione, tantos Sumptus nequeant ſufferre. 
Et Mercatores rarò cupiant tantis Oneribus annulis atteimare Mer- 


(e) Tran, Cap, XLVIL. .. 0) Cap, XLIX. e. 
candilas 
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eandiſas ſuas. Quo fit, ut vix doctus in Legibus illis reperiatur in 
Regno, qui non ſit Nobilis, & de Nobilium Genere egreſſus. Unde 
magis aliis conſimilis Statùs Hominibus, ipſi Nobilitatem curant, & 
Conſervationem Honoris & Fama ſuæ. In his revera Haſpitiis 
majoribus, etiam & minoribus, ultra Studium Legum, eſt quaſi 
Gymnaſium omnium Morum qui Nobiles decent. Ibi cantare 
ph addiſcunt, ſimiliter & ſe exercent in Omni Genere Harmonix. 
Ibi etiam tripudiare, ac Jocos ſingulos Nobililus conveniuntes, qualiter 
in Domo Regia exercere ſolent, enutriti. In (5) ferialibus Diebus, 
eorum pars major Legalis Diſciplinæ Studio, & in Feſtivalibus ſacræ 
Seripturæ & Cronicorum Lectioni, poſt Divina obſequia, ſe confert. 
Ibi quippe Diſciplina Virtutum eſt, & Vitiorum omnium Exilium, 
Ita ut propter Virtutis Acquiſitionem, Vitii etiam Fugam, Milites, 
Barones, ahi quoque Magnates, & Nobiles Regni, in Hoſpitiis illis 
ponunt Filios ſuos, quamvis non gliſcunt eos Legum imbui Diſci- 
plinà, nec ejus Exercitio vivere, ſed folum ex Patrociniis ſuis. Idi 
vix unquam Seditio, Ju:gium, aut Murmur reſonat, & tamen De- 
linquentes non alia Pœnà quam folum a Communione Societatis 
ſuz-Amotione plectuntur; quia Pœnam hanc ipfi plus foi midant, 
quam Criminoſi alibi Carcerem timent, aut Vincula: Nam ſemel 
ab-una Socictatum illarum expulſus nunquam ab aliqua cæterarum 


Societatum earunden recipitur in Socium; quo ibi Pax eſt conti- 


nua, & quaſi Amicitia conjunctorum eſt eorum omnium Conver- 
ſatio. Formam verò, quà Leges illz in his diſcuntur Hoſpitiis, hic 
exprimere non expedit; cum Tibi, Princeps, eam experiti non 
liceat. Scito tamen, quòd delectabilis ipſa eſt, & omni modo ex- 
pediens Legis illius Diſciplinæ, omni guoque Afﬀettione digna. Unum 
tamen Te ſcire deſidero, quod neque Aurelianis, ubi tam Canones 


addiſcuntur, quam Civiles Leges, & quo a quampluribus Regioni- 


bus confluunt Scholares, neque Andaginis, aut in Cadamo, aliave 
Univerſitate Franciæ, præterquam folum Pariſiis, reperiuntur tot 
Studentes Infantiam evaſi, ſicut in hoc Studio; licet ibi Addiſ- 
centes omnes ſalum ab Anglia ſint oriundi. 


s „ 


-C ED cum Tu, Princeps, ſcire deſideres, cur in Legibus Angliz 

non datur Baccalareatus & Doctoratus Gradus, ſicut in utroque 
Jure in Univerſitatibus eſt dare conſuetum; ſeire Te volo, quod 
licet Gradus hujuſmodi in Legibus Angliæ minime conferantur, 
datur tamen in illis, zedum Gradus, ſed & Status quidam, Gradu 
Doc toratils non minis celebris aut ſolemnis, qui Gradus Servientis ad 
Legem appellatur. Et confertur ſub hac, que ſubſequitur, Forma. 
Capitalis Juſticiarius de Communi Banco, de Conſilio & Aſſenſu 


omnium Juſticiariorum eligere ſolet, quoties fibi videtur opportu- 


num, VII vel VIII de maturioribus Perſonis, qui in prædicto ge- 
nerali Studia magis in Legibus profecerunt, & qui eiſdem Juſtici- 


(5) Tranfl, Cap. XLIX. f. Ju 
Als 
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ariis optimæ Diſpoſitionis eſſe videntur, & nomina eorum ille delibe- 
rare ſolet Cancellario Angliæ in Scriptis, qui illico mandabit per 
Brevia Regis cuilibet Electorum illorum, quòd ſit coram Rege ad 
Diem per ipſum aſſignatum; ad ſuſeipiendum Statum & Gradum (a) 
Servientis ad Legem ſub ingenti Pœnaà, in quolibet Brevium præ- 
dictorum limitatà; ad quem Diem quilibet eorum comparens jura- 
bitur (ſuper ſancta Dei Evangelia) fore paratum ad Diem & Locum 
tune ſibi ſtatuendos, ad recipiendum Statum & Gradum prædictum, 
& quod ipſe in Die illo dabit Aurum, ſecundum Conſuetudinem 
Regni in hoc Caſu uſitatam. Tamen, qualiter ad Diem illam, qui- 
libet electorum prædictorum ſe habebit, nec non Formam & mo- 
dum, qualiter Status & Gradus hujuſmodi conferentur & recipientur, 
hic inſerere omitto, cùm Seripturam majorem illa exigant, quam 
congruit Operi tam ſuceincto. Tibi tamen, Ore tenus, ea alias 
explicayi. Scire tamen Te cupio, quod adveniente Die fic Statuto, 
electi illi, inter alias Solemnitates, Fe/tum celebrant, & Convivium ad 
inſtar Coronationis Regis, quod & continuabitur per Dies ſeptem; nec 
quiſquam Electorum illorum Sumptus, fibi contingentes circa So- 
lemnitatem Creationis ſuæ, minoribus Expenſis perficiet, quam 
mille & ſexcentorum () Scutorum ; quo, Expen'z, quas ofto fic 
electi tune refundent, excedunt Summam 3200 Marcarum expen- 
ſarum; Pars quædam, inter cætera, hæe erit : — eoruin 
dabit Annulos de Auro, ad Valenciam in toto 40 Librarum (ad 
minus) Monetze Anglicanæ. Et bene recolit Cancellarius ipſe, 
quod cum ille Statum & Gradum hujuſmodi receperat, ipſe ſolvit 
pro Annulis, quos tunc diſtribuit, 50 Libras, que ſunt 300 Scuta. 
Solet namque unuſquiſque Servientium hujuſmodi, Tempore Crea- 
tionis ſux, dare cuilibet Principi, Duci, & Archiepiſcapo, in Salem- 
nitate illi præſenti, ac Cancellario, & Theſaurario Angliæ, Annulum 
ad Valorem 26. 8. 8. d. Et cuilibet Camiti & Epiſcopo conſimiliter 
præſentibus, nec non Cu/todi privati Sigilli, utrique Capitals Fuſ- 
ticiario, & Capitali Baron de Scaccario Regis Annulum ad Valorem 
20. s. Et omni Domino Baroni Parliamenti, & omni Abbati & (c) 
notabili Prælato, ac magno Militi tune præſenti, Cuſtodi etiam Rotu- 
forum Cancellariæ Regis, & cuilibet Fufticiariorum, Annulum ad 
Valenciam 1 Marcæ. Similiter & omni Baroni de Scaccario Regis, 
Camerarijs, eti m omnibus Offictariits & notabilibus viris in Curiis Re- 
gis miniſtrantibus, Annulos minoris Pretii, convenientes tamen Stati- 
bus eorum quibus donantur. Ita quòd, non erit clericus, maximè 
in Curid Communis Banci, licet infimus, quin Annulum ipſe recipiet 
convenientem Gradui ſuo. Et ultra hos ipfi dant Annulos aliis 
Amicis ſuis. Similiter & Libratam magnam Panni unius Sectæ, 
quam ipſi tune diſtribuent in Magna Abundantia, nedum Famili- 
aribus ſuis, ſed & Amieis aliis & notis, qui eis attendent & miniſ- 
trabunt Tempore Solemnitatis prædictæ. Quare, licèt in Univer- 
ſitatibus in Gradum Doctoratũùs erecti Expenſas non modicas fa- 
ciant Tempore Creationis ſuæ, ac Birreta, alia quoque Donaria 
quam Bona erogent; non tamen Aurum ipfi conferunt, aut alia 


(#) Trand, Cap. L. a. (5) Cap. xXIX. p. Cap, XLIX. b. Cap. L. e. (e) Cap. L. h. 
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Donaria, ſumptuſve faciunt, his Expenſis ſimilia. Neque in Regno 
aliquo Orbis Terrarum datur Gradus ſpcrialis in Legibus Regni illius, 
præterquam ſolum in Regno Angliæ. Nixe eſt Advocatus in Univerio 
Mundo, qui Ratione Officii ſui tantum lucratur, ut Serviens hujuſ- 
modi. Nullus etiam, licet in Legibus Regni illius ſeientiſſimus 
fuerit, aſſumetur ad Officium & Dignitatem Juſticiarii in Curiis Pla- 
titorum coram iþſo Rege, & communis Banci, quæ ſunt ſupreme Curia 
eſuſdem Regni ordinariz, niſi ipſe primitùs Statu & Gradu Servi- 
entis ad Legem fuerit inſignitus. Nec quiſquam, & præterquam 
Serviens talis, in Curia communis Banci, ubi omnia realia Placita 
placitantur, placitabit. Quare ad Statum & Gradum talem, nullus 
hucuſque aſſumptus eſt, qui non in prædicto generali Legis Stu- 
dio ſexdecem Annos ad minus antea complevit, & in Signum quod 
omnes Juſticiarii illi taliter extant Graduati, quilibet eorum ſemper 
utitur, dum in Curia Regis ſedet, Birreis albo de ferico, quod pri- 
mum & præcipuum eſt de Inſignibus Habitũs, quo Servientes ad 
Legem, in eorum Creatione, decorantur. Nec Birretum illud 
Fuſticiarius, ſicut nec Serviens ad Legem unquam deponet, quo 
Caput ſuum in toto diſcooperiet, etiam in Præſentid Regis, licet 
eum Celſitudine ſua ipſe loquatur. Quare, Princeps præclariſſime, 
Tu amodo hæſitare non poteris, quin Leges itz, quæ tam fingu- 
lariter ſupra Civiles Leges. Leges etiam omnium aliorum Regno- - 
rum honorantur, & tam ſolemni Statu eruditorum & miniſtran- 
tium in eis venerantur, præticſæ fint, Nobiles, & ſublimes, ac magna 
Præſtantiæ, maximæque Scientiæ & Virtutis. 


CAP. LL 


ED ut Fufticiariorum (ſicut & Serventiem ad Legem) Status Tibi 

innoteſcat, eorum Formam, Officiumgue (ut potero) jam de- 
ſcribam. Solent namque in communi Banco gquinque Fuſliciarii eſſe, 
vel ſex ad majus. Et in Banca Regis, quatuor vel guingue, ac quo- 
ties eorum aliquis, per Mortem vel aliter ceſſaverit, Rex de Ad- 
viſamento Concilii ſui eligere ſolet unum de Servientibus ad Legem, 
& eum per Literas ſuas Patentes conſtituere in FJufliciarium, loco 
Judicis fic ceſſantis ; & tune (a) Cancellarius Angliz adibit Curiam, 
ubi Fu/ticiarius fic deeſt, deferens ſecum Literas ilJas, ac ſedens in 
Medio Juſticiariorum, introduci facit Servientem ſic electum; cui 
in plena-Curia ipſe notificabit Voluntatem Regis, de officio Judi- 
ciario fic vacante, & legi faciet in publico Literas prædictas: Quo 
facto, Cuftos Rotulorum Cancellariæ Regis leder coram eodem Electo 
Jusjurandum quod ipſe facturus eſt, quod & cum ſupra Sandia De; 
Fvangelia ipſe juraverit, Cancellarius ſibi tradet Literas Regis præ- 
dictas & Capitalis Juſticiarius Curiæ illius aſſignabit ſibi Locum in 
eadem, ubi deinceps ille ſedebit, & mox eum ſedere faciet in eodem. 
Sciendum tamen Tibi eſt, Princeps, quod Juſticiarius iſte inter cæ- 
tera tune jurabit, /# Juſtitiam miniſtraturum indifferenter omnibus He- 


() Tranſl. Cap. LI. d. 


minibus 
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minibus Coram eo placitantibus, Inimicis & Amicis, nec fic facere 
difleret, etiamſi Rex per Literas ſuas, aut Ore. tenus, contrarium 
juſſcrit. Jurabit etiam, quod ex tune non recipiet ipſe ab aliquo, 
prazterquam a Rege Fedum, aut Penſianem aliquam, feu Liberatam, 
neque Donum capiet ab habente Placitum coram eo, præterquam 
Eiculenta & Poculenta, quæ non magm erunt Pretii. Sciendum 
etiain Tibi eſt, quod Juſticiarius fic creatus, Convivium, Solem- 
nitatemve, aut ,dumptus aliquos non faciet Tempore Suſceptionis 
Officii & Dignitatis juz ; cum non ſint illa Gradzs aliqui in Facul- 
tate Legis, ſed Offiaum ſuum illa ſint & Magiſtratus, ad Regis nutum 
duratura, Halitum tamen {adumenti ſui (mn quibuſdam) ipſe ex- 
tune mutabit, fed non in omnibus Inſigniis ejus. Nam Serviens ad 
Legem ipſe exiſtens, Reba longd, ad inſtar Saderdotis, cum (b) Capi- 
cio penulato circa Humeros ejus, & deluper Collabis, cum duobus 
Labelul:s, qualiter uti ſolent Doctores Legum in Univerſitatibus 
qu ibuſdam, cum ſupra delcripto Birreto veſtiebatur. Sed Fuſti- 
ciarius factus, loco (c) Collobii, (4) Clamide induetur, firmata ſuper 
Humerum eur dente um, cateris Ornamentis Servientis adhuc per- 
manentibus, excepto quod (e) fragulatd veſte, aut Cloris bipertiii, 
ut poteſt Serviens Juſticiarius non utetur, & Capicium ejus non alio 
quam Menevers penulatur, Capicium tamen Servientis Pellilus agni- 
115 ſemper alis implicatur. Qualem Habitum Te plus ornare op- 
tarem, cam Poteſtas "I'ibi fuerit, ad Decorem Stattis Legis, & 
Honorem Regni tui. Scire Te etiam cupio, quod Julticiarii An- 
gliæ non ſedent in Curiis Regis, niſi per tres Heras in Die, ſcilicet, 
ab Hora VIII. ante Meridien uſque Horam XI. cempletam; quia 
pi! Meridiem Curie illæ non tenentur, Sed Placitantes tune fe de- 
vertunt (33) ad Perviſum, & alibi conſulentes cum Servientibus 
ad Legem, & aliis Conſilariis ſuis, Quare 7ufticiarii, poſtquam te 
refecerint, totum Diei reſiduum pertranſeunt ſiudendo in Legibus, 
ſacram legendo Scripturam, & aliter ad 2orum Libitum cantemplands, 
ut Vita ipſorum plus contemplativa videatur quam activa. Sicque 
quietam illi Vitam agunt ab omni Sollicitudine & Mundi Turbim- 
bus ſemotam. Nec unquam compertum eſt, eorum aliquem Donis 
aut Muneribus fuiſſe corruptum. Unde & hoc Genus Gratiæ vidi- 
mus ſubſecutum, quod vir eorum aliquis fine Exitu decedat, quod 
juttis magnæ & quaſi appropriate Benedictionis Dei eft, Mihi 
quoque non minimi Muneris Divini cenſetur eſſe penſandum, quòd 
ex Judicum Sable, plures de Preceribus & Magnatihus Regni hucuf= 
gue prodierunt, quam de al:guo alis Statu Haminum Regni, qui fe Pru- 
d nid & Induſtria propria epulentas, inclytos, nobileſgue jecerunt. 
Quanquam Mercatorum Status, quorum aliqui ſunt, qui omnibus 
Tufliciarics Regni præſtant Divitiis, Judicum Numerum in Milibvs 
Hominum excedat, Nam Fortunæ, quæ nihil eſt, iſtud aſcribi non 
poterit, ſed Divine folum Benedictioni fore, arbitror, tribuendum. 
Cum ipſe per Prefheram dicit, ** Quod Generatio Reclorum Lene- 
& dicetur.”” Et alibi de Juſtis loquens Propheta, ait, Quod Fil 


(3) Tranfl. Cap. Li. . ()) Cap. xxxv. i. (% Cap, LI. b. (e) Ibid. i. 
(33) Ibid. m. (33). 
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« eorum in Benedictione erunt.” Dilige igitur, Fili Regis, Justi 
tiam quæ ſic ditat, colit, & perpetuat Fœtus Colentium eam. Et 
Zelator efto Legis, quæ Juſtitiam parit, ut à Te dicatur, quod 4 
Juſtis ſcribitur. Et Semen * in æternum manebit. 


C- AP. LII. 


Rinceps, Unum jam ſolum ſupereſt, Cancellarie, declarandum, 
quo parumper adhue fluctuat, inquietatur quoque Mens mea; 
in quo ſi eam ſolidaveris, non amplius Te Quæſtionibus fatigabo. 
Dilationes ingentes, ut aſſeritur, patiuntur Leges Angliæ in Pro- 
ceſſibus ſuis, plus quam Leges aliarum Nationum ; quod Peten- 
tibus, nedum Juris ſui Prolatio eſt, ſed & Sumptuum quandoque 
importabile Onus, & maxime in Actionibus illis, in quibus Damna 
Petentibus non redduntur, 


CAP. LIII. 


Ancellarius. In Actionibus perſonalibus extra Urbes & Villa; 
Mercatorias, ubi proceditur ſecundum Conſue udines & Liber- 

tates earundem, Proceſſus ſunt Ordinarii, & quantaſlibet Dilationes 
patiuntur, non tamen exce//ivas. In Urbibus vero, & Villis illis, 
8 cum urgens Cauſa depoſcat, celeris, ut in aliis Mundi 
artibus, fit Proceſſus; nec tamen (ut alibi) ipſi nimiùm ali- 
quando feſtinantur, quo N Partis Læſio. Rurſus in 
realibus Actionibus, in omnibus fere Mundi Partibus, moroſi ſunt 
Proceſſus, ſed in Anglia quodammodo celeriores. Sunt quippe in 
Regno Franciæ, in Curia ibidem fummi, quæ Curia Parliaments 
vocitatur, Proceſſus quidam, qui in ea plus quam triginta Annis 
pependerunt. Et novi Ego Appellationis Cauſam unam, quz in 
Curia illa agitata fuit, jam per decem Annos ſuſpenſam fuiſſe, & 
adhvic veriſimile non eſt, eam infra Annos X. alios poſſe decidi. 
Oſtendit & mihi dudum, dum Par:/iis morabar, Hoſpes meus 
Proceſſum ſuura in Scriptis, quem in Curia Parliamenti ibidem 
ipſe tunc VIII. Annos, pro IV. s Reditùs, qui de Pecunia noſtra 
VIII. d. non excedunt, proſecutus eſt, nec ſperavit ſe in VIII. 
Annis aliis Judicium inde obtenturum. Alios quoque nonnullos 
novi Caſus ibidem, his ſimiles. Sicque Leges Anglia, non tantas, 
ut mihi viſum eſt, Dilationes ſortiuntur, ut faciunt Leges Regioni: 
illius. Sed reverà, perneceſſarium eſt, Dilationes fieri in Proceflibus 
omnium Actionum, dummodo nimiùm ipſæ non fuerint exceſſivæ. 
Nam ſub illis Partes, & maximè Pars rea, quam ſœæpe ſibi provi- 
dent de Defenſionibus utilibus, ſimiliter & Conſiliis, quibus alias 
ipſi carerent, Nec unquam in ſudiciis tantum . 
guantum parit Proceſſus faſtinatus. Vidi nempe quondam apud 
Civitatem Sarum, coram Judice quodam, ad Gaolam ibidem deli- 
berandam cum Clerico ſuo aſſignato, Mulierem de Morte Mariti 
ſui infra Aunum, de Interfectione ejus, attinctam, ſimiliter & com- 


buſtam, 
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bu/tam. In quo Caſu licuit Judici illi, uſque poſt Annum illum, 


(a) Arretamentum five (a) Diſrationem Mulieris illius (6) reſpee- 
tuaſſe. Et poſt Annum illum vidi unum de Servientibus interfecti 
illius, coram eodem Juſticiario, de Morte ejuſdem Magiſtri ſui 
convictum; qui tune publicè fatebatur ipſummet ſolum Magiſtrum 
ſuum occidiſſe, & magiſtram ſuam, Uxorem ejus, tune combuſtam, 
innocentem omninò fuiſſe de Morte ejus; quare ipſe tractus & ſuſ- 
penſus ſuit. Sed tamen omnino, etiam in ipſo Mortis Articulo, 
Mulierem combuſtam, immunem a Crimine-illo fuiſſe, ipſe luge- 
bat. O quale putandum eſt, ex hoc Facto, Conſcientiæ Diſeri- 
men & Remorſum eveniſſe Juſticiario illi tam præcipiti, qui potuit 
Proceſſum illum juſtè retardaſſe? Sæpiùs proh Dolor, ipſe mihi 
faſſus eſt, quod nunquam in Vita ſua Animum ejus de hoc Facto 
ipſe purgaret. Crebro enim in Deliberationibus, Fudicia matureſ- 
cunt ; fed in accelerato Proceſſu, nunguam. Quare, Leges Angliæ 
Eſontum admittunt, qualia non faciunt Leges aliæ Mundi univerſi. 
Nonne quam utiles ſunt Yocationes ad IA arrantum? Auxilia de his, 
ad quos ſpectat Reverſis Tenementorum, qui in Placitum deducunt, 
& qui habent Evidentias eorundem. Auxilia etiam de Coperticipi- 
bus, qui reddent pro Rata i Tenementum Comparticipi allottatum 
evincatur : Et tamen hæe D:/ationes ſunt, ſicut Tu, Princeps, alias 
noſti ex Doctrinà mea, Et Dilationes his ſimiles Leges alize non 
admittunt, neque Leges Angliæ frivolas & infructuoſas permittunt 
(c) Inducias, Et fi quæ in Regno illo Dilationes in Placitis, minus 
accommodæ, fuerint uſitatæ, in omni Parliamento amputari illæ 
poſſunt, etiam & omnes Leges aliz, in Regno illo uſitatæ, cum 
in aliquo claudicaverint, in omni Parliamento poterunt reformari. 
Quo rectè concludi poteſt, quod omnes Leges Regni illius optimæ 
ſunt, in Actu vel Potentia; quo faciliter in Actum duci poterunt, 
& in Eſſentiam realem. Ad quod faciendum, quoties Æquitas id 
popoſcerit, ſinguli Reges ibidem Sacramento aſtringuntur ſolemnitet 
præſtito Tempore Receptionis Diadematis ſui, 


CAP. LIV. 
Penn: Leges illas, nedum bonas, ſed optimas eſſe, Cancel- 


lariz, ex Proſecutione tua in hoe Dialogo certiſſimè deprehendi. 
Et fi quæ ex eis meliorari depoſcant, id certiſſimè fieri poiſe, Par- 
liamentorum ibidem Formulæ nos erudiunt. Quo, realiter, po- 
tentialiterve, Regnum illud ſemper præſtantiſſimis Legibus guber- 
natur, nec tuas in hace Concionatione Doctrinas futuris Angliæ 
Legibus inutiles fore conjicio, dum non delectet regere Legibus, 
quæ non delectant. Faſtidit namque Artificem Ineptis Inſtrumenti, 
S Militem ignavum reddit Debilitas Lanciæ & Mucronis. Sed ſicut 
ad Pugnam animatur Miles, cùm nedum ſibi prona ſint Arma, ſed 
& magis cum in Actibus bellicis ipſe fit expertus, dicente Vegetio 
de re militari, quod Scientia Rei bellice dimicands Audaciam nutrit. 


(a) Tranſl, Cap. LIII. g. (5) Ibid, h, (e) Ibid, 1. 
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(Quia nemo facere metuit quod ſe bene didiciſſe confidit.) Sic & 
ex omnis ad Juſtitiam animatur, dum Leges, quibus ipſa fiet, 
nedum juſtiſſimas eſſe agnoſeit, ſed & earum ille expertus fit For- 
mam & Naturam, quas tantum in Univerſali, inclufive & in con- 
tuſo, Principi ſcire ſufficiet, remanente ſuis Judicibus earum diſcretà, 
determinataque Peritia & Scientia altiori, Sic equidem & Scriptu- 
rarum divinarum Peritiam, ut dicit Vincentius Beluacenſis in Libro 
de Morali Inſiitutione Principum, Omnis Princeps habere deberet; 
cum dicat Seriptura ſuperius memorato, quod Yan! ſunt omnes, 
in quibus non eſt Scientia Dei.” Et Proverbiorum XVI. ſeribatur, 
Divinatio (id eſt, divina Sententia, vel Sermo divinus) fit in 
* Labirs Regis,” & tunc, In Judicia non errabit Os jus.“ Non 
tamen protunde, determinateve intelligere tenetur Princeps Scrip- 
turas ſacras, ut decet ſacræ Theologiz Profeſſorem : Sufficit namque 
ei earum in confuſo deguſtare Sententias, qualiter & Peritiam Legis 
ſuæ. Sic & fecerunt Carolus Magnus Ludovicus Filius ejus, & 
Robertus quondam Rex Franciæ, qui hanc ſeripſit Sequentiam 
( Sancli Spiritus adfit nobis Gratia;) & quam plures alii, ut in XV. 
Capite Libri prædicti, Vincentius prædictus luculenter docet. Unde 
& Doctores Legum dicunt, quod “ Imperator gerit omnia Jura 
«6 fua in Scrinio Pectoris ſui: non, quia omnia Jura ipſe noſcit 
realiter & in Actu, ſed dum Principia eorum ipſe percipit, Formam 
ſimiliter & Naturam, omnia Jura ſua ipſe intelligere cenſetur, quæ 
etiam transformare ille poteſt, mutare & caſſare; quò in eo poten- 
tialiter ſunt omnia Jura ſua, ut in Adam erat Eva, ＋ plaſma- 
retur, Sed quia, Cancellarie, ad Legum Angliæ Diſciplmmatum 
mihi jam conſpicio ſufficienter eſſe ſuaſum, quod & in hujus Operis 
Exordio facere promiſiſti; non te amplius hujus Prætextu ſollici- 
tare conabor ; ſed obnixe depoſco, ut in Legis hujus Principiis, ut 
quondam incepiſti, me erudias, docens quodam modo ejus agnoſ- 
cere Formam & Naturam, quia Lex i//a mihi ſemper peculiaris erit 
inter cæteras Leges Orbis, inter quas ipſam lucere conſpicio, ut 
Lucifer inter Stellan. Et dum Intentioni tuz, qua ad Collationem 
hanc concitatus es, jam ſatisfactum eſſe non ambigo, Tempus 
poſtulat & Ratio, ut Noſtris Colloquiis Terminum conferamus : 
reddentes ex eis Laudes Ei & Gratias, qui ea incepit, proſecutus 
eſt, & finivit, Alpha & Omega quem dicimus : quem & laudet 
omnis Spiritus. AMEN, | 7 1 
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AD LECTOREM. 


juris facto, ds Opere ipſe, de Sermone denique, Ariſtarchis 

fatis inviſs, & inſtar portenti (ut religuus fert, quo jus Angli- 
cauum 8 ) habito, paucula prelibentur. Ex us erat Radul- 
phus de Hengham Juſtitiarijs qui, quod lites ſuas feciſſent poſtulati, & 
repetundarum damnatt, non modo graviſſimi anno XVI. Eduardi primi, 
cum in Angliam ex Aquitania remearet, multabantur, ſed etiam ordi- 
nem amittebant. Privatis, ſive Centumviralibus, judicijs, hac tem- 
peſtate, preerat judex primarius (quem Capitalem Juſtitiarium de 
Communi Banco pbraſi dicimus forenſt) Thomas de Weylond, Pub- 
li-is Radulphus; Capitalis Angliæ Juſtitiarius wvwulgo nuncupatus, 
Uterque ordine ſummetus. Radulphus VII. CIO. libris luebat. verum 
Thomas ille bonis omnibus exutus exulabat, quid veteri etiam jure Roma- 
norum erat nonnun iam repetundarum pana, uti ad legem Juliam do- 
cet Julius Paullus. Hic autem, paſiguam in pridcipts redierat gra- 
tiam, ſummus judictorum privatorum ſuſſectus eſt præqdictus. Et hunc 
& illum ita memorat vetuſtus annalium ſcriptor, 


H AUT impartunum eſt, ut de Scriptore le jam nunc publici 


Thomas de Weylond en hanc yꝛimes nome 
Per agard de court, le reign ad forjure 

Sir Raufe de Hengham ad tant diſpute 
Que du Banc le Kon perdn ad le fee. 


Plura de ijs, ceteriſque, ſub id tempus, Juſtitiarijs pœnæ obnoxijs, 


babes apud rerum Anglicarum conſarcinatores vernaculos. Ex cadem 


ertus eſſe videtur familia, ex qua Willielmus filius Adæ de Hengham 

{ Richardus de Hengham; gui in Page Norfolcienſi, plerungue Thet- 
fordiz, Juſtitiary ad aſſiſas capiendas & ad Gaolam deliberandam, 
ſub initiis Henrici tertij, in (*] Archivis ſæpius memorantur. Obiit 
anno ſalutis reparatæ CIO. CCC. IX. hoc eff anno Edwardi ſecundi 
fecunds ; quod ex attis publicis tranſactianum, quas Fines appellamus, 
cognoſcitur. Marmore gjus ſepulchrali, in D. Pauli ædibus, re/tant 
inſcripti, literis fugientibus, verſiculi hi mieri, 


Per verſus patet hos, Anglorum quod jacet hic flos ; 
L.egum qui tuta dictavit vera ſtatuta, 


Ex Hengham dictus Radulphus vir benedictus. 


Summus haſce, Magnam Hengham, & Parvam Hengham vocant. 
Utraque in jus vocandi ſeu vadiandi, excuſationum, & exceptionum, in 


actianibus maximè de Recto, de Dote, & de Aſſiſa, formulae & 


(*) Rot, Pat. f 11 Hen. 3. Memb. 11. & alibi codem Rot, & Clauſ. 11. Hen. 3. Memb, 
8. f 10 Hen, 3. in Edit. Wilk. 
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verba ſolennia continentur. que tametſi ævo noy/tro vis ſint in uſu, prax: 
nimirum juris ali plerunque vergente, inde tamen colligas licet quanta 
fuerint apud priſcos juris Anglicant peritos autoritate, quod in optimæ 
note Codd. vett. Statt. MSS, amba velut agendi normule olim d prag- 
maticis circumferebantur. Accedit etiam, quod quiſquts ille ſuerit qui 
Magnam Chartam & gue ſequuntur Latine & PFrancict conſcripta in 
notiſſimo Illo juris enchiridis, primum Anglico donaverit idiomate, has 
etiam Radulphi, ut leftore ante alia dignas, tranſlulerit, alteramgue 
Michele Yeagham alteram Luttle Hengham iſcripſerit. Manuſcrip- 
tum exemplar illius A= etatem Edward: ſive 11. five III. redelen- 
tis, penes oft virum CL. multijugæ item eruditionis, & vetuſtatis pe- 
ritiſimum Franciſcum Tate YC. tum. Stylus ſcriptoris, vel potiuis ipſa 
/lyit vocabula, ſatis ſunt a latinitate aliena, uti & veteres ferè qui reſtant 
autores, conſtitutianes, atque acta publica juris Anglicani. Cæterum, 
cum ante Nor mannes Anglicè, tempeſtate vera citeriori, Francice, actionet 
heic intenderentur, & ſolennes pro tribunali diſputationes haberentur, 
ermo autem Latinus caſu accederet ; id fere _ eſt eveniret eis, qui, 
ive publicis actis five privatim conſcriptis libris, jus Anglicanum latis 
1 ſunt adgreſſi, quod olim Theophils Anteceſſori, Conſtan- 
tino Harmenopulo, autori Bajilicin, Athaliatæ, Blaſtari, Photio, Theo- 
doro Balſamoni atque ejuſdem farine alijs accidit, qui jura Romanorum 
& Civilia & Pontificia Græcè, in Orientalis Imperij uſum, verterunt, 
ut nimirim quamplurima wvocabula mere Latina Graco in contextu, 
mutatis taniummods elementis, retinerent. Cujuſmedi funt IvlepIntor 
Fex9p2\h Bovopelu, Aﬀenliiz ayuyn, Bovopers, pamiopsyu, de SO ua, 
Azwve@gomiooro, Ivgew, wowpe, eld , IAE, pit 
pozu. Pro Interdictum de quorum Bonorum & dilis actio, Bo- 
norum raptorum, de Delo malo, De inofficioſo, In rem, ipſo jure, 
emancipare, univerſitas, Fidei commiſſum, atque id genus ſexcenta 
alia paſſim occurrentia. Minimè enim ignari erant, non tam atticif- 
mos in oratione, nec gracas vaces in nominum verſtone ſectari ſe debere, 
guam Juris peritorum guorum Reſponſa, atque imperatorum, quorum 
Sanctignes wnterpretarentur, mentem fervare. Ridiculum ęſi, phar- 
macum a poculi materie eſtimare. Inſanum, Decembri ea repudiare 
laccrnam, quod non ex lana fit frve Apula, five Attica, frue Lemſte- 
riana, id quod faciunt ferme ij, qui ob orationis barbariem res ipſas reij- 
ciunt. quod opiime olim natavit magnus Plutarchus etiam longe chariſ- 
fimus Muſarum alumnus, in eos, qui rebus ſeu dacendis ſeu dicendis ſer— 
monis puritatem faſtidioft anteſerunt. Inter ea autem ſcripta for fan hec 
Rudulphi fuerint cenſeuda, que in anti quariorum locults ſervata non 
am recnditum quid aut inaudituin docent, quam ides maxime deſide- 
rantur, ut que, quanta, & cauſed doceant, cum nimirum magna pre 
fo ferant noma, Rtudioforum votis innoteſcat. Nec tamen deſunt Ra- 
dul ph, que vaſorem ei concilient. Abſque ills effet & Henrico de Brac- 
tina (qui etiam plus ima, nec tamen que ſcitu digna omnia heic haben- 
tur, nec tan certo formularum ordine tradidit) haut pauca de Excuſati- 
onilus præſertim & vadimoniis deſertis (Eſſoms & Defaults foro 
U:cant j prorſus forent incggnita. Cæter um his fruere quiſquis es leftor, 
dale. Ex edibus Interioris Templi Prid. Cal.“ Auguſti. CIO. 
DC. XVI. ELLE | 
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ICE T ordo placitandi in Curia Domini Regis, ſecundum 
leges & conſuetudines regni a (1) Primiceriis noſtris pro- 
tinus retro Statutas, æquus & juſtus ac in omnibus accep- 
tabilis extiterit, Hoe tamen, quod idem ordo in forma 

communis ſcripture non regiſtratur, quamplurimos ipſum ſcire 
conantes aliquantiſper impedit & retardat. Nam fi mens humana 
ſingula cordetenus, quod abſurdum eſt, memorare valeret, ſeque- 
retur tune quod ſeribere nil aliud effet quam laborem laboribus an- 
ticipare, Et quia frequenter ſcriptura & properè rememorat ea quæ 

labilitatem ingenii ſæpiùs ſubcidunt & vacillant, Ego non ad 
inſtruendum aliquem ſuper hujuſmodi legibus regni, verum ad ma- 
teriandum futuris correctoribus quædam introductiva, non ſerie qua 
debui ſed qua ſcui, propoſui compilare, Cernentibus ea ſupplicans, 
ut opera huic appoſita, in ſcientiam acquietent operari & excuſent. Bre- 
via ſiquidem Regis de placito terre ; & qualiter & quibus dilationibus 
poteſt tenens differre litem, ante communem apparitionem in Cutia, 
& Quomodo debet Pztens opponere, & reſpondere tenens; in quibus 
caſibus poteſt denegare viſus terrz & in quibus non; & natura ex- 
ceptionum tam dilatoriarum quam peremptoriarum videlicet ante 


(ti) Primiceriis] He means Pratbonatariet. The word is often in Conſtitutions of the 
time of the declining Empire; as Primicerius — cubiculi, Lampadariorum, Officiorum 
Palatinorum, and the like, Mongſt them was Primicerius Netariorum, that is, the Em- 
peror's chief Notarie. Aiciat. ad Cod. 12. tit, 7. Primicerius, Notarius principis di- 
citur, & honore inter Not arios primus, ſicut ſequens dicitur ſecundicerius. Kngos u. 
ceram fignificat Kngywe tabulam fignatam, in qua antiqui ſeribebant. Ab hujuſcemodi 
igitur tabulis dicti ſunt primicerii, Thoſe primicerii Notariarum in Rome, although diſ- 
charged from their office, yet remain'd in equall degree of honor with the Proconſuls, as 
appears in a Conſtit of Gratian, Theodofius, and Valentinian, in Cod, Theedeſ, lib, 6, tits 
ro, [V. Spelm. Du Fre ne. Pitiſc, ad vv, Primicerius, Primiſerinius. 
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viſum terræ factarum & poſt; & Modus (2) Cyrograffandi ſi pet 
finem factum lis decidatur necnon & exceptionis contra ipſum finem; 
ac Q dam Exemplaria diſcuſſionem hujuſmodi placitorum juvantia 
ſuis locis continentur inferius. Et de ſuriſdictione Curie Baronis 
& Comitatus cum lis a tali Curia tranſlata fuerit. 


AF. I. 
Breve de Recto cum ſuis Branchizs. 


Dwardus dei gratia c. Henrico Huſly ſalutem. Precipimus 

tibi quod fine dilatione plenum rectum teneas Ric. le Jay de ana 

Car ucata terre cum pertinentiis in H. quam clamat tenere de te per 

liberum ſervicium unius d. per annum pro omnt ſervicio quam J. de B. 

ei deforciat & niſi feceris, vicecomes de Suſlex faciat, ne amplius inde 

clamorem audiamus pro defectu recti. T. &c. vel fic, unde W. de O. 

guatuor acras B. de O. guinque acras & tu 5 e decem acras terræ Sc. 

Et unde J. de D. unam medietatem & R. de P. aliam medietatem terre 
gi deforciat. Et niſi feceris Sc. vel fic, | 

Rex tali ſalutem. Præcipimus tibi quod fine dilatione plenum rectum 
teneas Richardo le Jay de uno meſuagis uno molendins decem acris terre 
X. acris paſture X. acr. boſci & XX. acr. mariſci cum pertinentiis 
in H. qua clamat tenere de te per liberum ſervicium unius denarii per 
annum pro omni ſervicio unde W. de M. duas partes untus meſuagit 
& unius molendini, decem acras terre deum acras prati X. acras paſ- 
fture & X. acras mariſci, Et W. de B. tertiam partem unus 
meſuagi unius molendint X. acr, terre X. acras prati X. acras paſture 
X. acras mariſci eidem deforciat & niſi &c. vel fic. 

Rex tali 2 Præcipimus tibi quod fint dilatione plenum rectum 
tencas R. le Jay de XX. acris terre & mediet. unius meſuagii & 
wins molendini cum pertinentiis in H. quas clamat pertinere ad liberum 
tenementum ſuum quod de te tenet in eadem villa per liberum ſervitium 
unius libre Piperis vel Cumini per annum pro omni ſervicio unde WW. 
de J. decem acras terre & medietatem unius meſuagii & W. de E. 
X. acr. terre & medietat. unius molendini ei deforciant & niſi, &c. 
vel ſic. 

Rex tali ſalutem. Præcipimus tibi quod ſind dilatione plenum reftum 
teneas Ric. le Jay de X. acris terre X. acris prati X. acris paſture 
cum pertinentiis in H. quas clamat efſe rationabilem partem ſuam que 
eum contigit de libero tenemento quod fuit E. de N. patris vel matr:s 
fratris vel fororis, avunculi vel amitæ conſanguinei vel conſangurnes 

i in eadem villa & tenere de te per liberum ſervitium, &c, quas W. 
de C. ei deforciat vel quas clamat «ſe de rationabile parte ſua que e 
contingit de libero tenemento guad fuit E. de N. patris vel matris Sc. 
in eadem villa & tenere de te Oc. 


(2) Modus Cyregra fun. li] It ſeems by this, that either we have not all his fü Copy, er 
els he never nt what lic has promilgge For Me have ay mis of it, 
» 
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Et ſi terra, quæ petitur, pertinet ad eam quæ tenetur ſub eodem 
ſervicio, tune fic. Quam clamat pertinere ad liberum tenementum 
quad de eo tenet in cadem villa per liberum ſervitium &c. quam talis ei 
deforciat Cc. if 

Vacante Archiepiſcopatu vel Epiſcopatu, ſeu alio magnate extra 
regnum exiſtente, tunc fic. 

Rex Cuſtodi Archiepiſcopatus vel Epiſcopatus ſalutem. Precipimus 
dobis Sc, quas clamat tenere de prædicto Archiepiſcopatu vel Epiſco= 
patu per liberum ſervicium &c. quas O. ei deforciat &c. & niſi c. 
vel ſic, Rex Ballivis J. Lincolnienſis Epiſcopi vel Ballivis G. de 
Clare Cam. Gloceſtriæ vel Ballivis (3) J. filio Alani Comiti de Arun- 
del ſalutem. Præcipimus vobis quod ſinè dilatione &c. tali de XX. 
acris terræ cum pertinentiis in N. quas clamat tenere de prædicts Epiſ- 
capo vel prædicio Comite, vel de prædicto filis Alani Cc. quas M. de 
N. ei deforciat & niſi &c. vel ſic, 

Rex venerabili in Chriſto patri J. (4) eadem gratia Lincolnienſi 
Epi ſcopo, ſalutem. Mandamus wabis quad fine dilatione, &c. A. de 
N. de NX, acris terre cum pertinentiis quas clamat tenere de vobis 
per liberum ſervicium, &c. quas E. ei deforciat & niſi Sc. Vice- 
comes Nc. vel fic, Rex Ballivis ſuis Wintoniæ /. Præcipimus vobis 

Sc. 


(3) J. filio Alani Comii de Arundel] By marriage of a Fitz-Alan with the heire fe- 
male of the D' Aubiznies, Eearl of Arundel, came that Surname, which is here, as a 
word literally ſignifying, turn'd into Latine, by Filius Alani. It was uluall in thoſe eller 
times to do ſo, As to expreſſe CLampernoun, by de Campo Arrulpti, 7 Ed. 3 fel. 3 5. a. & 
49. b. and the rolls have commonly Filius Petri, Filias Herberti, de Bellz monte, de Bello 
Sago, de S. Leodegario, de Monte Caniſio, de Monte forti, Mortus Mari, for Fitz-Peeter, 
Fitæ- Herbert, Beaumont, Beaufage, S. Leiger, Mount-Chenſy, Mount: fart, Mortimer, and 
ſuch more, So in 29 Ed. 3. ſol. 30. 6, Colſe beſide Somerſham and Cali juxta Fa- 
merſham (although Colle indeed appear'd in the record to be in Somerſham) ere 
held all one in exprefling the name of that place. In 30 Ed. 3. fel. 2. b. villa de Pan- 
tefrafo is Pomfreit in a Pracife, and in 38 Ed. 3. fol. 28. Newark is taken in the 
name of the prioreſſe of Newark, as a name ſignifying a neu wazk. But in 25, 
Ed. 3. fal. 38. a. Apud willam Sancti Petri is diſallowed for apzd Detreflon, though 
one interpret the other. And the caſe of P. 11 Ed, 3. tit. g:d juris clamat 2. in the 
MS, is, that John de Brayford brought the Writ againſt Iſabell Powerell, grounded upon 
the Note of a Fine; whereby Gilbertus filius Stephuri had granted the reverſion of the 
Manor of Molward, which Iſabell held for life, to Jo in fee; and Parting took ex- 
ception to the Note and Writ, becauſe this Giiher:r's father's name was Richard Fitz- 
Eſfteven, which Richard gave the Manor in taile to T/abe!!, Sc. all that is ſtood on, in 
the argument, is that of the Name; and in the MS. occurres alſo tcp kuſt dit que 
tout fuſt il utlaghe per tiel nome gue ti! ne (eretr pas per tant attein', 
&c. auri fil faſt endite per tiel nome que home ne irrett pas de lp arretner, 
Ec. and fo Sterar (as in the print) gives Judgment againſt the Conuſee. This caſe is 
remember d in 11 Aſſiſ. pl. 4. And by 11. Ed. 3. tit. Eſtoppe fl 228. Filius Thome in 
Latine cannot be a ſurname ; but, that its a good plea, to ſne that the Party ſo deſiga'd 
had a father of another name, its held 40 Ed. 3. fol. 22. a. 44 Ed. 3. fal. 12. 5. and 
the Law hath been lately ſo taken, as you ſee in O5horre's caſe, Rep, 10. fol. 132. b. For 
other authority, how Fils may be underſtood either as part of a name, as for a legiti- 
mate ſonne, or as a note of only natural relation, ſee 38 Ed. 3 fel. 22. a. 29 Ed. 3. fol. 
11 a.& 25. a, 3 Hen. 4. fol. 14. a. 30 Affi. pl. 51. per Scton. 14 Ed. 3. tit. Cſtoppel 
173. 13 Rich, 2. tit. Breife 645. 10 Ed. 4. fol. 12. 4. Curſon's caſe. 

(4) Eadem gratia Lincs/ni:nfi Epiſceps] Nothing is more uſual of that time, than to 
find Biſhops, Abbots, Priors, and the like to have De: gratia in their Titles, But 
later ages have aypropriated it to Kings. Lewis XI. of France wou'd not endure, that 
Francis then Duke of Bretagne ſhould uſe it. See Badia. de Republica, lib. 1. cap. 10. 
and others noted in the Title: of Hane, peg 116, 
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Ec. A. de N. de uno moſuagis cum pertinentiis in W. quod clamat te- 
nere de nobis (5) in liberum Burgagium vel (6) maritagium. 

Hie non dicatur, per annum, (7) nec, pro omi ſervicio, vel ſic, 
Rex Majori & Vicecomi. London. S. Præcipimus vobis Ac. A. 
de N. de uno meſuagio cum pertinentiis in London quod clamat tenere 
de nobis per liberum ſervitium Sc. quod O. ei diforciac. Ne amplius 
Oc. vel tic, | 

Rex A. de N. S. præcipimus tibi Sc. de quatuor virgatis terre 
c. quas clomat tenere de te per liberum ſervicium unius Auſturconis 
vel unius Eſperuarii ſorii vel unius libre piperis, vel Cummini per 
annum vel per liberum ſervicium ſequendi curiam tuam de N. de tribus 
ſeptimanis in tres ſeptimanas, vel per liberum ſervicium (8) portandi bre- 
dia infra regnum Angliæ, vel infra talem cemitatum, vel ſequendi comita- 
zum talem, vel hundredum pro onmi ſervicis. C 

Hic non dicatur, per annum. ; 


Sunt autem hujuſmodi brevia infinita ſecundum diverſitatem 
eorundem ſervitiorum & tenentium, quod non eſt opus inſerere, 
vel ſic. | | 
Rex tali ſalutem. Præcipimus tibi &c, de paſtura ad centum oves 
Sc. vel ad X. oves in N. quam clamat pertinere ad liberum tenemen- 
tum ſuum quod de te tenct in eadem villa per liberum ſeroicium Sc. ne 
amplius Sc. vel ſic, 


Rex tali ſalutem. Præcipimus tibi &c. tali de tribus carucatis 
terre Fc, guas clamat tenere de te per ſervitium unius Militis, vel inve- 


(s) In liberum Burgagium] As free Secage in the country of lands, ſo free Burgapge 
in Boroughs, and Cities, is the tenure of houſes, regularly, and they are the two baſe 
tenures in regard of Knights ſe vice. Burgagium, Socagium, and Feodum militare make 
uſually Brafon's tripartit diviſion, See him ib. tra. de Aſſiſ. mort. arteceſſoris cap. 14. 
& in cap. precedent, F. 3. of Burgage : Rewera terminatum eft quad pete legari, ut catallum 
tam hereditas quam pergquifitum per Harones Londoniæ & Burgerſes Oxonize, & ide) verum 
75 gued in Burgis non jacet Aſſiſ a mortis anteceſſeris ; that muſt be underſtood only of ſuch 

oroughs as Rad by cuſtome their lands deviſable, See Burgages devilables in 
Stat, 11 Ed, 1. Aon Burnc!l. Bract. fol. 272. 4. and Thorpe 21 Ed. 3. fel. 21. J. 
Tradeſmen that held theſe Burgages are the Burgerſes entended in Stat, Merton, cap. 7. 
where an heire of a Gentleman (a tenant by Knights ſervice) is diſparaged, if married 
to Burgenſis or Villanus, i. e. either tradeſman or huſbandman. ; 

(6) F Maritaginm) Although Hengham liv'd and wrote after W/m, 2. yet this, 
as other Examples of his Mitt of right are, is of elder time than the Stat, Braden, 
fol. 329. a. hath this verie writ in Subſtance, as of his time, and thither muſt /ibcrum 
'maritagium be refer'd, For cleerly fince the Stat, of t. 2, a wiit of Right would not 
lie for lands held in Frankmariage, | 

(7) Nec pro omni jerwitio] But Bracten's writ with that tenure hath expreſſely Pro omni 

ruitio, 
([) Peortandia brevia] Now brevja is appropriated to the ſignification of the King's 
Writs. Underſtand it in this tenure (which is mentiened alſo in Braten, fol, 328. 6. 
and Regiſt. Orig. fel. 2. 6.) for letters of Meſſage, and the like. For, becauſe the 
King's Writ was a ſhort letter of command, therefore had it the name of Preve, So 
Brafon, lib. 5. de Except. cap. 17. F. 2. and, in the Civil Law, both Breve and 
Brevis are in like ſenſe. You may ſee C. tit. de convenicndis fiſci debit, I. 5. de apechis 
public. I. 1. & tit, 42. lib. 1. reſtor'd by Gothofred, Very often alſo for letters, Brew? 
and Brevia occurre in Theodosfius his Code, Caſiadare's Precedents, Syrimachas his Epiſtles, 
others of that time, The later Grecjars call'd it Ppzeioy & Ppzevioy, yet thoſe are as an- 
cient as Julian and Euſebius, who uſed them; and thoſe which wrote them they called 
Epe f efet, or Breviatores, which I read in F:finian's Auth, 105. 7 þ 2. fi autem F. 4. 
and an old. Gloſſarie of the Law interprets BGE, by b emilgen, Letters of pte ſenta- 
tation given by an Earle in 45 Ed. 3. tit, Exchange 10. are titled Bzigt de peetens 
Tat ton. Woo 
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niendi tibi duns hom ines equites vel pedites ad eundum tecum cum ar:u 
& ſagittts in exercitum per tantum tempus, vel per ſervicium decem 
ſeliderum (q) quands XL. ſclidi capiuntur de ſcuts, vel ſervitium (10) 
unde decem carncate terra, vel tat Hyde terre faciunt ferdum unius 
militis pro omni ſervicio, | 

| | | Hic 


(9) Quando XI.. ſolidi cap. de ſruty] So in Brafton alſo is the Service expreſt, Bu t 
the Regifter, fol: 2. a. hath a note that makes this forme obſolet. Now it ſhould be, 
per ſervitium quarte partis unius frodi militis, &c. Eſcuage here is apparently ment, Netw 
ther had the antients any more particulars in detoting it, neither by them was it 
zeſtrained ty warre againſt the Frets or Welch only, as hy later autoritie it ſeem; 
to be, where only *'co:lard and Wales are ſpoken of, as in Lirtleton, Firzh, Nat. Br. 
fol. 83. C. Rig Ft. Orig. fol. 88. a. 19 Rich. 2. tit, Gard, 165, Pod. Comm. . 
Rice Thomas, fol. 129, 6. and elſewhere, In the Red book of the Exchequer, 4. 
zarder, Archieacon of Shreweſopury under Hen. 3. relates an Eſcuage of two Marks 
out of everie Knights ſee in 7 Hen, 2. for the enterprize againſt Tholow/e; in 
8 Hen, 2. one mark for the ſame purpoſe; in 18 Hen. 2. XX. 8. pro exercitu 
Ilibernic, and others he hath for warre in Neormandie, Peiters, elſewhere under 
Rich, 1. and King TJobn, And that they were ſuch as are now underſtood in 
our tenure by Eſcuage, will more openly appear in Rt. Clauſ. 16. Jebannis mem“. 
24. in dorſo, where the Scutagia Piftavie are at large in a Catalogue; as, . 
lielmus de Cantebrigia, guia habuit milites ſues cum Domino Rege in Pictavia, ha- 
bet Scutagium, And there is alſo Mandatum qt Demins Petro Mintonienſi Epiſcopo (he 
was then chief Juſtice of England) quod babere faciut Willielmo Comiti Arundell Scu- 
tagium de XVI. feadis militum guee Robertus de Lateſhale gui eff in Cuſtedia ſus de Do- 
mino Rege tenet in capite S. de ſcuto III. marcas, which patiage I ſufficiently underftard 
not. If Tatefhale were in ward to the Earle (as ſo it muſt be taken) either by the 

King's grant or otherwiſe, why ſhould he pay eſcuage? If his land held in ca, ire 
were to him by diſcent, how came the Earl to the wardſhip? except by grant, Ad- 
mit he had it by purchaſe, why ſhould-the Earle have the eſcuage? except by way 

of liberate from the King's bounty, Very many other eſcuages are there, as Hen- 
ricus de Tayden habet Scutagium de freda VI. militum ad opus filii ſui qui q in Pifa- 
via. , Rebertus de Cardman de LX. & XIV. ferdis militum pro fili fro gui fuit in Pic- 
tavia. Thomas Pannell Habet auxilizm I.. librarum Furoncnfizm de liber? tenentibus ſuis 

& alijs de 2 de Gereſey. But for the default ot tenants not coming to the mie, 
a place in the Leiger book of Abingdon, in the hands of my Noble and much de. 
ſerving friend, that beſt furniſht Antiquary Sir Reber“ Cettan, is worth obſervation. 
Ef juxta Abbendune Burgum (are the words) uri militis manſio que Iva nucatuy, 
Hanc Willielmus Regis Camcraria: de Landonia tenchat, This Wilkam held, it of the 
Abbey, and by Knights Service; in 2 Her, 1. forces were levied to encounter Rg- 
ber: Duke of Nermandie, which Far itius, Abbot of Abingden, requir'd of Mar: his 
tenant to find him a man for the umie, as his tenure bound him to do; but . 
liam denied it, whereby the Abbot was driven by other means to ſupply the number 
of his part, The Abbot afterward, tamdiz (as the book faith) in praſertia ſapicmum, 
banc rem ventilari fecit, ut ille neutrum negaret, imd fateri fic eſe vera rate cegerrtur. 
Unde cum lege patriæ decretum proceſſ}it ipſum exartem terræ meritd deberi fferi, inter- 
tellatione bonorum gui intererant vircrum reddidit terram illam illi; and fo the tenant uner fire 
conditions had his land again. This Lea is now called Beſtles⸗Let, and is of the 
poſſeſſions of the Fettiplaces. : f 

(10) Unde decem carucatæ, Ic. ] This forme alſo is diſallowed by the Regifer. But 
when it was in uſe, no particular quantity of the ſervice was expreſt, becauſe the 
land by references to a Knights fee thewed its own Services, Braden, lib. 5. af. 1, 
cap. 2, ubi quantitas feodi exprimetur in guantitats terre petitæ, mn ponitur aligu:d ſtrvi- 
tium, quia in guantitate f.ud!: oftenditur guantitas ſerwitiiz it being all one in ſubſtance 
to ſay that one holds IIII. carves vf VIII. make a Knights fee, and that he holds 
ſo many acres or carves per ſervitiaum dimidis feedi miſitis, Carves and Hides are un- 
certain quantities, yet by that name diviſion was anciently made in levying Ilia g- 
and Carucage. Sce what is noted in Tilt of Honor, pag, 270. & ſeq. and in Codrc: 
Abingdonia, pag. 42. Gofrcdus de Ver Alrici flius gives to the Abbey fome poffet- 
ſions Cum duarun hbidarum ducdccies XX. acrarum teira difterminata, & Hen, 1. gives 
to Maurice Biſhop of Lenden, dias Lidas de ducdecim XX. acris, ſo that there 249. 
acres is taken for a Lide. In the Monks ever with one conſant almoſt, it is al- 
wales a Plough land; and St. Dunſtan in the yeer DCCCC. LXIII. gives terre pore 
a Aatrorumy uad Angie dicitur ſeptem hydat, Its in Cid, Chart, Arch, - 7. 
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Hic non dicitur, per annum, | 

Breve de recto de dite ſemper debet derigi hæredi viri vel ejus 
cuſtod!, fi heres infra #tatem extiterit, niſi tenementum illud deve- 
nerit in manus capitalis domini pro defectu hæredum; quia tunc 
debet dirigi capitali domino, ut inferius patebit ſuo loco, 


CAP. Il. 


Que placita pertinent ad Majorem Curiam Domin: 
| Regis, & gue ad Vicecomites provinciarum per- 
tinent placitanda. | 


Onſtat quod placita de Crimine læſæ Majeſtatis, ut de nece vel 
(11) ſeditiane perſonæ Domini Regis vel regni vel exercitus, 
homicidio, raptu, Incendio, roberia, pace domini Regis fradta, cri- 
mine falſi, & ſi quæ ſunt ſimilia, ubi ſcilicet imminet periculum 
(12) Viz & Membrorum, ad (13) Curiam domini Regis majorem 
; pertinent 
Thus ſhould Hida and Carucata be all one, for Carucata ſpeaks the Plough. Charon in 
French ſo ſignifying, as Littleton allo notes 3 but by ancienter autority Carucu is not a 
Plough, but a chariot, or ſuch like, as Carruci cum junctura Legati, mulæ quoque Le- 
gatz, Thich is fourd in Jul. Paull, Reeept. Sentent, lib. 3. tit. 7. where the old Interpreter 
&ath Carpentum for Carruea, In like ſenſe is Carruca in (1) Martiall, (2) Plinie and 
otters, It ſeems when Hidage or Carucage was granted, the commiſſioners for levying 
it (with aid of Jurors) uſed in every Shire to afſeſs how much ſhould be in certain 
reckoned for a Hide or Carve, As in 9 Rich. 1, when an aid of five Shillings, of evene 
Carve in the land, was to be levied, qui electi fuerant & conſtituti ad hoc negotium regis 
 Faciendum, ſtatuerunt per Eſtimationem legalium hominum, ad ones que Caruce Waina- 
gium centum acras terre, Here 100 acres were for that purpoſe a Hide, See Roger de 
Heoveden fol. 442 & 443. Neither is any difference "twixt Carucatæ & Caruce waina- 
gium. For wainagium is tulth as its Engliſht in the ancient En . of Magna Charta, 
or Galnage, as its called Vim. 1. cap. 17. See Bracton, Fl 37. 4. 4 Ed. 2. tit, 
Avowzp 200. and eſpecially Ze2ve's caſe in Rep. g. fel. 123. b, & 7. 

(11) Seditioue per ſonæ Domini Regis] Bracten, fol. 118. b. Si alipuid egerit vel agi pro- 
curaverit ad ſeditionem domini Regis wel cxercitus ſuit, Ic. fo Glarwil, lib. 1. cap. 2. 

(12) Vitæ & 1 lungment de vie & de membze is uſed for judgment of 
death, or puniſhment capital, in Stat. Nei. 2. cap. 38. 3 Ed. 3. fel. 19. a. pl. 34. in 13 
£4. 3-fol. 32. 4. pl. 5. 13 Ed, 3. tit. Ut larie 49. andelſewhere often, But anciently alſo 
part of it is taken for judgment of Ie of life, and part fot ſe of member only, as in 
F-tm. 1. cap. 15.— pur le quel un ne dett perdze vie ne membze, And Bratton 
ſpeaking of Puniſhments, ib. 3. tit. de Afﬀionibus, cap. 6, ſaith, ſunt quædam gue adi- 
munt vitam, vel membrum; and the like hath he in tract. de Corona, cap. 36. majora 
erimina aliguando ultimum inducunt ſupplicium, aliguando membrorum truncatienem. One 
flying to a SanQtuarie, by the laws of William 1. had pais de vie # de membze, as the 
words of it are in tha book of Crowland, And amiſſio membrorum was a ſpecial puniſh- 
ment of Rape before Nef. 2. as you ſee in Bratton, lib. 3. tract. de Corona, cap. 28. 
He that was condemned loſt his Eies and his Stones; but by Glanwil, before Braden, 
it appears it was death, Lib. 14. cap, 6, But that the fudgment de vie & de membze 
In Mm. 2. cap. 38. was only judgment to be hanged, and ment, about that time, to 
be ſo, is plain by the book attributed to Breton, cap. 14. where the autor hath reference 
to the Statut. of m. 2, made in 13 Ed. 1. which obſerve alſo for another purpaſe. 
Its commonly affirmed, with one conſent, that (3) Jabs le Breton, Biſhop of Hereford 

3 III. 47. 62. XII. 24. (2) Nat. Hiſt. lib. 33. cap. 11. 

3) Marth. Weſt. ad an. 1275 —Pitſeus an. 1275. 397,—Baleus Cent. ta. vit. 44. 
—Hiſt. Eccl. Magdeburg. Cent. 12. a. c. 10-14, Herefordienſes Godwin. Comment. 
1 Præſ. Angl. inter Ep. Herefordienſes 43. Stamf. Prærog. Reg. fol, 21, a. 10 Co. 
Piel. Cowell's Int, Wingute's Coll, ta his Edit, of Britton. 


undet 
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pertinent audienda & determinanda. (14) Placita vero de fur- 
ts, (15) melletis, (16) Huteſia, plagis, verberibus, tranſgreſſionibus, 
| | | ubi 


vnder Her. 3. and Fd. 1. wrate that Book, But its cleer that this John the Biſhop 
was dead ten yeers before the S tat. of Weftm, 2. here cited. For he died in 3 Ed. 1. 
which the ſtory of Florilegus, the Monk of Weftminſt:r, enough juſtifies z yet, that no 
ſcruple in that may remain, its to be proved alſo by infallible record. In Ret. Pat. 3 
Ed. 1. memb. 203. the conge d'flier, for choice of a new Biſhop there relates, guad 
cum eccleſia veſtra Here fordenſis paſteris ſolatis per mortem bing memeriæ Johannis auper 
Herefordenſis Epiſcopi fit deſtituta, alium wobis eligendi in Epi copum, Sc. this was 23 Mali; 
and in Mmb, 19. of the ſame roll, the royall aſſent is given to the choice of Thamas 
de Cantilupo ſucceſſor to Fobn le Breton being dead, All this is moſt certain; and it is 
as certain, that, about that time, was a Judge of this name; for in Rot. Co · 
Hen, 3. memb, 12. Mandatum eft Richardo de Ewell & Hugoni de Jurri Emptori Garde- 
robe domini Regis quod habere faciat dileftis & fidelibus ſuis Johanni le Breton, & Henrico 
de Monteforti Fufticiariis ſuis Robas ſuas integras prout ceteris Fuſticiariis demini Regis 
invenire conſuevit, quamdiu fteterint in officio domini Regis; and the Dorf. Rot. Pat. of that 
yeer hath moſt frequent mention of n le Breton, and Henry de Bracton, for Judges 
of ſpeciall Afiſes : He is ſometimes called Bretun, then Briten, and alſo Breton; and 
Fhrilegus ſub anno 1275. Obiit hoc anne Johannes Bretoun epiſcopus Herefordenfis, gui 
admodum peritus in juribus Anglicanis, librum de eis conſcripfit, qui wocatur le Byetoun, 
That there was a Judge of that name, and that about that time one of that name was 
Biſhop of Hereford, here appears plainly, and that a book of common law, called le 
B2etoun, was written, and by the Biſhop, if you believe the Monk, and the conſent 
of late writers which ſpeak of it, But what book ever the Biſhop wrote, it cannot be 
this we have now left under that name, unleſs you will allow that one dying in 3 Ed. 1. 
could cite a Statut. of 13 Ed. 1. as our Breten doth in this of Rape, or the Stat, of 6 Ed. 
1. of Cefſavit at Gleceſter, as he doth in his chapter de purchaſe couditionel, or the Stat. 
of Winchefter of 13 Ed. 1. as he does touching high waies, in his chapter de pluſors 
tozts, Some other author then, then the Biſhop of Hereford, muſt be fought for 
that volume. This, by the way, For Judgment de membze, anciently it was in 
Appeales of Maibem; to this day the count is fe/onic?, but nothing but damages are 
now recoverable, nor was the law otherwiſe under Ed. 3. as appears by 22 Afiiſ. pl. Sa. 
41 Aff. pl. 16. and other books, But before that time, the party attainted loſt memh2e 
pur membze, as its ſaid 18 Ed, 3. fs. 20. a. pl. 31. with which agrees Breton, cap. 25. 
where is added la pltiut foit faite de femme que avera tolle a home ſes mems 
Þ2es, en ttel caſe perd?a le femme la une mein per fuidgment, come le membze 
d*ont el abera treſpaſſe ; and if a Knight were ſtrook by a Rtband per felonie 
{ans deſert de chivaler, the Ribaud (faith the book) was tc loſe his hand; and it 
appears in Glanwil, lib. 14. cap. 1. and Brad. lib. 3. trat. de Corona, cap. 24. that the 
trialls of mayhem were by duell or ordclls, as of capitall offences. See infra pag. 
where if the huſband had been, by judgment, demembratus, the wife loſt her dower; 
and for particulars ſee there more, and the notes, By K. Nuts laws, cap. 50. Adul- 
terie in the woman was puniſht by loſſe of Note and Eares, to which, it ſeems, rete- 
rence is in that of William 1. his laws in the MS. Jngu/phus t femme eſt jadgee 
a mo2t «t a defactun des membzes Ri ſeit enceintee ; that juſtice ſhould not be 
executed till ſhe be delivered, which in judgment of death is law at this day; and in 
Fleta, lib. 1. cap. 38. for petit larcenies, or cutting ot purſes with nothing in them, 
the Pillorie and loſſe of Ears was the puniſhment, See 10 Her, 3 tir. Cotone 434. 
And in Flea, lib. 2. cap. 5. of every common whore following the Court, the Marſhall, 
at the firſt apprehenſion, was to exact 4d. at the ſecond, to bring her before the 
Steward, who was to take her name and forbid her the Court; at the third, confiderabitur 
guod amputetur ei treſſorium, & gucd tondeatur; at the fourth, amputercur ci ſuperlatia, ne 
de cætero concupiſcantur ad libidinem. At this day, ſaving for firixing in the preſence of 
the King or his Courts, no loſſe of member is in uſe by courſe of common law. An- 
cient and late examples are of puniſhment of ſuch ſtriking by loiſe of the right hani, 
in 22 Ed. 3. fal. 13. 4. 19 Ed. 3. tit. Judgment 174. 39 . 7. 1. 33 Hen. 4. Br. 
tit. Paine 16. Stamford fal. 38. a. & 2 & 3 Elix. Dy. fol. 188. 6, By late Statutes, 


for ſome offences the hand or cares are to be cut off, | 
(13) Cariam domini Reg s Mijorem] He calls that Curia Major here, which hath coniſans 


of all capitall offences; and in his following chapters the ſame name he uſes for the Court, 
whither by Pone, a ſuit in a writ of right is to be remov'd, that is cleerly the Common 
Pleas ; and Brafon, fel. 105. hath lebe & Comitatu transferri pet ad Magnam Curiam, 
where often to him Magna Curia is the Common Plas plainly, So duth he uſe the 


{ame title in fel. 332. f. 14. and often elſewhere, But it ſeems, that to * 
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(17) ubi non agitur de pace domini Regis fracta, ad vicecomites perti- 
neat audlenda & determinanda. De plaeito vero terræ, ſimiliter poteſt 
Wo.” | vo 23 att! ds wml Ji vicecomes 


Major Curia is no fingular name for any one Court, but for any of thoſe of the King's 
higireſt Courts, which have that name in regard of all inferior; and the ſubject which 
He ſpeaks of with it, may. deſigne what court he means; as here, that he means the 
King's Bench, or Aula Regia (as Braffon calls it, fol. 105. b. F. 2.) appeurs. by the 
crimes recite afterward 3 when he talks of a Pene to remove the ſuit of a writ of 
right into Major Curia, tnere it muſt be the Common Pleas, And it ſeems in pag. 16. 
he takes the name exj.efiely as well for the Court of Fuftices in Eire, as for the Common 
Picas, Note the words: Quamvis efſonium de mala lecto in Majori Curia Domini Regis, 
#'pote ad Banc um wel in linere Juſtitlariorum jaci debeat tertis die, Sc. 

(14) Placita verd de N } How the law hath been fince taken touching pleas of the 
Crown to 2 Yiſcontie!, is taught in Stamford, lib. 1. cap. uit. & lib. 2. cap. 14. No 
Capital! offence was, by this opinion, to be heuwid and determines in the county. For 
though he name Furta here, it ſeems, he means not that theft which is capitall, but as 
Furtum is in the Civill law, ſo he underſtavds it, that is, enly for wrongfull taking 
away goods, as the word Roberte is uſed in Weftm. 1. cap. 37. And all other kind of 
felonidus taking our autor comprehends before, in Reberia.z which in thoſe times expreſt 
alſo all felonious taking, or Furtum in that ſenſe, as its now. uſed, witneſſe Braden 
Cited by Stamferde fol. 27. b. yet in Glanvil, lib. 1. cap. 2. Furtum is excepted to the 
Shirifs Court, as out of ſuch offences gue ultime 2 ſupplicio aut membra um trun— 
catione. It's no doubt but Hengbam in writing this, had regard to C Anvil, as it may 
appeare by the ſame words in both; ſo had Bracton ſpeaking of this matter, lib. 3. traci. 
de Corona, fol. 154. b. Ad wicecomitem pertinent bajuſmadi placita in Cœmnitatu. Copnoſcere 
guidem poteſt de mealetis, plagis, werberibus, & conjimilibus, niſi querens adjiciar de pace do- 
mini Regis infracta, wel felomam apponat. Extunc n. ſe vicecumes nan debet intromittere, cum 
boc tangat perſenam ipſius domini Regis & coronam ſuam. But he ſays the Coroners were 
to inroll Appeals of capitall offences, and preſent them in the Eire. So that in thoſe 
times, by Bracton's opinion, if one had ſued criminally in the county, and concluded 
centra pacem domini Regis, &c, the Court had not juriſdiction, but if contra pacem wice- 
eomitis, then it had; ſo is his difference there and pag. 145. 6. For in the one caſe, 
Judgment de vie ou de membee or impriſonment was to follow, in the other only 
amerciament, or pana pecuniaria, as he calls it. But ſee this autor, pag. 21, where he 
ſpeaks of appeals fine brevi. Appeals then might be taken or commenced, but not 
determined in the County, if they were de pace Regis fracta; fo it ſeems, See Stat. 
Mag. Cart. cap. 17, which belongs hither. Neither is it amiſſe to remember a judg- 
ment given in the time of Hengham, and before him in 30 Ed. 1. not from the matter 
Hee ſpoken of, It is in P. 30 Ed. 1. MS. fol. 280. a. where the Shirife of Yorkfbire 
is commanded qnr il feiſt vener le appel Jon de Morton enfemblement ove Jon de 
Thouthorp attache per lun appel ove tote les choſes meme le appel touchans 

eva t Juſtices en Bank per bzeve de la Chancelerie, Te quel retozna ſon 

zeve que il aveit maunde au Meyze & a Bailiffes de la ville de Everwike, tc, 
les qurx refponei;t que Jon de Morton appela Jon de Thouthorp que il ly afſ-ply 
a ſaut purpenſe le dewatie pꝛochein devant ia fefte de leint Nicholas en la 
'vitle ve Everwike en Steyngate e illenke {p robba de un tabbard pis de treis 
*fous e vr vuſſe denters d'argent contra la pees, &, Demand fut au Mepze 
la manere del attachment, e (pl p fut Meiuoure, & par quen garrant ils tenent 
treu man r ve play, il diſt que Jon de Morton {wa la mene ſur Jon de Thouthorp 
etrova pleges de (ter (on appel au Cozoners de la ville per quer eus le at⸗ 
"*ratherent ele pziltent e tinozent le play en iur Gyldhalle de ceſt appele per 
ulage de la Cytte utee detens d'ont tl ne ad memozie a tener ſans bzeve e 
(ans Meynouere ou Pulfre, gt. Et quia ſecundum legem & conſuetudinem gn, mejor & 
-Corvratores alicujus Crvitatis bujuſmodi appella coram eis audire non pefſunt, & terminare, niſi 
"eorum "cogmitio fer Cartæm domini Regis vel pragenitorum ezus wel per breve demini Regis de 
"Dujuſmodi appelth coram eis audiendo &S terminando ſpecialiter ſit concaſſa, cum za ad dominunt 
f Regem rat one Juris ſui Regi & nen ad alium, in Regno Regis, pertineart, Conſideratum «ff 
uod appellum pradietum coram ipfis M. jori & Coronatoribus babitum, tanguam corgm.cis. g 
nullum in bu;uſmedi cſu babent juriſdictionem adnulletur & pro nullo babeatur, _ Et quia 
"dredifti mejor & Cororatores nullam in Curia hic manuopus wel pelfrum proferunt,. nec Idem 
Johannes de Morton ſolempriter vocarut afppeilim predifium in Curia hic proſequitur, Viſum 
eft Curiæ qued ad ſetlam domini Regis werſus pradiftum Johannem de Thouthorp in Curia 
die non 1 procedendum, Et iges prædictus Ic hannes de Thouthorp inde fine die. Et ad 


Judicium ge frediftis Majire & Corcnaterilus gui appellum illad tenuerunt fine warrants. 


Theſe 
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vicecomes eognoſcere quemadmodum quands plaeitum aliquod di- 
vertitur a Curia Barons propter defectum ipſus Curiæ, & quando 
convenitur ipſe tenens in — abſolute; ex quo dominus ſeodi 


non poteſt ex officio facere (18) hanc Aſſiſam in Curiam ſuam 
venire, videtur quod non defuit petenti de recto, quando non (19) 
falſat. 'Tunc ipſe petens ſupplicabis capitali domino ut remittat et 
Curiam ſuam. Et tunc poteſt ire bene ad Camitatum fi velit. Et 
hæc eſt cautela neceſſaria. 5 


Theſe are the words of my report verie anciently written, I tranſcribed it all, becauſe 
divers things are in it ſpecially obſervable, | 

(15) Melletis] Glanwil and Bratton have de Medletis, for ſaddain affraies or diſlikes ; 
the word is ſo uſed too in Rgiam Majeft. lib. 1. cap. 3. and hence is our Chaunee 
medley, corrupted from Chaud melle, which ſignifies het or fuddain debate ; whence, in 
Scotland, Chand mille is oppoſed againſt Fozethourht felony, as Mavflanghter with 
us, againſt Murder. See Stere ad citat. lac. & de verb. fignific. But Chance meviep 
is in Stamford otherwiſe, Skeen interprets Chaud melle by Rixa in the Civil Law. : 

(16) Huteſio] Although clamor & Hzuteſium is for huy and cry in our law, yet it ſeems 
here it's a word made from Hutin, i. e. ſcolding, brawlſing, contention, whereby the peace 
of the county was diſturbed, For all the reſt here ſpoken of are offences, mongſt which 
you cannot well reckon Ony aud Cry; although of that the Shirif had power to de- 
termine, if it grew in queſtion 'twixt the appellant and appellee, utrum afpellans butefiun 
levaverit. Bratt. lib. 3. fol. 145. b. F. 2. 

(17) Ubi non agitur de pace domini Regis fracta] He means, when the plaintiff or 
appellant did not complain of the King's peace broken, but ouly of the yn of the 
Shirif, So Bracten teaches the law of that time, that if, for the like, ſuits were in 
inferior Lords courts, the concluſion was contra gacem Demini; if in the court of a cor- 
poration, contra pacem Bailivorum; if in the Sharif's, contra pacem Vicecomitis, Neither 
means Hengham that thole offences were not in themſelves contra pacem Regis, but that 
in the ſuit commenced in the Shirifs court the King's peace broken might not be com- 
plained of 5 which well agrees with, and explanes the law now, that, without writ, the 
Shirif cannot hold plea de tranſgr ffionibus contra pacem domini Regis, as it appears ia 
Fitzb, Nat, Br. fol. 47. A. 

- (18) Hane Affiſam) Suppoſing the miſe to be put on the grand aſſiſe. 

(19) Falſat] That is, by oth prove that the Lord's court hath failed him of right; 
the two following chapters have more of it; and ſee Bracton, lib. 5. fol. 329. & 339. 
where the falſifying (as it was called) of the Lord's court is by oth taken by the de- 
mandant with two others, in the Lord's court, or at his mannor houſe ; but Hengham 
allows it by the oth only of the party; this Bracton tiles defalta probata. Touching 
this obfolet uſage, a caſe of 11 Hen. 2. is worth obſervation, Its related in Roger de 
Hoveden, pug. 283. when Thomas Becket defired the King, he might, with his leave. Þ 
viſite Pope Alexander, then commorant in France; the King anſwered him, Tu, pri 
reſpendebis mibi de injuria quam fecifti Joh2nni Mariſchallo meo in Curia tua. Congueſtus 
n. erat Regi idem Johannes quod, cum calummiatus efſet in Curia Archiepiſcopi terram quan- 
dam de 45 terendam jure bereditario, & did inde placitaſſet, nullum inde potuit A equi 
Juſtitiam, & quod ipſe Curiam Archiepiſ-opi. falſiſicaverit ſecundum conſuetudinem regni, cui 
Ar ebiepiſcopus reſpondit, nulla Juſtitia defuit Johanni in Curia mea, ſed ipſe ¶ neſcis cujus 
confilio an propria vun motu) attulit in curia mea quendam Tober & juravit ſuper 
illum quod ipſe pro defectu Juſtitiæ a Curia mei receſſit, & videbatyr Juſtitiariis curiæ 
mee quod ipſe injuriam mibi fecit, quia fic a Curia mea receſſit, cum flatutum fit in regno 
weſtro, Quod qui curiam alterius falfificare voluerit oportet eum jurare ſuper ſacroſanfta 
evangeſia. Rex gquidem, non reſpiciens ad werba hgc, juravit, quod ipſe baberet de s juſti- 
tiam & Judicium. Et Barones curiæ Regis judicaverunt cum effe in miſericordia Regis, & 
quamwvis Avchiepiſcopus niceretur judicium Thad falſficare, tamen pree & couſilio Baronum 
— — e in miſericordia Regis de D. libris & irvenit ei fideiufſwes. That Toper was 2 
Church Book of the time, and it is what in a Conſtitut ef Rebert Winchelſcy is ealled 
'Troperium in Lindo, Province, conſtit. de Eccleſ. adific. c *chiani, Of this talfifying, 
more in Breton, fol. 275, according to Brafon z an” :s domini Regu. in Braften 
appcats to be Bailif of the Hundred, or ſome ſuch m. | - 
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CS I 


De juriſdifione Curiæ Barons & qualitur proceden- 
dum eft in eadem. 


EN Vodlibet autem breve de Necla, præterquam breve paruum 
ſecundum conſuetudinem manerii, debet eſſe patens, & precipe 

in capite clauſum, & debet deferri in Curia ipſius Baronis de quo 
ipſe petens clamat tenere terram petitam. Poteſt autem petens ſi 
voluerit in Curia illa proſequi loquelam ſuam uſque ad diſcuſſionem 
litis per narrationem narratam, vel feriationem duelli. Sed fi tenens 
poſuerit ſe in Magnam aſſiſam domini Regis in Curia illa, rema- 
nebit loquela illa hoc modo. Tenens ille adibit Curiam & habebit 
breve Regis ad vicecomitem loci, per quod breve idem vicecomes 
rohibebit dicto domino feodi ne teneat placitum in Curia ſua, niſi 

duellum fuerit inde vadiatum, eo ordine quo rex mandat quando 
hujaſmodi placitum deducitur in Comitatum. Et tenens ſemper 
gaudebit effoniis ſuis tam de nale veniendi quam de malo lecti. Ta- 
n adoptione petentis erit, ſi voluerit in eadem Curia tam diu 
re placitum ſuum, vel non. Qui ſi voluerit abinde recedere, 
deat ballivum Regis & probet ſacramento ſuo (20) vel per duos 
teſtes Curiam domini ſibi de recto defeciſſe, & fic velit nolit domi- 
nus ipfius Curiæ, etiam invito ipſo tenente, poteſt hujuſmodi lo- 
quela fic transferri ad comitatum. Et quid fi Curia ipſius Baronis 
non defecerit ipfi petenti de recto, qui ſic tranſtulerit loquelam ſuam 
ad comitatum ? Certe dominus illius Curiz, fi voluerit, poteſt re- 
trahere loquelam illam in Curiam ſuam, & eam ibi terminare or- 
dine prædicto; dum tamen ſufficientè probare poterit curiam ſuam 
de recto dicto petenti non defeciſſe. Videtur autem quod idem 
Dominus Curiæ poteſt adeo ſimpliciter procedere in hujuſmodi pro- 
batione, ſicut poteſt dictus petens in probatione falſandi curiam 
ſuam. In Majori autem Curia domini Regis, poteſt idem Do- 
minus faccre conſimilia; tamen rarò contingit. Paruum enim ſeu 
nulum dominis curiarum in hujuſmodi placitis tenendis proficuum 
aſcribitur. Et ſciendum quod in Curia Baronis (21) non debet 
Attornatus aliquis admitti fine brevi domini Regis. Poteſt equidem 
dominus alicujus curiæ ſi voluerit ex gratia per literas ſuas patentes 
fſcriber2 domino Regi quod remiſit ei curiam ſuam, fi tantum diligat 
ipſum petentem; qua litera porrecta in Cancellaria domini Regis, 
petens ipſe habebit ſuum præcipe de recto, diretum vicecomiti, per 
quod precipiet tenenti quod reddat terram petitam, & niſi tenens 
hoc fecerit & ipſe petens fecerit ipſum vicecomitem ſecurum de 
clamore ſuo proſequendo tune fummoneatur ipſe tenens quod ſit ad 
certum diem in Banco, Et fic ante aliquem ingreſſum litis in cu- 


(20) Fl per duos, Sec.] If you read E, then agree: he with Bracten and Breton. 
21) Mu debet Attornatus aligais] Examine it by Breton, cap. 126. el. 28b. a, Stat. 
Alerten, cp. 10. R. giſt. Orig. fl, 26. & 27. Temps Ed, 1. fit. Attozncy 105. 
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nam comitatus vel Baronis, poteſt hujuſmodi loquela vel placitum 
primo die diverti ad Czriam domini Regis Majarem. 


C. A BY; 


Qualiter procedendum eft in Comitatu poſt Curiam 
Barons al:cujus falſatam. Breve de Pace. Recor- 
dum Comitatus, Falſum judicium i Comitatu. 
Sectatores, 


TIRobata ſiquidem ea ſolennitate qua decet, quod Curia Baronis 

defecerit hujuſmodi petenti de recto, poteſt ipſe petens in 
eadem curia proſequi loquelam ſuam fi voluerit in omni eventu, 
uſque ad diffinitam diſcuſſionem litis. Hoc tamen excepto, fi tenens 
poluerit ſe in magnam aſſiſam domini Regis ſuper repetita. Et ſi 
tenens fic ſe poſuerit, ad proximum ſequentem Comitatum, gau- 
dere poteſt eſſonio, ita quod in ſecundo comitatu protendat in pleno 
comitatu (22) breve de pace quod vocatur probibemus. Tune rema- 
nebit loquela ad petitionem tenentis uſque dum venerint (23) 7u/ti- 
tiarii ad omnia placita, Ex hoc liquet quod nec dominus alicujus 
feodi, nec vicecomes regis, qui major eſt in juriſdictione, poſſit 
aliquem liberum hominem (24) ad corporale ſacramentum ponere 
ſine brevi domini Regis; quod fi facere poſſent, & tam dominus 
ille quam vicecomes ex officio fibi commiſſo hujuſmodi magnas 
aſſiſas caperent ſuis locis, Caveat rurſus reus ſibi qui ſe fic in illam 
aſſiſam regalem poſuerit quod dictum breve de pace deferat ad prox- 
imum comitatum vel ſecundum, ſalvato tamen per eſſonium primo 
Comitatu poſt talem poſitionem. Quod fi non fecerit, ad calum- 
niam petentis per præciſam amiſſionis defaltam, ſe ipſum ac per- 
petuam ejus ſueceſſionem privare judicabitur de petitis. Hane vero 
defaltam habet Comitatus determinare & inde Recordum in omni- 
bus (+) Curiis reportare, quicquid erit in Comitatu in hujuſmodi 


(22) Breve de Pace] Mention is of this courſe Temp. Ed. 1. tit. Dꝛoit 45. and pre- 
cedents are of the writ in Clanvil, lib. 2. cap. 8. and Bracton, fol. 331. F. 5. See alſo 
Breton, fel. 277. b. & Regiſt. Orig. fol. 7. 6. | 

(23) Juſtitiarii ad emma placita] Juſtices in Eire; which were in ſom like nature to 
the now Juſtices of aſſiſe, but had not their circuits ſo often, The beginning of them 
was in 22 Hen. 2. which was by Example after followed. See Hoveden, pag. 13. & 
337. & Geroaſ. Tilburienſ. in Dialogo de ſeaccario, But it ſeems great delay of juſtice 
might ſo have been, For the Eires were not verie frequent; and by ſome, the diſtance 
of them was VII. yeers. So ſaies Scrope in Temps Ed. 3. fol. 143. 4. and ſee fol. 149. 4. 
Aldenham, Glanvil ſpeaks not of them in this caſe, it being not in uſe in the infancie 
of Eires, to have the prehibemus referred to them; ſucceeding time brought in that, and 
about Ed. 3. the Eires were left, 

(24) Ad corporate 222 fenere &c.] Bractan, fol. 106. a. Non poteft alipuis 
Baro, wv{cecomes wel alius de liberis tenementis cogroſcere, nec tenens tenetur reſpondere fine præ- 
cepto wel warranto domini regis nec poſſunt aliguem de bujuſmedi ad ſacramentum fine warrants 
compeliere, See Stat. Marlb, cap. 2%. 44 Ed. 3. fel. 19. b. & 30 Ed. 3. fol. 35. B. 
Touching being compelled to oath without warrant of the King, ſee the caſe, T. 35 
Ad. 1. recited in titles of borour, page 263. 

1 Al. brevibus, 


4 placito, 
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lacito, ante poſitionem in magnam aſſiſam vel duelli vadiationem. 
,tiam, fi apparentibus partibus quereletur & reſpondeatur, five 
oquela per nontenuram vel per quemeunque (*) bipertijocum ca- 
villetur lis illa, dummodo detur dies ad proximum Comitatum par- 
tibus, ad petitionem petentis, per breve quod dicitur Pone, poteſt 
transferri negotium, five placitum illud fuerit, coram juſtitiaris in 
Banco vel Itinerantibus in ipſo Comitatu. Et fic adnihilabitur pro- 
ceſſus inde habitus, & ſtat breve, Petens autem quicunque fuerit 
moderatà gratia poteſt habere Pone. Supponendum eſt n. quod 
rocraſtinatio petitionis non præjudicat occupanti. verbi gratia, Si 
Peterem a te ſundum hodiè mihi reſtitui, quod me procurante dif- 
ſertur, poſſit a caſu tibi occupanti proficere ; ideò quia ponere ali- 
quam loquelam extra comitatum ubi celerior litis habetur determi- 
natio quam in banco * & quia preſumitur quod petens petitionem 
maturare debet, Et fic patet, quia prorogat quod (25) congerere 
debet petens, ex gratia curſoria conceditur fibi Poxe, Tenenti autem 
nequaquam, niſi ex gratia majori, & cauſa ſpeciali, utpote, ſi vice- 
comes loci fuerit de ſtipite conſanguinitatis vel aliqua affinitate be 
particeps in petitione petentis, vel aliquantiſper rei offenſa ſeparaverit 
vicecomitem a tenente; ex dicta cauſa five aliqua alia rationabili 
interveniente innuitur tenenti dictum Pane. A vicecomite vero 
prefixo die litigantibus in Comitatu, ad primum comitatum poteſt 
tenens facere deſaltam. Caveat tamen quod infra XV. dies terram 
ſuam replegiet, quod ſi non fecerit, ſeiſinam perpetuam, niſi ali- 
unde recuperet, amittet: vel ad primum Comitatum poteſt eſſo- 
niari de malo veniendi, & ad ſecundum facere defaltam & ad tertium 
de mals lecti. Eſſonium autem de mals lecti ſemper ſequitur eſſo— 
nium de malo. veniendi, & non econtra. Tamen vicccomes ex 
officio ſuo mittere debet quatuor milites de eodem Comitatu ad 
videndum infirmum, eo ordine quo faceret fi placitum eſſet in 
Banco; & ideo præcipietur ei hoc idem facere per breve de judicio. 
Ipſi quoque milites, ſecundum quod infirmus ſurgere aut Janguorem 
capere elegerit, præfigant ei diem quindenæ, ve! unius anni & 
unius diei. Breve ad videndum infirmum. ä 
Rex vicecomiti ſalutem. mitte guatuor legales milites de Cumitatu 
tuo uſque N. ad J. qui languidus eſt ad videndum utrum infirmit-'s qua 
ſe eſſoniquit de mals lecti verſus B. de placito terre quod eff inter eos in 
Camitatu tuo, ſic languor necne. Et ſi fit languor tunc ponant ei diem 
a die viſus ſui in unum annum & unum diem apud Turrim London præ- 
fato B. inde reſpanſurus, vel ſufficientem, per Je mittat W age Et 
ft non fit languor tune ponant el diem a die viſus ſui in XV. dies quod 
tunc > ad proximum Comitatum tali prafato B. inde reſponſurum vel 
ſufficientem, &c, Et dic quatuor militibus illis quad tunc fint ibi ad 
teſtificandum viſum illum & quem diem ei poſuerunt, & habeas ili 
nomina militum & hoc byeve. | . | 
Ante viſum terræ petitum & factum, poteſt tenens eſſoniari de 
malo lecti, & poſt viſum ſimiliter, precedenti ſemper eſſonio de mais 


(25) cengerere] It may be, contrabere was the word of the autor, Al. ccngrat are. 
(*) Al. 6ipartivacum, 
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veniendi. Sed tantum unus languor capi poteſt ante viſum vel poſt, 
pio voluntate tenentis, & (26) non plus, quamvis eſſonium de mals 
lecli in Majora Curia domini Regis, utpote ad Bancum vel in Itinere 
Juſtiliariorum, jaci debeat tertio die ante diem placiti prefixum' & 
per duos eſſoniatores. Et hoc in præſentia Conſtabularii Caſtri, 
civitatis, vel Burgi ubi hujuſmodi placita tenentur, qui inde Re- 
cordum portat coram eiſdem Juſtitiariis vel coram Majore hujuſ- 
modi civitatis fi Caſtrum non habeatur, nec per conſequens Con- 
ſtabularius. Quia frequenter evenit quod comitatus tenentur in 
ſilvis, & Campeſtribus foris, villis & (*) (27) alibi; videtur n. 
quod calumniatio eſſonii de malo lecti non projecti ante tertium diem, 
nec per duos teſtes locum non tenet. quia in talibus locis nulla re- 
ſidet talis perſona quæ talia recordare vel teſtificare poſſet vel deberet. 
Tamen fi hujuſmodi placitum fuerit coram Juſtitiariis de Banco vel 
Itinerantibus, debet ex conſuetudine & jure hujuſmodi eſſonium jaci 
ad Caſtrum Comitatus vel Burgi coram Conſtabulario vel ad (28) 
Turrim Londoniæ pro Banco, vel alibi in Itinere Juſtitiariorum 
propter hujuſmodi reſcantiam. Idem dico de Curia Baronis, Non 
n. tenens ignorat a quo domino tenet & eui feodo eſt annexus. Per 
duos autem eſſoniatores ſolemnizari debet tale eſſonium, ut unus 
per eſſonium excuſet infirmum, & alius propter priorem excuſa- 
tionem in eſſonio de malo veniendi, in hoc eſſonio quaſi iterato de 
una & eadem ægritudine, teſtimonium perhibeat. Et idem jaci 
debet tertio die ante diem litis, propter computationem dierum in 
(29) anno biſſextili, ut cum detur dies languido a die viſus ſui in 
unum annum & unum diem per ipſum diem integrum ante tertium 
diem, ante diem litis poſſit falvari dies excreſcens in anno biſiextili, 
& computari in integritate anni, quo dictum effonium projectum 
fuit, Teſte confilio demint Henrici Regis, ac brevi ſuo inde directo 
Juſtitiariis ſuis de Banco anno regni regis Henrici LIIII. Eſſonium 
autem de ultra mare de jure locum non tenet niſi in prima excuſa- 
tione jaceatur, & hoc intelligito niſi reus iter arripuerit verſus ultra 
mare prius quam ſummonitionem receperit, fi n. reciperetur hujuſ- 


(26) Nen plus, qpuamvit] Read non plus. Quamvit, etc. 

(%) Al. tales ſeu las, * | | 

(27) Alibi widetur n.] Whatſoever alibi ſhould be (ſome copies having tales, fome 
talus) continue it with widetur quod cal, Sc. the reaſon is plain. 

23) Turrim Londen | Refer kither Brattor, 0. 345. & 359. 4. and 3 Hen. 3. vit. 
— oine 186. and the reaſon of day given at the Tower, ſee in Hengham, pag 45. | bic 
wfra, pay. 448 - 

744 4. 6 biſextili] The foure excreſcent quadrants of a day in the Julian yeer were 
and are at the end of every foure yeers ſpace, put into one day, which added to the 
365. of the common yeer makes 466, for the Leap or biſſextile yeer z the addition was 
not to the end of the year, but the day is ſo intercalated in Februarie, that it falls to be 
join'd with the Kalends of March, which being every fourth yeer ſa made of two daies 
Joined, denominated their yeer with biſſextus, becauſe es anno bis diceretur ſexto Kal. 
 Martias, That ordinance cf the Leap yeer after ſpoken of, is dated apud Windeſbore 10. 
die Maii anno regni neſiri 54. by Hen. 3. in the old Statutes. See for this matter Bradter, 
Jil. 344. 6b, and 359. 6- In the Reman Civill law, the like account was of the inter- 
calated day, and it, with that wherewith it was joined, was as one day. Ulpiar. in . tit. 
de miroribus I. 3. denique d. 3. Preinde fi in biſſexto natus , five fricre five peter iure tir, 
eeiſus ſcriꝑſit nikil x2 wo Nam id biduum pro uno die babetur, & prſtericy dies Kealexda- 
rum intercalaturs . | 6 . 
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modi eſſonium de ultra mare poſt eſſonium de malo veniendi, vel 
ſummonitionem ſaltem, frequenter accideret quod ipſe reus malitioſe 
hoc faceret ad prorogandum jus petentis. Et ideo locum tenet in 
prima excuſatione litis. Quia ex quo implacitatus ille iter arripu- 
erit ante ſummonitionem receptam, videtur quod non conſtabat ei 
dies de placito prædicto. Et quid fi reus de ultra mare eſſoniatus 
tali die eſſonii projecti, fuerit in regno. Certè fi petens hoc eodem 
die calumniet, ad aliud diem placito prefixum dummodo hoc ſufli- 
cienter probare poterit, reo adjudicabitur pro defalta. Intereſt 
autem Juſtitiariorum inquirere hujus rei veritatem, V icecomes 
autem in ſuo comitatu ſimiliter faciat, aut probationem illius pe- 
tentis recipiat eta manu. Comperto ſiquidem ipſum reum in die 
dicti eſſonii projecti exitiſſe in regno, reus ille amittet ſeiſinam terræ 
petitz per defaltam. Eſſonium de ſervicto D. Regis ſemper admit- 
titur & locum tenet ad alium diem, dummodo porrigatur breve 
domini Regis de warranto eſſonii prædicti. Et fi reus non por- 
rigat fic, cadit illud breve in defaltam amittendi ſeiſinam terræ. Et 
ſi placitum fuerit de captione averiorum cadit in miſericordiam tan- 
quam indefenſus, & petens habebit per judicium retornum averio- 
rum. Quando dominus Rex % in exercitu, reo ſecum exiſtente, & 
hoc liquet in Cancellaria domini Regis, warrantum habebit, ſed ſi 
rege non exiſtente in exercitu miſerit aliquem talem in ſervicio ſuo, fi 
hoc in rotulis Cancellariæ non inſeratur oportet quod aliguis miles 
compatriota ipſius ſacramento teſtificetur ipſum reum eſſe tali die in 
ſervicio domini — antequam breve de ſervicio ſus concedatur. 
Si n. fine rita examinatione concedetur tale breve, ordo juris cre- 
berrime perverteretur. Nam in quocunque ſtatu eſſet lis hujuſ- 
modi ſive poſt vel ante poſitionem in magnam aſſiſam aut duelli 
vadiationem, per talem warrantum poſſet jus petentis retardari & 
caſualiter imperpetuum. Et ideò tali ſolemnitate fiat hujuſmodi 
warrantizatio. De pleriſque autem placitis poteſt Comitatus ferre 
recordum, Ut cum quis aliquem implacitaverit in Comitatu per 
breve domini Regis de Conſuetudinibus & ſerviciis, & ipſe reus de- 
dicit in pleno comitatu ipſi petenti hujuſmodi ſervicia petita, & 
ipſum diſaduocet pro domino. Tune dominus ille poſteritate die- 
rum petierit per breve domini Regis de Recto de petendo tenemen- 
tum illud de quo dedicta ſunt hujuſmodi ſervicia petita, habendum 
in dominico pro ſervicio fic dedicto. Si reus ille hoc in reſponſione 
negaverit, ſive in eodem Comitatu id neget, five in Majori Curia, 
habet comitatus in hac cauſa ferre recordum. Et fi Comitatus fic 
recordatur, petens recuperabit de prædicto tenente ſeiſinam perpe- 
tuam, & fi Camitatus econtrario recordetur, petens amittet clamium 
imperpetuum. De his portat Comitatus Recordum. De paſitionilus 
in magnam aſſiſam, duelli vadiatione, defaltis paſt defaltam, utpote 
poſt viſum terræ factum; ut in defaltis; fi reus poltquam ſe poſu- 
erit in magnam aſſiſam, ad proximum comitatum non tulerit breve 
domini Regis de pace quod vocatur prohibemus, vel eſſoniatus fucrit 
ad proximum comitatum poſt hujuſmodi poſitionem & ad ſecundum 
non deferat dictum breve, & in ſingulis placitis terræ ubi tenens 


amittet per defaltam. Et in wt/zgariis, & in proſecutione Mo 
ine 
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fe brevi, vel cum brevi, habet comitatus portare recordum in eodem 
comitatu, & in majori curia domini Regis. Tamen fi reus fecerit 
defaltam in eodem comitatu poſt viſum terræ factum, & ad calum- 
niam ipſius petentis ſummonitus eſſet ille reus ad audiendum 
judicium ſuum, & deferat ſuum pore ad amovendam loquelam illine 
coram Juſſtitiariis de Banco, quod per aſſignationem cauſarum ſupe- 
riùs expreſſarum facere poſſit ex gratia ſpeciali, generaliter ſunt re- 
cipienda omnia retroacta in comitatu ante poſitionem in magnam 
aſſiſam vel duelli vadiationem; & cum per pone venerit loquela ad 
Bancum in prædicta defalta poſt viſum, comitatus non portat re- 
cordum. Singula placita fine brevi deducta in Comitatum, extra 


comitatum carent Recordo ipfius comitatus. Et omnia placita 


deduQa in Comitatum per breve transferri poſſunt per breve coram 
Juſtitiariis de Banco, vel Itinere, & non econverſo, Quia in ipſo- 
met Pone ſemper ſic dicitur; Pone ad petitianem petentis loguelam que 
. in Comitatu tuo per breve naſtrum de rect, &c, Pune igitur 
ſequitur ex verbo illo [ per breve noſtrum] quod fi petens non agat 
per breve, quod nulla eſt ibi loquela. Hue autem dico ad adnul- 
landum opinionem Ruſticorum ruralium qui frequenter ex impe- 
tuoſo garritu, ut appareant quod non ſint, ſuſtinent econversò. Sin 
autem placitum fuerit in Comitatu fine brevi vel cum brevi, execu- 
tiones Judiciorum habitorum in comitatu fient & fieri debent per 
Ballivos domini Regis ejuſdem comitatus. Quemadmodum five 
per narrationem narratam, five per defaltam poſt defaltam, adju- 
dicetu, ipſi petenti ſeiſina de petitis, ex præcepto vicecomitis ponat 
dictus Ballivus petentem in hujuſmodi ſeiſinam, nec oportet iptum 
petentem quærere aliud breve ad hoc faciendum. Quia vicecomes 
ex judicio comitatus in hoc caſu naturam & tenor.m tam parvi 
Cape quam magni ex officio ſibi commiſſo habet ſine brevi. Ideo 
Judicia fiquidem comitatus pronunciari debent per aliquem S:&a- 
torem ipſhus comitatus. Et cum aliquotiens evenit, quod quis que- 
ratur domino Regi de falſo jdicio reddito in ipſa comtatu, non in- 
telligatur, ſi comperiatur * judicium falſum eſſe, quod wicecomes 
inde puniri debet, immo comitatus, id eſt communitas comitatus, 
unde expedit hujuſmodi ſefatoribus tale reſpondere quale pro juſto 
poterint advocare. Si autem vicecomes poſſit reddere hujuimodi 
judicium, quandoque pretextu Jucri, vel cauſa ignorantiæ deviaret, 
quod fi fic faceret, indebitum eſſet & iniquum (*) profequentibus 
hujuſmodi cauſam impingere. Et alia ſubeſt cauſa. Sunt n. non- 
nulli vicecomites adeo ſimplices quod non habeant unde reſpondere 
poſſint de miſericordia aſſignata quando convincentur de tali judic o 
in curia, Et ideo ſtatuitur quod 79tus comitatus reddat judicium. 
Caveant nunc de injuſtè procedere. Semper intelligendum eſt quod 
quælibet ſummonitis fieri debet per bonos ſummanttores, Videnmus 
ergo quid & quale ſit officium ſummonitorum. 


(*) Al. Aecbere- d., 


CAP, 
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V. 
De officia ſummonitorum. Lex vadiata. Effonia. N 


85 UM ordo placitandi in Curia Baronis & Comitatu per breve 
domini Regis de recto ſuperius in parte exprimatur, nunc cum 
hujuſmodi loquela in pleno comitatu per breve quod vocatur Pane 
adjornata fuerit in Bancum, opus eſt docere quomodo ipſi petens & 
tenens de cætero debent procedere. Curſorium eſt autem, quod 
quandocunque petens fecerit defaltam, tenens eat quietus fine die, 
Et tam petens quam plegii ſui de proſequendo in miſericordia. Et 
ideo de tenente & ejus defenſionibus loquamur, Primò deplacito 
atterminato ad Bancum foris Comitatum per Pone, In primo die po- 
teſt petens eſſoniari de malo veniendi ab initio & gaudere eddem eſſo- 
nio, ſed non decet propriam commoditatem differre. Duo boni 
ſummonitores adibunt tenentem dicendo ſic. Nos A. & B. ſummo- 
nemus te quod ſis tali die apud London; coram 2 de Banco 
reſponſurus tali de tanto terre cum pertinentiis in N. & ſpecificare de- 
bent quantitatem, In judicando autem nis ſemper reſpicienda 
ſunt brevia originalia & ſtatus placitorum, ne forte per iterationem 
eſſonii nimis difteratur petitio petentis ſeu per machinoſam cautelam 
proſequentis aliquid hujuſmodi eſſonium, ſed fi tale h nium irritum 
fuerit convertatur in defa/tam, Et ideo Juſtitiarii ſic faciunt ad evi- 
tandum periculum & errorem. Et fi ſummonitores non faciunt of- 
ficium ſuum ut prædictum eſt, tune non conceditur ſecundum legem 
terræ. Et hoc idem dico, quod fi ſummonitio non fit ſecundum 
legem terrz poſt terram captam in manum domini Regis, replegiare 
eam poteſt reus & omnino diſadvocando omnia eſſonia cujuſcunque 
generis vel naturæ fuerint & defendere ſummonitionem fic: Site 
defaute ne pone ico fete. Car je ne ſu pas ſomons ſeloun lex de terre 
F ceo ſun pzeft afere quant ke ceſt Court agard que fere deveroye. 
Et tunc debent ſummouitores, fi ſint boni, eſſe præſentes ad teſti- 
ficandum ſummonitionem ſuam. Et niſi ſe repreſentent ad teſti- 
ficandum ſummonitionem, licet illam decenter fecerint non ſunt 
Boni ſummenitores. Et tunc adjudicabitur reus ad legem ſuam XII. 
manu quam facere poteſt ſecure, ſi non ſit ſummonitus ſecundum 
legem terræ. Et hc eſt cautela neceſſaria. Et fi ſum monitores ſunt 
boni, adhue dico poteſt reus eſſe ad legem contra eos, licet falſo. Et 
ſummonitores non portant recordum in hoc cauſa ad deſtruendum 
legem Rei. Iſta autem ultima lex poteſt vadiari ad falvandum an- 
tumnalia aut Redditum aſſiſum. Et poteſt reus retrahere ſe de lege & 
eſſe in miſericordia, & autumnalia lucrari. In omnibus autem 
curiis & ſingulis placitis poteſt fieri hæc cautela. Qui rite ſummo- 
nent & eandem ſummonitionem teſtantur, vocantur beni ſummonitores 
per legem terræ & non aliter. Licet vero præſentia tenentis ex con- 
ſuetudine regni debet in curia domini Regis uſque ad guartum diem 
expectari, infra quam tenens non adjudicabitur pro defalta, caveat 


tamen tenens quod eſſonium ſuum primo die jaceatur, aut calum- 
niart 


HENGHAM Ans. * 
niarĩ poteſt & in defaltam reduci. Attamen foczinds die po unt ali- 
quando effonia intrari in rotulo; quanquam c gratia Jul. 178 Tre; 
quandoque propter nimictatem elonorum primo dis non poſit 
intrati. 


C. A 


Modus eſſoniandi & reddendi effonia & dies commu— 
nes in brevi de Recto. Eſſoniatores. Artumnalt. 


Odus eſſoniandi talis eſt, Talis ve: * talem de placita temæ 
\ per talem ; & fic irrotulabitur. Modus (32) reddeiidi eſſo- 
morum talis eſt, Dicat Prænotarius clamatori. £xige effiniatsren 
Richardi le Fa.; reſpondeat eſſoniator. Ecce Aaſum. Iterum Pi * 
notarius 2 % IV. Hujjs, ac fi diceret, petens, qui ſimiliter dicat 
ecce adſum. Tu effoniator Richardi affi a habend; Lie warrantum blut 
a die ſancti Michaelis in XV, dies, & tu IWillielme ſerda eunden 
2 (3 1) Affidatis in manibus vel ſuper viream clamatoris rece- 
dant utrique ſi velint. Poteſt autem tenens eflouiatus, ante reddi- 
tionem eſſonii, appare fi voluerit, & retpondere petenti fi voluerit. 
Et ſi ipſe tenens inventus fuerit juxta (*) plebiſcitum, antequain 
reddatur eſſonium ad calumniam petentis, coercetur reſpondere pe- 
tenti, velit nolit, de capitali placito. Et fic per propriam fatui— 
tatem poſſet in prima tali apparitione amittere dilationes ftatutas. 
Sunt etiam dies communes dati, ex conſuetudine regni, in omnibus 
placitis ſecundum diverſitatem naturarum brevium. In hoc autem 
brevi de rects generaliter dentur (32) duo dies per annum tantum, 
Et ratio quare in iſto brevi aſſigna: ur pauciores dies per annum quam 
in aliis brevibus; qua de quovis potes diſſilire ad iſtud, & non econ- 
verſo, Iſtud n. ſtirps eſt alis, ita quod quicquid per ipſum rita de- 
terminatione concluditur ſtat imperpetuum. Et ideo per hanc mo- 
deratam dilationem parcitur tenenti. Curia namque domin Regis 
neminem vult decipere. De 44/5 omnibus in hoc brevi tic d. ſtinguo; 
fi breve primo venerit ad feſtum Sancti Michaelis de Octabis & 
Quindena Sancti Michaelis adjornetur a die Paſchæ in XV. dies. 
De tertia ſeptimana, in III. ſeptimanas Paſchæ, De menſe in menfem 
K quinta ſeptim na in quintam ſeptiman m. De in Crattino Ani— 
marum in Craſtinum Aſcenſionis domini. De craftino San-ti Lies 
tini in eraſtinum Sanctæ Trinitatis, de quindena Sencti Maruni in 
quindenam Sanctæ TÞ rinitatis, ultra qued quindenam Sancti Mar- 
tini in hoc termino non recipietur breve, Et fi treve venerit ad 
terminum Sancti Hillarii hoc ordine reſpondeat ei terminus Sancti 


(30) Reddendi effor.] Mor e lat gely © of that in Brach, fol. 351. & 3 
(31) Alſtatis in manib:, ] Re ad 2 . ati. nn he Afﬀida its — are 75 * in manu 
vel ſuper virgam clamateris. For that in manribus ſee Bratton ſpeaking of falſifving the 
Lord's court, fel. 329. C. Vadiata probatione d. ſult in manum ſirwicntis demint Regis, 
(* ") Lege placitums, 
32) Duo dies per arr: „ But ſce Stat, of Dies Communcs in Banc, ani 8 Ed. 4. fl, 
4 t, where that 15 aflicmed tor a good ſtatute Hy 


r Johannis 


66 HENGHAM M1apna. 


Johannis Baptiſiz & econverſo. Paſha n. Sanctus Michael, Jo- 
hannes & Hiilarius in hac regula convertibiliter fe habent in omnibus 
brevious & placitis. Euniator autem, abſente vel præſente adver- 
ſario ſuo, tantum poteſt facere quantum Attornatus omni die, niſi eo 
die quo oportuerit partes litigare. Litigare autem pro domino ſuo 
non poteſt eſſonrtator. Sed fi petens eſſoniatus fuerit (33) vel com- 
pareat Mniator tenentis, bene poteſt capere diem verius eum adeò 
bene ſicut dominus ſuus vel ejus attur natus, vel ſi petens fecer t de- 
faltam idem eſſoniator in redditione eſſonii poteſt calumniare defalta m, 
& ſic per calumniam ſuam petens perdet breve ſuum, & plegii ſui in 
miſericordia, & tenens & efſeziatores quieti ſine die. Et ſi reus de- 
ficiat in redditione eſſonii petentis, revera eſſoniator ille poteſt ſequi 
deſaltam verſus eum & habere breve de judicio 2d capiendam terram 
in manum domini Regis per magnum Cape aut per Paruum de ha- 
benda ſeiſina vel de attachiando ſeu diſtringends ſecundum qualitatem 
& diverſitatem brevium & dierum, adeò bene ſicut poteſt deminus 
ſuus vel ejus atfornatus. Aliter autem poſſet talis defalta tranſcurrere 
impunita frequenter ad damnum cujuſyiam & in illuſionem regiæ 
dignitatis, Quando autem efſonzator ſequitur defaltam pro domino 
ſuo vel pro ſuo atturnato, certum nomen ejus irrotulabitur in Rotu- 
latione defaltæ illius, propter (4) tenerem ſtatum ipſius eſſoniatoris 
qui in hoc caſu tam ſolemnis efficitur in poteſtate. Quando autem 
atturnatus {.quitur defaltam pro domino ſuo, non fic fit; niſi dubi- 
tetur de fraude atturnati, 


i © IM: i 
De Attornatis Jaciendis. 


OST igitur effonium redditum, poteſt reus apparere in Curia 

& facere atturnatos. Securum eſt n. ei facere durs atturnatss 
pro periculo infirmitatis, ſeu mortis, vel etiam fraudis in quocun- 
que ſtatu eſſet lis illa. Ambo reus & petens poſſunt facere attur- 
natos & debent fieri per hæc verba. Talis ponit loco ſus talem werſu; 
talem de placito terre, Et ſi prius fecerit attornatos quos amovere 
volucrit, fic. Et amovet tales quis privs Ac. Poſſunt autem per 
breve domini Regis de Cancellaria tam pro reo quam pro petenti ad- 
mitti Attornati. Et fi reus aut petens infirmentur in provincia, & 
non poſſunt venire ad cu iam coram Juſticiariis, nec d Cancella- 
riam domini Regis ad faciendos attornatos, cum oporteat de neceſ- 
ſitate facientem attornatos perſonaliter in Curia præſentem clic, tunc 
ad procurationem volentis facere attornatos, mittat Cancellarius ali- 
quem notum clericum de Canceilaria ad infirmum coram quo fecit 
attornat:s. Et Cancellarius quando eos recepit, mandabit Juſti- 
tiariis per brcve domini Regis de hujuſmod?! attornati receptione. Kt 
cuando dominus Rex ex gratia ſua dat alicui poteſtatem recip iendi 


3) Fel compareat] Read & corp, 


(3 
() Ira codices gueis urn. 


hujuſmodi 


HENGHAM Mz. 67 


hujuſmodi attornatos tune ſic. Rex dle t & fideli ſus tali ſalutem. 
Sciatis quod dedimus vobis poteſtatem 1 ecipiendi attornatss tales, quos 
lc ſuo atturnare veluerit, ad lucrandum vel perde dum in loquela que 
eft coram Juſtitiariis naſiris apud Il eſimonaſterium per brcve naſiriun, 
inter prefatum talem petentem & talem tenentem de tanto terre cum 
pertinentits in N. Et ides vobis mandamus quad, cum Attornatas ills 
receperitis, de nominibus eorundem attornatorum conſtare faciatis remit- 
tentes nobis hoc breve, Sc. Si autem petens five reus languidus 
fuerit, poteſt habere breve domini Regis de attornato faciendo fic, 
Rex vicecomiti ſalutem. Mitte quatuor legales milites de comitatu tus 
uſque N. ad F. qui languidus eft ad videndum quem Id:m F. loco ſus 
attornare voluerit ad lucrandum vel. perdendum in l;quela que eft in 
comitatu tus coram fuſlitiariis noftris Itinerautibus de tanto terre 
cum pertinentits in N. & dic quatuor militibus illis quod fint coram 
Juſtitiariis naſtris tali die ad teſtificandum quem idem F. in præſuta 
loquela loco ſuo attornare voluerit, Sc. Juiltitiarii ſimiliter in pro- 
vincia poſſunt recipere atturnatum & hoc ſignificare ſociis ſuis per 
breve ſuum, & ſtabit atturnatus. Reus autem in nullo placito quod 
determinari poterit per legem, non poteſt facere atturnatum propter 
impriſonamentum quod ſubſequitur. quia non debet quis impriſo- 
nari pro (34) delicto alterius. Ex quo illud eſt perſonale delictum, 
nec per conſequens facere debet pro eo gem, ne: cum reus fecerit 
atturnatum, oportebit petentem fe eſſonia reverſus illum Atturnatum, 
immo verſus principalem, Attornatus autem fi fuerit eſſoniand us, 
ſemper nomine ſuo eſſonietur & non in nomine principalis. 


(34) Delifto alterius, Ex Sc.] Read delicto alterius, ex Sc. What he means by this, 
appears not cleer enough, Of Pleas determinable per legem now, none is whereupon 
impriſonment ſhould follow. In older times indeed Ley gager (if you take /egem here 
tor that) was a triall in many actions which now admit it not; as in artrarbment upon 
a probibition 24 Ed. 3. fel. 39. 4. and ſee 28 Ed. 3. fel. 100, a, 18 Ed. 3. ful. 4. a. 2 Ed. 
—_ 8. 5. 48 Ed. Wo 4 4. and in Placit. 41 apud Nor tt umpt. : 7 Hen, 3. Corem 
Rogero de Thurkelby et ſociis ſuis, Rot. 11. in dorſo, Gervaſe de Bernake brings a Writ of 
Aeſne againſt Peter de Bernake, and the tenant confeſſes cauſe of acquittall, but faies 
the demandant was not diſtrained through his default, which plea is tricd by his Jaw, 
And in a roll in the Toe» indorſed Circa 34 Hen. 3. Rot. 7. in 2 writ de Fine fu#s by 
Mattbetu de Stratton againſt Raf Mautanner about a common, in the count the defen- 
dant was charged with uſing the common otherwiſe then the fine would ; he pleads he 
did not uſe it otherwiſe, Er offert ſe defendere contra ipſum et ſeam ſaam ficut curia con- 
federaverit. Ido conſiderutum eft quad wadiet ei leger ſe XII. manu, et veniat cum lege ſua 


4 die ſancti Hillarii in XV. dies et plegii de lege Wiilielmus Branthe, er Willielmus filius. 


Roberti, Poſtea d die Paſche in III. ſeptimanas wenit prædictus Radulphus & fecit legem 
ſuam; ideo Con ſideratum e quod pradictus Radulphus inde fine die & Matthæus in miſeri« 
cordia, Thus different were ancient times from the preſent, But what had this Ley 
gager to do with impriſonment ſpoken of in this autor? Quere. Or coth he mean by 
gem, the arrainment on criminal offences, which being not capitall age puniſht by 
impriſonment ? Poni ad legem is a uſuall phraſe in old rolls, efpecially in that of 38 
Hin, 3. now cited, for one 16 be arrdined, or put to anſevcr to criminall offences,» | 
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I 1: 


Secundus dies placiti. Defaltæ. Magnum cape. 
Parvum cape. Mon Plevine. Legrs vadlatio. 


Ecundo die pliciti poteſt reus facere defaltam ſi velit ex con- 


ſuetudine regni, dum tamen effuniatus fueric primy die ordine 
præmonſtrato. Petens autem expectans quartum diem ipfo die of- 
ferat ſe liti fic verſus ipſum reum in hc verba. Richardus le Jay 
ſe profre vers William Yuſe de plan be terre, 4 ils ent jour par ſon 
eſſoneur. jches ore, þ cco eſt hun le quart jour, dont nous demandous 
judgment de ſa deſaute. cujus prelentatio hc irrotui: bitur Kichardus 
le Jay op. je THI. die verſus Willielmum Huſle per atturnatum ſum 
de placiio terre cum pertinentits in H. quam clamat jus ſuum verſus 
eum, & ipſe nin venit & habuit diem per eſſinium ſuum hic ad hunc 
diem. Jadicium. predicta terra capiatur in manum domini regis, & 
diem captianis ſcire ſaciat Juſlitiarus noſtris fer literas ſuas frgillatas 
vicecomes &c, It ipſe ſuntmoneatur quod fit hic tali die coram Juſtitiariis 
ziris, Et tune exhibit iſtud breve quod vocatur magnum cape, 
Rex vicecemiti ſalutem. Cape in manum noſtram per viſum legalium 
aminum de comitatu tuo unam Carucatam terre cum pertinentiis in H. 
cuam Richardus ley Jay, in cuwia noftra coram Fuſtitiarits naſtris apud 
[Voftmonaſierium clamat ut jus ſuum verſus Willtelmum Huſſe, pro 
defeclu ipſius W. & dim captionis ſcire facias Fuſtitiariis noſftris apud 
Ii eſimeraſberium tali die (*; & habeas ibi nom ina eorum per quorum 
viſam hoc feceris Sc. Quotqut fuerint deſorc iatores in brevi nomi- 
nati, toties repetatur /e Cate ſingillatim ſuper unumquenque detor- 
ciatorem & tune irrotulabitur proffrum ſuum fic. & verſus Willielm um 
le tant) terre c. Et fie de finguiis. Duo verba in hoc cape no- 
tabiliu ſint, eſcenſurus & gſtenſurus. Reſponſuras refert ad capitale 
placitum, COffen/uras at defaltam ſanandum cui? ſcilicet domino 
Regi. Quia ex hoc deſalta ſi terra debite replegiatur, nemo Jucratur, 
niſi dominus Rex. Et ideo fic dicitur quare non ſervaverit &c. Si 
autem reus primo die fecerit defaltam, tune in hoc brevi de capiendo 
terram in manum domini Regis (+) omittatur hoc verbum len- 
ſurus quia illo die nulio modo comparuit nec per conſequens habuit 
alium diem ſed genſurus quare nen fuit coram Fuſtitiariis neftris ſicut 
ſemmonitus fuit, Iſtud cape vocatur magnum cape ad differentiam al- 
terius brevis de jud.cio de placito terræ quod incipit per Cape, non 

(*) Iaſeras oportet hic, Et ſunmeneas dictum Willichnum qued fit Sc. inde reſponſurus c. 
ebenſurus quatre na jervateait di fivi datum per tfſuriatorss ſuos Sc. nec tamen in Codd, 
SS. qucis utimur alter legitur hoc breve quam in contextu deſcripſimus, quæ ſequuntur 
ſatis docent ita locum hunc eſſe ſupplendum five Herghami verba ſint five inſititia. 

(+) Legzerem |[ omittantur | ac auf eflenſurus quarc uon ſervaverit diem ſibi datum per efſw= ' 
riatores ſuos Q c. giria illo die] & quæ ſequuntur. Verum que fignis [ ] hiſce includuntur 
non ſatis integra ſunt, nec in omnibus codicibus Radulfbum agnoſcunt autorem. Ser re- 
le gatur lector ſive ab autore ipſo ſive ab exſcriptoribus nullis ad ſummam quæ dicitur Fait 
a .ſav2ir & omnind pro annuò brevi de Magnus cafe & quæ ſunt id genus cætero uti dixi- 
mus hic ſgnata. 
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pro eo quod ſcilicet major eſt in ſubſequentia vel effetu, ſed quod 
plures articuli continentur in eo quam in ſubſequenti brevi quod 
dicitur parvum Cave. verbi Gratio.] In fimpliei defalta ab initio 
poſt ſummonitionem & eſſonium adjoraatum fi quis reus detecerit, 
ut prædictum eſt, capietur terra in manum D. Regis per Magn 
caps, Sed reo deticienie poltquam comparaverit in Curia, Capietur 
terra in manum domini Regis per parumm cape pro detectu rei qui 
ſummonebatur ad audiendum judicium ſuum & ex hoc petens con- 
ſequetur ſeiſinam de terra petiia. Caveat rurſus fibi reus deficiens 
quod infra XV. dies terram ſuam captam in manum domint Regis 
replegiet, quod fi non fecerit, ad calumniam petentis proximo die 
placiti amittet ſeiſinam terre, fi-ut per defaltam poſt defaltam, & 
per magnum cape returnatum fiet hujuſmodi probatio ſcilicet fiat col- 
latio de die captionis indorſato a retro brevis Illius returnati a viceco- 
mite, & de replegiatione. di diſtricto compoto comperitur terram 
non eſſe replegiatam infra XV. dies poſt captionem, amittet ſeiſi- 
nam per defaltam. Et de hoc ſervit hoc verbum. Et diem captionts, 
Se. Et iſta defalta vocatur gallice (35) Non plevine, & æquipoliet 
naturaliter de/alte poſt defaltam. In quibus utriſque defaltis, & de- 
falta poſt primam ſummonitionem, defalta poſt viſum, defalta poſt 
vadiationem duelli, detalta putt poſitionem in magnam afſiſam, de- 
falta poſt warrantum vocatum, & defalta fi non miſerit certum 
reſponſalem poſt conſummationem languoris, ſemper reus amittet 
ſeiſinam. Terra ſiquidem capta in manum domini Regis per viſum, 
non poteſt replegiari nin ccram Juſtitiariis vel in Canceitaria & hoc 
mandabit dominus Rex Juſtitiariis per breve ſuum. tamen ubicun- 
que inventus fusrit aliquis de tali officio privilegiatus, five fuerit hic 
coram quo dependeat placitum five alius coram quo terra fic eapta re- 
plegiabitur, ille mandabit ſociis ſuis diem repleota!ionis. Sed non 
oportet eum in propria periona terram ſaam rere. Quilibet 7. 
extraneus pro noto, & econtra terram alterius poteſt replegiares 
Sciendum eſt autem quod vicecames nequitiam in officio ſibi com- 
miſſam poteſt facere mul:ipliciter. verbi gratia fi reo non ſummonito 
teſtetur & indorſet vicecomes in brevi remitſo ipſum eile ſummonitum, 
unde magnum cape exiuit. & ſi iterum in magns cute teſtetur captionem 
terrz quæ non capiebatur, & diem captionis prætextu Cujuldan 
frzudis, unde dicta terra non fuit repleg iata, eo quod reus inde nihil 
ſcivit, & petens pre-iie ſe capit ad defaltam 22 p/ovings. Et quid 
ſi teſtetur ultimam ſummonitionem quæ eſt in /» cape, reo non ſum- 
monito, & petens per detaltam r-cuperet ſeiſinam, cum de jure nul- 
lam potuit facere defaltam ex quo ſummonitus non fuit ? ſciendum 
eſt quod poſt defaltom irritare poteſt per dedicere primam fummo- 
nitionem per legen ſe XII. manu. Capito tamen, ut ſanetur de- 
falta non plevinæ, per legem dedici non poteſt, Nam ſi reus vellet 
dedicere captionem ophrtet prius evincere fraudem capturem dictæ 
terre per viſores dict captionis. & hoc ad impediendam ultimam 
ſummonitionem contentam in /e cape per quad reas recuperavit ſeiũ- 
nam dictz terre petite, non poteſt dedici por {gem Qui ſteſtifi- 
catum fuit die quo petens recup: ravit ſeiſin um terræ p2titz cum reus 
(35) Hon pleoine] This is remegie! by ie Stat. ui g Ed. 3. . 4 
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non fuerit jbidem, & licet affuiſſet non expediret ei dedicere ſum- 
monitionem, cum non poſſet reipondere de capitali placito nec poſſet 
vadiare gem de non ſummonitione contra ſummonitores qui tune 
non fuerunt ibi & fic recuperata ſeiſina petentis reus non haberet 
partem adverſam cui reſpondere deberet nec diem placiti unde poſſet 
aliquid dicere vel legem vadiare. Hie nullum habetur remedium niſi 
dare domino Regi de ſuo pro ſic, quod faceret venire ſummonitores 
ad attingendum hujuſmodi falſitatem, & ita poſſet recuperare dictam 
terram ſuam. Et licet ſummonitores teſtantur adverſus ipſum reum, 
(36) ſecundum Heuricum de Bathonia, reus poteſt tune dedicere per 
legem fe XII. manu contra fummonitores de non ſummonitione 
quam teſtantur ſe feciſſe & eorum teſtimonium infirmare, & licet 
reus perdat per defaltam non pleuinæ vel per defaltam poſt defaltam, 
habet tamen recuperare pro hoc per breve de rect. Eſſonia ſiquidem 
de ultra mare de ſervitio damini Regis & mals veniendi, fi terra capiatur 
in manum domini Regis * quod debita hora replegietur, poſſunt 
infirmari, per dedicere primam ſummonitionem, & fic de novo rein- 
cipiendum eſt. Et ſi terra capiatur in manum domini Regis & 
debitè replegiatur, tunc poteſt in apparentia rei petens eſſoniari. 


CAT IX. 


Placiti Tertius dies. Eſſonii calumniatin. Fourther, 

Plevine. Recovery ſur default. Breve de Scias. 
Parvum & magnum cape. Eſſoniorum formulte. 
De malo lecti. Languor. quatuor milites mſi ad 
firmum. Defalt puis eſſoin de mal de lit, 4 
auters defaults, Yires. Uiew de terre. 


Ertio dic apparente retente, ſi reus eſſonietur proculdubio eſſo- 
nium illud diſallocabile eſt. quia non -poteſt 'reus eſſonium 
gxudere, donec prima ſanetur defalia poſtquzm terra ſua. capta fuit, 
Et ſi fit eſſoniatus perdit feiſinam- terre ut per defaltam - poſt de- 
faltam, Facto autem atturnato rei ſequenti dic placiti, ambo at- 
turnatus petentis & reus efſonzabyniur, atturnatus autem rei ne— 
quaquam. Si reus eſſonietur & atturnatus ſuns non vel tune peteins 
ad alium diem poteſt calumniare eſſonium illius rei, vel non. Certe 
ſceundum Heuricum de Bathonia, non. Hora enim hoc faciendi jam 
præteriit. Petens autem ſeu attornatus ſuus vel ejus eſſoniator in 
redditione efſonit illus potuit hoc feciſſe & allocaretur de jure. Hic 
autem probatur de jure quod quandoque aufertur quod diffcrtur, 
licet tamen generaliter dicatur, quod diftertur non aufertur. Caium-, 
nia enim eſſonii projecti die præambulo hodie (*) devoluta in os 
(36) Secundum Henricum de Batbonia] A Juſtice of Henry z. his time is obvious 1n 
the rolls, of that name, But this point of Ley gager againſt the teſtimony of the fame 
moners is in Henry de Bracton, fol. 334. ö. He cite him again peg. 38. 47. & 60, {bu 
infta 18, 20. 
(*) Al. locum nen tenet in ore pet. 
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petentis, quia expedit debitum tempus calumniandi, hodie locum 
non tenet. Hic autem diſputari poteſt quod gfonrator in caſu plus 
tacere poteſt quam atturnatus. Si autem vir & mulier inveniantur 
in uno brevi, qu: madmodum fi terra petita fuerit hæreditas ipſius 
mulieris vel data cum ea in liberum maritagium, ſeu eſt queſtus il- 
lorum viri & mulieris conjunctim, alter eorum primo die poteſt eſſo- 
niari, & alter deficere. Congruit tamen viro primò eſſoniari in hoc 
caſu. Quid erit tune de defalta mulieris? Terra capietur in manum 
domini regis aut deerit ordo juris. Et quid ſi replegietur hora de- 
bita? Et hoc comperiatur per indorſamentum brevis vicecomitis? 
Die dato eſſonio ipſius viri amitteturne terra petita per defaltam ipſius 
mulieris ? Cum habeat virum fine quo de jure conjunctim non debet 
reſpondere, certe licet vir præcellat mulierem generaliter, & in ore 
ſuo ſtet verbum mulieris, i terra petita ſuerit de hæreditate ipſius 
mulieris, videatur quod debeat amitti, Sed fi fuerit talis terre 
queſtus viri & mulieris conjunctim, vel fi donetur cum ea in liberum 
maritagium, ubi vir tantum habeat in terra illa quantum mulier aut 
plus, non amittatur tunc per defaltam illam. Nen enim convenit 
quod quis pro alterius contumacia puniatur, Quid erit tunc de de- 
falta iplius mulieris ? Reſummoneatur una cum viro ſuo quod tunc 
lit ad aliem diem. quia hie ordo de viro primitus eſſoniato (*) in 
mulierem primitus eſſoniatam converti non poteſt. Caveant vir & 
mulier conjunctim implacitati quod ſemper in eſſonio alterius alter 
compareat quandiu furcare poſſint, &, cum ultra non poſſint, con- 
currant eorum eſſonia in ſuis locis. Alter autem illorum tantum 
unum effonium de mals lecti habere poteſt. Hæc autem omnia dico 
de pluribus participibus ubi terra impertita eſt ſeu tenementum. vide- 
licet de furcatione eſſonii & de defaltis inde provenientibus; nume- 
rantur in parte in (*2) Statutis domini Henrici Regis. Si autem 
plures participes fuerint in brevi, currat ordo communis. (*3) Et 
cum iſte erant dilationes tempore quo iſta ſumma erat compoſua ubi 
plures erant participes tenentes per quos juſta petitio ultra quam de- 
buit prerogabatur, illuſtris rex Edwardus filius R. Henrici in primo 
parlamento ſuo decrevit in præmiſſis ficut plenius patebit in (4) ſex- 
ageſimo articulo conſtitutionum illarum. Eſſonium autem de ut 
mare ſi rite jaceatur ſemper expoſeit inducias XL. dierum ad minus. 
Et ſemper debet præce ſere eſſunium de malo veniendi & non econtra. 
Tertio die placiti poſt captionem tertæ per defaltum quam tenens 
fecit die præcurſo, aut tunc ipie tenens defuit aut apparet. Sive 
autem appareat five non ad profrum petentis inſpiciat prænotarius 
indorſamentum vicecomitis a retro brevis per quod terra capiebatur. 
Et ſi reperiatur non eſſe teplegiatam infra XV. dies poſt captionem 
tune petens offerat ſe liti fic Richard le Jas fe proffce vers William 
Vuſe de plaz de terre. A tiel jour fu la tecre priſe in la main le ceo par 
ſa defaut de non plevine de tout datce. Ita viterre fe debet, ſi tenens 
tucrit præſeus; & li ſe tencat ad deialtam quod ſecurè facere poteſt, 


(i) Locus pleriſ; exempll. corruptus, 
(*2) Mar ige, cap. 14. 
9) * que bis figris ® ® Linc diflinta unt, piriſg; exempl., 
(*4) Weſt. 1. cap. 43- 
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hoc modo irrotulahitur profrum ſuum. Richardus l. Fay aut per ſe, 
att fer attornatum aptulit ſe III. dievwerjus Willieim, Hute de placits 
1mus cut ucutæ terre cum pertinentits in H. quam clamat ut jus ſuum 
ver fas cum. & ipſe non denit & alias fecit defaltam ita quod precceptum 
fel UIcecomiii quod caperet prædiclum terram in manum domini Regis 
& girod diem Sc. & ipſe ſuum & c. g efſet hic ad hunc diem. Ft 
Ticecemes mandauit diem captionts & W quod funmonitus ſuit Sc. & ideo 
cen dei atum oft quad prædictus Richardus recuper et ſciſinam ſuam verſus 
aun per defaltam & W. in miſericardia. Et ſi tenens ſuerit præſens 
tale — breve petentis de Judicio quod vocatur Scias. Rex vicece- 
mutt ſautcm. ſcias quod Richardus le Jay in Curia neſtra coram "fuſti- 
tia, its noftris au Weſtmonaſterium recuperavit ſeiſinam ſuam verſus 
Willielmum Huſe de und carucata terræ cum pertinentiis in H. pro de- 
feclu ipſius Willielmi. Et ides tibi præcipimus quod preditts Ri- 
chardo de prædicta carucata terre cum pertinentiis plenariam ſeiſinam 
habere ſacias ſicut prediftum eft Sc. Et fi tenens defecerit poſt ap- 
paritionem, tunc exibit parvum cape fic. Rex vicecomitt ſa.utem cape 
in manum noſtram unam carucatam terre cum pertiuentiis ſuis in N. 
gram Richordus le Jay in Curia naſtra coram Fuſtittarits noftris apud 
H efimonaſterium ciamat ut jus ſum verſus Wilhelimum Hule pro de- 
fecin ipſius Willielmi, Et ſummameas per bones fummonitores predietum 
"Willie!mum quod fit coram Tuſtitiariis noſtris apud I/eftmonaſterium 
tai die ad audiendum Fudicium ſunum. Et habeas &c. Pune autem 
ad proximum diem reo præſente petens habebit dictum breve &cias 
per quod :<udicetur ſeiſina. Et quid ſi vicecomes ad alium diem 
per 24gn2m cape non ceperit terram in manum domini Regis ut præ- 
ceptum fuit ei, nee miſerit breve ad bancum? Erit ne ipſe tenens 
inde perdens.. aut derogabitur ne in aliquo ipſi petchi ? Reſpondeo. 
Tenens ob hoe non eit puniendus. Nam hcet contumax extite rit 
vicecomes, negligentia vicecomitis non debet ei impingi. Petens 
autem amittet unum diem. Et cadet hc negligentia vicecomitis in 
detrimentum viccec mitis fic, Rew vicecomitt flute. Fræcipimeis 
tilt ſicut alias tibi præcipimus quod capias rer viſum Sc. ut ſupra in 
nah cate & in fine ſic. E- 745 ihe trac fir ib ad audiendum judicium 
litum de hoc quad prediftam ce in manum no/tram non cepiſii nec 
predifium Willielmum fan. rmonuijit gud get coram Fuflitiarus Sc. 
nec breve noltirum b quod inde tibi 1 Fra fatis Juftittaris naſiris ad 
prefatum diem nor miſſti, fieut tivi fræcetum uit. At habeas Sc. 
Ferra autem pott primam vel iteratam captionem, ut moris eſt, 
r. plegiata, tenens puteſt ſecurè enoniari de mals lecti quod quidem 
eſſonium fic irrotulabitur K icſ ru te Jay verſus WWillielmum Hute 
de mals Iefi7 de plocits terra fer talen & talem, & fic reddi debet. 
exige iffematirem Richardi le Jay. 1% it Willidlmus Huſe &c. ves 
heul teres Richardi le Jay quid nom cunſiut utrum dominus vejter velit 
fe catere nd languaren necuewobis nan datur certus dies. Sed tn Wile 
ary ne /cquer breve ad diceceuiiteiii d fut ien di veuire infirmuzit. m 


c _ 5 alute /n. At ilie QUAL legales micites de conutatu tus 2% t. 
5. . a4 F. ad viden umu, ur] infirmitas qua W. illielmus Hule 77 Car a 
nofira c- uj Tuftitiariis neſti is apud I e/Imonafteritum fe 7} ente, ae 
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fit languor necne. Et ſi fit languzr tunc ponant ei diem a die wiſus ſid 
in unn annum & unum diem apud Furrim London guod tunc fit itt 
reſpanſurus vel ſufficientem pro ſe mittat reſponſalem & fi uon fit langnar 
tunc ponant ei diem coram Fuſtitiariis noftris @ die wiſus ſui in XV. dias 
quod tunc fit ibi reſponſurus vel ſufficientem pro. ſe mittat reſponſalern. 
E1 dic quatuor militibus illts quod tunc fint coram prefatis Juſtitiariis 
naſtris ad prefatum diem ad teſlificandum viſum illum & quem diem ci 
prſuerint, At habeas ibi namina militum & hc breve teſte tali Fuſtiti- 
ariz Fc. Ex quo autem placitum capitale eſt coram Juſtitiarlis de 
Banco quare debent viſores ponere languido diem apud Turrim 
London cum non ſedeant ibi Juſtitiarii? Solutio. In hoc brevi 
mitte quatuor legales milites fic dicitur / fit languar tunc panant ei diem 
a die viſus ſui in unum annum & unum diem, & quia mites illi non 
habent certum diem videre infirmum, per conlequens non poteſt 
conſtare quem diem prefigent languido. Ergo cum conſtare non 
poteſt adhue de certo die ponendo a viſoribus quia accidentalitèr 
poſſet iſtud eſſonium jaci in fine vel quaſi in fine a icujus termini, 
ſieut frequenter & forte infirmus deberet videri tali hora quod opor- 
teret ei przefigere diem tempore vacationis; Et in vacationibus nullus 
in Banco reſidet privilegiatus quod poſſit vel debeat admittere reſpon- 
ſalem languidi cum ſurrexerit; Ideo ad Turrim London ut dictum eſt 
adjornetur languidus reſpondere coram Conflabularia Turris Landon 
qui ibi reſidet per totum annum qui ipſum languidum adjornabit 
quod reſpondeat coram Juſtitiariis de Banco proximo die placiti. Et 
idem Conftabularins teſtificari debet corim ſuſtitiariis in Banco præ- 
ſente languido, vel reſponſali ſuo. Et quid fi languidus ille, die a 
viſoribus præfixo ad 'Turrim non venerit nec reſponſalem miſerit? 
Hoc revera teſtiſicato coram Juſtitiariis in Banco ab ipſo Con- 
ſtabulario, ad profrum petentis reus ex rigore juris amittet ſeiſinam 
hoc modo. Richard ſen Jan ſe profire vers Williara Huſe de plan de 
terre. William fe fiſt eſſonier de mal de Int a teu jour per cein ce celn. 
Richard ſuſt un breifan viſcont a fere le veu de IV. chevalers de counte 
les queur le virent e jour aſſiſſerent per languor quil priſt a la Tour de 
Londres ſoloun le uſage d'Engleterre. E il ne vent pas e ccs eſt bien 
teſtmoigne par le Conſtable de la tour gue en ceo caſe port record $ 
teſtmoignage, d'ont nous demandons Judgment de ſe defaute tout outre, 
t tune petens habebit parvum cape, ad capiendam terram in manum 
domini Regis & ad ſummonendum reum ad audiendum judicium 
ſuum. Et ſie re uperabit petens in hoc caſu. Et licet reus com- 
paruerit in Curia vel in Banco in hae calumnia actoris, & non ſer- 
vaverit diem ad Turrim tune ad conſimile proffrum petens ipſe re- 
cuperabit ſeiſinam per breve ſcias propter præſentiam rei qui in ab- 
ſentia ſua judicari non debet. Quia cum reus ita defecerit quod 
debeat ſeiſinam amittere ſi præſens fuerit exibit ſcias, fi ab ſens, par- 
dum Cape, Iſtud autem eſſonium de malo lecti non jacet niſi in hoc 
brevi patenti vel clauſo ſcilicet præcipe in capite. Vamen jecundwn 
Henricum de Bathonia jacet in hrevi de comfuctudinibus © fergitiis & 
poſt vadiationem duelli vel poſitionem in maguam aftiſam & non 
ante. Si Sorores tres vel quatuor vel plures vel panciores rex ein- 
ciantur conjunctim, Ha omnes gaudere poſtunt hoc cttenig damen 
una 
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una tantum pro ſingulis capiat Ianguorem, Ex quo tunc generaliter 
oportet quod duo effontatores jaceant hoc eſſonium pro unico reo, 
& iſtæ quatuor ſorores videntur eſſe quaſi quatuor reæ, quero ſi 
ſigillatim per duos eſſoniatores debent hoc eſſonium jactari pro 
illis? Solutio. Jus permittet unam pro ſe & reliquis ſororibu; 
languere ad cujus languorem ceſſabit placitum verſus ſorores 
complices uſque ad diem a viſoribus præfixum. Ergo cum per 
languorem unius, reliquæ in hoc caſu excuſari poſſunt, Que 
nam illarum debet capere languorem? Et primitus equidem viſa a 
militibus languebit. Et quid ſi diſgregentur? id eſt ſi inventæ 
non fuerint in una villa, & prima ſecunda & tertia (37) velint ſur- 
gere, tune quarta ultimò viſa a militibus capiet languorem. Dico 
autem per languorem ultimo viſe ceſſabit plecitum ac ſi omnes 
concordarent. In fine autem languoris, an iſta languida fi appa- 
reat die à viſoribus præfixo, debeat ne pro ſe & aliis reſpondere? 
vel re ponſalem mittere, ita quod in ore aliarum ſororum reſponſio 
non jacet? in hoc caſu, fi præſens fuerit languida, dico quod 
oportet illas comparere. Et quicquid reſpondebit illa quæ langue- 
bat tenebitur pro conſtanti. Et ſi miſerit reſponſalem, aliæ ſorores 
bene poſſunt abſentare. Eſto tunc quod per culluſionem inter pe- 
tentem & languidam vel reſponſalem ejus habitam, recognoſcatur 
jus petentis in reſpondendo ad exhæredacionem trium ſororum 
hujuſmodi per cujus recognitionem petens recuperet ſeiſinam. hic 
niſi per remedium Curiæ attingatur illa colluſio & Curiz deceptio, 
ad reſtitutionem trium ſororum hujuſmodi, nullum habetur recu- 
perare niſi per breve de recto. Quicquid autem dico de ſororibus 
junctis in uno brevi, dico de vir & muliere conjunctis & de par- 
ticibus ubi terra impertita eſt, Die autem prætfixo tenenti a viſo- 
ribus, debent viſores apparere in Curia ad teſtificandum viſum ſuum, 
quia ex eorum teſtimonio procedendum eſt. Videlicet ſi teſtentur 
e vidiſſe infirmum tali die, & per diſtrictum compotum liqueat 
tune infirmum illum miſiſſe reſponſalem ſuum die ab eis viſoribus 
præfixo, de quibus viſu & reſponſali ita in Curia computandum eſt 
ut ſupra in capitulo de Ordine placitandi in Curia Baronis, penitus 


caſe of 16 Rich, 1. in the book of Cratoland, where Henry de longa Campo Abbot, 
though being in, poſſeſſion, yet ſued the Prior. of Spalding for entting upon his Marll 
contra pacem Regiam; the Prior pleads, he enter'd as into his own fee, ſimple, and 
offers 40 Marks for the grand aſſiſe; and the miſe is join'd ſo. The Abbot is e 
ſoin'd de malo lectki. The Writ goes out to the 4 Knights to make the view; while 
one is comming to view him he riſes, and comes towards the court; the Knight 
certified he could not find him in his bed; whereupon judgment was given, after 
long conſideration, quad Abbas Crowlandiz gui ſe efſvriavit contra Privrem de Spalding de 
malo letti apud — & illic non eſt inventus in lets, quando wiſus deberet do eo feri, 
amitteret ad tempus ſeiſinam. Note, ſeiſin was upon his default given to the Defendant in 
the ſuit, The whole plea and ſtory of it is long, but moſt worthy the reading, to in- 
ſtruct in the Courts, Courſes of that time, and ſpecially in Proceſſes ſent out by the 
L. Chief Juſtice of Exgland, in his own name, fitting with the 8 in Banco. 
Divers whole writs from the Kikg beyond ſea; and from the Chief Juſtice at home, 
are in it, and the whole is verie underſtandingly related. 


liquet 
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liquet quod admittendus eſt reſponſalis ejuſdem. Et ſi non venerit 
tenens nec reſponſalem miſerit, & hoc teltificato à viſoribus & com- 
perto per certum cc mpotum quod non ſervavit diem ab eiſdem præ- 
tixum ut ſupraſcribitur, offerat ſe petens & obtinebit ſeiſinam per 

arvum tape vel per ſcias, Et ad proffrum petentis calumniantis 
defaltam rei, fic intrabitur defalta illa. Richardus le Jay petit verſus 
Willielmum Hu'e unam carucatam terre cum pertinentiis in H. ut 
jus ſuum &c. & alias ſe effoniavit de mals veniendi ſcilicet tunc, & 
habuit diem per eſſonium ſuum in Octabis c. ad quem diem W. efſe- 
niavit ſe de malo lecti, ita quad præceptum fuit vicecamiti qued mitteret 
guatuor legales milites 1 Sc. ad videndum utrum infirmitas c. 
e/jet languor vel non, Kt ſi effet languor tunc ponerent ei diem a die 
diſus ſui in unum annum & unum diem apud Turrim London quod 
tunc eſſet ibi vel per ſe vel per juſtitientem reſponſalem c. Et ſi non eſſet 
languor, tunc ponerent ei diem hic &c. vel ſufficientem &c. Et Millielmus 
non venit nec reſponſalem miſit. 1deo conſideratum eft quid prædictus Ri- 
chardus recuperet ſeiſinam ſuam verſus cum per defaltam ipſius W. & 
ipſe in mifericordia, & prædictus Richardus ſequatur breve ſuum ad vice- 
comitem. Et quid fi Willielmus non compareret per le vel per at- 
tornatum ſuum ſecundo ſaltem die ſibi dato per eſſoniatores ſuos ? 
tunc poſt eſſonium de malo lecti procul dubio petens ſecure & præ- 
ciſe ſe capiet ad defaltam illam fic dicens. Willielmus fecit defaltam 


primo die placiti eo quod ſalemniter vocatus non comparuit, unde idem 


fetens petit judicium de defalta rei preciſe. Reus tamen replicando 
requirere debet à petente utrum velit ſe tenere præciſe ad defaltam 
illam vel ad capitale placitum. Oportet quod fi ſe teneat ad defal- 
tam illam quod de toto renunciet capitali placito & econverſo. Nam 
inconſuetum eſt quod quis in Curia domini Regis duplici remedio 
ſive baculo in uno caſu ſimul & ſemel gaudeat five pugnet. Si 
autem petens requiſitus ſe teneat ad defaltam illam præciſe, reus po- 
teſt ſie dicere, quod nullam fecit defaltam, quod venit ad Bancum 
primo die placiti, & obtulit ſe verſus prædictum petentem de placito 
prædicto & ibi morabatur quouſque publicò proclamatum fuit per 
ſervientem de Banco quod omnes offerentes ſe ibidem ad placitand::m de 
quibuſcunque placitis, exceptis placitts unde magna aſſiſa arrainiata fuit, 
vel duellum vadiatum, ſine occaſione recederent in craſlinum. Et dicit 
quod fi ſolemniter vocatus fuerit per ſervientem de Banco hoc fuit 
poſtquam clamatum fuit ſicut prædictum eſt. Iſta ſiquidem alle- 
_ ſuper hac defalta penitus dependet a Recordo Juſtitiariorum. 

t fi Fuſtitiarii recordarentur ipſum ſervientem ita ut dictum eſt 
publice clamaſſe proffrum in Banco, Reus eat inde fine die & petens 
amiitet clamium illa vice & tenens in miſericordia, quia præciſè ſe 
tenuit ad defaltam. Et ſi Juſtitiarii recordarentur quod non fuit 
publice clamatum proffrum in Banco ſicut prædictum eſt, & quod 
omnibus horis primi diei placiti uſque (38) ad horam nonam præ- 
dictus reus ſolemnitèr vocatus non comparuit nec ſufficient: m pro 
ſe miſit reſponſalem, confideratum eft quod prædictus petens recuperet 
ſeiſmam verſus eum per defaltam, & tenens in miſericordia. Sequatur 

(38) Ad beram nonam] See 16 Ed. 2. tit. Action Cur le caſe 47. where ſo much 


of the day as is from nine of clock is taken for half a day, ce, 
I autem 


TY 
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autem petens breve ſuum. Caveat autem calumniator hujus de- 
faltz quod fit certus de recordo Juſtitiariorum in hoc caſu, In de- 
falta quoque poſt eſſonium de malo lecti, poſt viſum terræ factum, 
poſt poſitionem in magnam aſſiſam & poſt vadiationem duelli, reus 
amittet ſeiſinam per abſentiam primi diet. Si viſores illi non ve- 
nerint ad teſtificandum vifum ſuum, quid erit? ſemper diſtringan- 
tur donec venerint. Primo per vadios & falvos plegios fic. Rex 
vicecomiti ſalutem. Pone per vadios, & ſaluos plegios A. B. C. D. 
vi ſores N talis quod ſint coram Fuſtitiariis noftris &c. ad 
te/tificandum c. Quare autem debent primo attachiari cum non 
ſummoneantur ut videtur ? quia in hoc brevi Mitte qguatuor legales 
milites c. continetur verſus finem iſtud verbum quod valet ſum- 
moneas ? Et dic quatuor militibus illis qui viſui illi interfuerint quod 
int Sc. Et fic licet pateat quod non ſummoneantur, ſunt quaſi 
ſummoniti. Et ideo primo attachiantur per plegios ratione illius 
verbi in brevi contenti ſcilicet & dic. Secundo fi non venerint 
ad proſecutionem petentis, fic. Rex vicecomiti, ſalutem. Pone per 
vadins & meliores plegios A. B. C. D. &. Et tune ſunt primi 
plegii in miſericordia, Tertio per corpora eorum; Et tune ſunt 
tam primi plegii quam ſecundi in miſericordia. Quarto per terras 
& catalla, ita quod vicecomes habeat corpora & quod manum non 
apponant, & quod vicecomes reſpondeat de exitibus, & interim 
taceat tenens. Si autem tenens ad diem ſibi datum a viſoribus non 
venerit perſonalitèr ſed reſponſalem pro ſe miſerit, admittendus eſt 
& ejus reſponſalis audiendus quicunque fuerit reſponſalis ille, dum- 
modo ætatem habuerit, veruntamen fi determinative reſpondeat, 
utpote fi debeat judicium fieri & loquela terminari, ut de duello 
vadiato vel de magna aſſiſa ſummonita, vel aliquo alio modo unde 
loquela debeat terminari ; Tune debet judicium illud poni in 1e- 
ſpectu quouſque per milites de novo miſſos per breve domini Regis 
ad tenentem ſciatur ab eo fi advocaverit reſponſalem ſuum præ- 
dictum an non. Quod ſi non fecerit revertantur illi quatuor mi- 
lites & id teſtentur coram Juſtitiariis de Banco & tune proceden- 
dum eſt codem modo ac fi reus perſonaliter comparuiſſet & reſpon- 
diſſet. Et fi negaverit reſponſalem & ejus reſponſum dedixerit, 
tunc erit manifeſta defalta rei, ſicut ſæpè contingit, & debet ad 
calumniam petentis judicari & inde petens breve Scias habebit. Iſta 
fiquidem defalta, ſicut omnes aliæ (*) per eſſonium de ſervitio do- 
mini Regis, habito inde ſpeciali warranto, ſalvari poteſt. Dato 
ſiquidem quod reus omiſſo hoc eſſonio de als lecti, in adoptione 
ſua erit quod appareat hodie & petat viſum terræ fic. Nichard le 
Jan ſe p2ofre per ſon attozne vers William Huſe, de play de terre. 
Dicat HHillieluus vel ejus (* atturnatus veies ci William encontre 
Richard. Ceo vous monfire Richard que ci et xc. Et Willielmus 
reſpondet ita Toꝛt e fozre defend Wilitam que ci eſt æ demande le 
over de brief. Lecto autem & audito brevi ic. MRous empcrierons 
a vos cengies. In regreſſu autem ejuſdem rei fic, Tot & fo2re de- 
fend William a ſon iffir e ſi fet it uncoze a ſon entrec tc. 


(*/) Locus in pleriſque CX X. depravatus, (“) Al, narrator, ut in nonnullis, 
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C. A 
De Exceptionibus. Viſu petendb. 


FF Odo videndum eſt de naturis exceptianum. Sunt quædam 
dilatariæ & quædam peremptoriæ. Exceptio dilatoria caſſat 
breve, & non perimit jus. Peremptoria perimit jus & caflat breve. 
Harum quoque exceptionum quædam ſufficiunt ante vi/um terre 
ad caſſandum breve, quædam poſt viſum nihil operantur. quia nulla 
dilatoria locum habet poſt vi/um [(+) niſi exceptio aontenuræ que 
proponi debet poſt viſum] Neſcit enim reus petitionem petentis 
prius, & facto viſu affirmatur breve, ita quod per d:latoriam caſſarĩ 
non poteſt, niſi tantum per nantenuram. Ideo omiſſis hic peremp- 
tors antequam petamus viſum, proponamus dilatorias que tales 
ſunt. Vitium ſcripturæ, Reure literæ in hoc brevi patenti, Error 
nominis pro nomine, Agnominis pro agnomine, unius ville pro alia, & 
quando breve impetratur extra naturam ſui ipſius & conſimiles caſ- 
ſlant breve ante viſum. Excuſſis autem iſtis exceptionibus, aut te- 
nent locum aut non. Si tenent tunc ad præſens conſumitur breve. 
nec oportet tune plus facere, fi non teneant locum, niſi petere viſum. 
De viſu petendo loquimur fic. Toꝛl & fozce deſend W. gue cy eſt x 
demand vew de la terre oze apermeiſmes. Concedetur, & irrotulabi- 
tur fic. . Ricardus le Jay petit verſus Will. Huſe nam carucatam 
terre cum periinentiis in H. ut jus ſuum, & I illieimus venit & pitt 
mnde viſum & habeat ; dies datus gl ei & fiat viſus per hoc breve. Rex 
vicecamiti ſalutem. Præcipimus tibi quod fine dilatione havere facias 
Willielmo Hule viſum de una carucata terre cum pertinentiis in H. 
quam Ricardus le Jay in curia neftra coram Fuftittarirs naſtris apud 
IVetmonaſterium clamat ut jus ſuum verſus cum. & dicas guat tier mi- 
litibus ill s qu wif ullt interfuerunt quad fint coram prefutis Fuſtiti- 
arits noſtris apud I/eſtmonaſterium tali die, ad teftificandum viſum illum 
& habeas ibi nomina militum &c, Opus eſt amodo experimere in 
quibus calibus poteſt denegari viſus tertæ & in quibus non. Vide- 
licet quantum ad hoc breve & conſimilia conſtat quod in hoc 
breve & in aliis brevibus per quæ poteſt deveniri ad due 
vel ad magnam afjijſam, viſus generalitèr jacet, fi petatur ante duelit 
vadiationem, vel poſitionem in magnam ailifam, tamen ff 
plures fuerint tenentes ſucceſſive, per vocationem ad warran- 
tiam, nullus habebit viſum niſi primus tenens. & quomodo poteſt 
tam primus tenens quam ſucceſſivus vocati viſum amittere f ic. A. 
petit verſus B. unum carucatam terra: cum pertinentiis &c, ut jus 
luum, & B. venit & vocat inde ad warentiam C. qui ummonitus 
vent, & antequam warrantizat vel poſt petit viſum. Non jacet re- 
vera, Quia cum inculpaverit C. fic A to:t lu de fozce par ja garantie 
Fc. Juris ordo vult quod reſpondeat ad cartam ſuam vel ad cartam 
anteceſſorum ſuorum, fi ia carta illa fpecificatur terre illa petita. Et 
licet vocator non habuerit cartam, vocatus debet bene ſcire de qua 


(+) Deſunt in neunul is. 
terra 


—— — 
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terra (39) cepit homagium & ſervitium vocantis. unde cum war- 
rantizaverit, petens petit eandem terram quam warrantizavit, & ideo 
non jacet viſus. Et illud idem dicendum eſt de decem tenentibus fi 
de warranto in warrantum fierunt tenentes. Campiones tamen fi ad 
duellum vel ad magnam aſſiſam pervenerint habeant viſum poſt duelli 
vadiationem vel poſitionem in magnam aſſiſam. Et dicitur eis quod 
infra diem ſibi dictam, terram illam videant (40) & hoc pro ſacra- 
mento ſuo quod facient ſecundum quod perpendi poteſt in forma ſa- 
cramenti eorundem. Et poſſunt quidam caſus accidere de campi- 
onibus in quibus denegabitur eis viſus terre, De viſu quidem ha- 
bendo in placitis intruſianis, dotis, & hujuſmodi ſuis locis tractabitur 
inferius, Generalitèr autem intellige quod ubi tenens poteſt vocare 
(41) ad warrentiam, poteſt habere viſum, niſi fuerit in eaſibus qui- 
buſdam ſpecialiter exceptis ut fi mulier petat dotem petens non ha- 
beat viſum de tenementis unde vir obiit ſeiſitus, tamen poteſt vo- 
care ad warrantiam & in brevibus de ingreſſu ubi fit mentio de gra- 
dibus ibi conceditur viſus. (*) veruntamen non poteſt ibi vocare ad 
warrantiam extra lineam fed tantum reſpondere ad ingrefſum. & 
poteſt aliquando haberi viſus ubi non poteſt vocari ad warrantiam ut 
in brevi (42) quod permittat. Periculum eſt autem ante viſum vo- 
care ad warrantiam verbi gratia, Quidam petiit verſus quendam 
unam carucatam terra cum p:rtinentus in H. & tenens ille habuit 
duas chrucatas in eadem villa, petens vero non habuit jus nec ad 
unam nec ad aliam. Ipſe tenens cum non potuit eſſe certus quid 
ab eo peteretur, antequam viſus inde fibi fieret, venit antequam vi- 
ſum petiit & vocat inde ad warrantiam C, qui ſummonitus fuit, 
venit & petiit ſibi oſtendĩi per quod debeat ei warrantizare qui pro- 
tulit quandam cartam per quam anteceſſores ipſius C. & hæredes 
ſui debeant warrantizare unam carucatam terræ in eadem villa & 
petens dicit quod non petit dictam carucatam terræ ſed aliam, & 
tenens cum hoc vidit voluit reſpondiſſe de capitali placito & patens 
petit judicium fi, poſt warrantum vocatum, poſſit tenens reſpondere 
de capitali placito, & conſideratum fuit quod non, ſed quod ille guietus 
de warrantia, & quod petens recuperet ſeiſmam ſuam verſus tenenten 


tanquam indefenſum & tenens in miſericordia. coram Henrico d Bath- 
enia. | 


390) Cepit bomagium & ſervitium wecantis] That homage and other ſervices was 
cauſe of warranty anciently, autorities are frequent, Temp, Ecw. 1. tit. Garrauty go. 
47 Hen, 3. Itin. Corunb. od. tit. 99. & Qoucher 270, Temp, Ed. 1. tit. Age 129, 
13 Ed. 1. tit. per que ſervicia 23. Breton, chap. 70. & 68, Brad, lib. 5. tract. de 
Mort. Anteceſſoris, cap. 1. & De warrant. lib. 5, cap. 2. F. 4. Stat. de Bigamir, 
cap. 6. and this autor, cap. 13. although now only homage anceſtrell be c2uſe ot 
Warranty. 5 | : 

(45) Er hee pro ſacramento ſus] See Glanvil, lib. 2. cap. 3. and Wefim. 1. cap. $7, 

(41) 1 The ſatine of that time is rather ad warrazum, and ſo 
afterward i; it often printed; the copies being indifferent. . ; 

(r) Pariatim ſe babent bit cadd. M&S. 5 * 2 

(2) Qued permittat] But in Hen, 3. his time, voucher was allow'd in v Joon ev 
wiittat, as appears 12 Hen, 3. Nis, Nof. Uottcher 282. & 33 EA. 1. . Quiryl Fr 
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C. :P; M6 
Quartus dies placiti. Eſſonium de ſervicio domini 
Regis. 


Uarto die, remiſſo per vicecomitem brevi, per quod viſus terræ 
factus fuit, actore ſe liti offerente, prænotarius inſpiciat in- 
dorlamentum brevis vicecomitis, & fi reperiatur per nomina mili- 
tum qui viſui interfuerunt quod viſus terræ factus fuit, tune ad 
proffrum petentis clamabitur reus qui die illo juſtè fi velit eſſoniari 
poteſt de mals veniendi, quod quidem eſſonium jaci & reddi debet 
quemadmodum ſuperiùs eſt expreſſum. Et quid ſi habita colluſione 
inter tenentem & vicecomitem viſus terræ factus non fuerit nec breve 
remiſſum ? proculdubio ita procedendum eſt erga vicecomitem in hoc 
caſu ut ſuperiùs diſtinguitur, quando vicecomes per colluſionem 
omittit exequi magnum cape, nec ibi nec hie propter negligentiam 
vicecomi:is reus debet puniri, nec petens promoveri, Eſto autem 
quod reus nullo modo venerit ad hunc diem. quid juris? petens of- 
ferat ſe liti. Richard le Jan ſe pꝛoffre vers William Huſe de plan de 
terre. William avoit view de terre a teu jour, e la view eſt teftimo- 
niage per les quatre chevalers queur a la view fuerent e el ne vient 
pas, d'ont nos demandomous judgment de ſa deſault. Quæ defalta 
ſic intrabitur. Richardus le Fay obtulit ſe quarto die verſus Willielm. 
Huſe, de placit unius carucatæ terre cum pertinentits in H. quam 
clamat ut jus ſuum verſus eum & Willielmus petit viſum terre d die 
Sc. & habuit diem hic poſt viſum terre factum ad hunc diem & per 
guatuor milites qui viſui illi interfſuerunt, te/tificatur / ic nunc. & pre- 
dictus Willielmus non venit, & ideo cenſideratum eſt quod præ dicta 
terra capiatur in manum domini Regis & ipſe ſummaneatur quod fit hic 
tali die ad audiendum judicium ſuum. & tunc exibit parvum cape 
quod ſupraſcribitur. Et ſciendum quod iſto die & aliis diebus præ- 
teritis & fu:uris, abſentia rei ſalvari poteſt ut prædictum eſt, dum 
tamen reus ille excuſetur per eſſonium de ſervitio domint Regis, & 
inde prætandat tale breve. Rex Fufticiarits ſuis de Banco, ſalutem. 
Sciatis quod Willielmus de H. ſuit coram nobis tali die apud N. per 
fræceptum noſtrum ita quod es die intereſſe non potuit loquele que «ff 
coram vobis per breve naſtrum de recto inter R. petentem & ipſum 
Willielmum tenentem de una carucata terre cum pertinentiis in H. 
& ideo vobit mandamus quod prædictus Willielmus propter al ſentiam 
ſuam illius digi non ponatur in deſaltam, nec in aliqus fit perdens, quia 
diem illum quoad hoc ei warrantizamus c. Dato ſiquidem quod 
reus ſequendo hujuſmodi prædictum breve deſecerit die ei dato de 
brevi illo poſt vitum terræ factum, gratia dilationis faciendz, quid 
hoc proficeret ei? Ex quo autem ut de plano conſtat, poſſit proro- 
gari hujuſmodi loquela de uno termino in aliam & in caſu lucrari 


autumnalia aut redditus aſſiſus aut utrunque & pctens poſſit interim 
decedere, 


"4 
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decedere, & fic breve & proceſſus irruentur de toto, ideo, quin cauti 
ſunt homines, frequenter fit talis dilatio ex lege & principis bene- 
ficio, | 


I. 


Quintus dies placiti. Capere languorem ſeniel tan- 
tum licet. 


\ Uinto die placiti, poſtquam reus eſſoniatus ſuerit de malo veni- 
end: poſt viſum terra factum, {i reus ille hoc die ſibi dato per 
eſſonium, nullo modo venerit, quid juris? Petens ſe offerat liti fic, 
Nichard le Jan ſe pꝛoffre vers William Puſe de plan de terre. William 
fuſt eſſoin a teu jour puis veu de terre fete, & avoit jour jeskes oze 4 il 
ne vient pas, d'unt nus demandomous judgment de ſa defaute. Iſta 
ſiquidem defalta aperta eſt per quam petens recuperavit ſeiſinam, & 
fic irrotulabitur. Richardus le Fay optulit ſe IV. die verſus W. de 
Hule per talem de placito unius carucate terre cum pertinentiis in N. 
giuam clamat ut jus ſuum verſus eum. Et ipſi non venit, & habuit 
diem per eſſoniuim ſunm poſtquam comparuit in Curia & petit viſum 
terre. Judicium prædicia terra capuatur in maniim domini Regis, & 
ipſe ſu" meneatur quod hic fic tali die ad audiendum judicium ſuum, & 
tunc exhibit parvum cape propetente, Ex quo autem in jure per- 
mittitur quod in placito terre, ubi agatur de proprietate recti, ut in 
hoc brevi & ſuis branchus, poſt eſſonium de mais veniendi genera- 
liter ſequitur eſſonium de mals licti, per hanc regulam, cum ante 
viſum terræ (ut ſupra in capitulo de IV. die) per idem eſſonium cæ- 
perit languorem, tamen intelligatur quod languor captus fit com- 
moditas & exitus eſſonii de mals lecti in litis prorogatione, Quid 
juris? Regula data, quod poſt eſſonium de malo veniendi generaliter 
ſubſequitur eſſonium de malo lecti ſemper fe tenet, ſed ſemel poteſt 
reus tantum capere languorem & non plus, & ſi reus eſſoniet ſe hodie 
de mals left; & prius ceperit languorem, dabitur ei dies per effonium 
ſuum ad proximum diem placiti, & omittentur mittendi quatuor 
milites, quia non poteſt reus capere languorem p'uſquam ſemel. & 
quia reus aliter, ut dictum eſt, ut ſentio, non poteſt dedicere de- 
mandam petentis quantum ad hunc diem, niſi aliquis refpenceat, 
tranſeat per hoc eſſonium hodie & die ſequenti. Ad alia decur- 
ramus. 
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Sextus dies placiti. doucher. Mecov rie & coun⸗ 
terp'eas ſur ceo, Uoucher denkant. War- 
rantia ex Dedi. ex homagio & ſerviciis receptis. 


Age. 


Exto die placiti ſi reus fe eſſonians de mals lei defecerit, currat 
8 lex communis contra eum ſicut faciendun tertio die ut ſuperius 
quando fecit defaltam poſt languorem. fi autem reus appareat ho- 
die, quid faciendum eſt ? Si habeat warrantum eſt ne bonum quod 
yocet hodie vel non? Diſtinguendum eſt. Si itte reus ita recenter 
feofatus fuerit vel anteceſſor ejus ab ipſo warranto vel anteceſſore fuo 
qui nihil ſciat vel poſſit dicere a fe ipſo contra tenentem, ut per 

uietum clamium vel hujuſmodi, Tune vocet hodie ad warrantian 
f quem habuerit. Sed {i aliquid actum fuerit inter plum rum && 
petentem vel anteceſfores eorum per quod petens exc. debet ab 
actione ſua id proponat tenens utpote ſi habet quierum c:amoyun 2 
iplo petente, vel fi alias in Curia lis decidatur per aliquem hnem 
inter eos, vel quod non poſſit reſpondere fine participibus, vo! guod 
non teneat totam tcrram petitam, fi i a ſit & alia ſimiia bonum a 
proponere antequam vocet ad warrantiam. Si autem reus gare 
voluerit ad warrantiam cum petens loquutus fucrit per verba cure. 
reus defendet vim & injuriam & dicet. Jed veuche a garrant per 
aid de ceft court B. & dicit hoc verbum per [aid dr ceſt court du 
vocator non poteſt facere vocatum venire ad Curiam autoritzte tua 
propria & tune petens habebii hoc breve ad faciendum warrantutr 
venire. Rex vicecomiti ſalutem. Summoneas per bones ſummunitores 
B. quod fit coram Fuſtitiartis naſtris apud We/tmonaſterium tali die ad 
warantizandum W. unam carucatam terre cum perti 1 why |, 


guam Richardus le Jay in Curia naſtra coram Fuſtitiariis nobis clas 
mat ut jus ſuum verſus prædictum W. & unde idem W. A cadem 
Curia neftra vocat predictum B. ad warrantum verſus eum, & habeas 
ibi ſummonitores & bac breve, Ad quem diem tenens poteſt eſſoniari 
de malo veniendi fic W. gui vocat B. ad warrantum verſus Richardum 
le Jay de placito terre per talem. Warrantus autem vocatus ap- 
pareat ſed nihil faciendum eo die quia non habet partem adverſam, 
licet principaliter ſequitur eſſonium illud, & tune reddat eſſonium 
tenentis. dabitur petenti idem dies ut eſſoniatori & conſimiliter; 
warranto vocato unus & idem dies. Ad quem diem warrantus 
poteſt eſſoniari de mals veniendi, fic. B. guem W. vocat ad war- 
rantum verſus R. de placito terre per talem. quo die tenens non aps 
pareat ſed dabitur ſibi & petenti & eſſoniatori vocati unius & idem 
dies. Nec plus fiat illo- die quia primus tenens jam ſubſtituit ſibĩ 
alium tenentem per vocationem ſuam. Dato autem die per illud 
eſſonium poteſtne warrantus eſſoniari de malo li neene? de cætero 
non poteſt, niſi poſt vadiationem duelli vel poſition: m in — 

aiiam, 
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aſſiſam. Vocatio autem ad warrantum fic debet irrotulari. Nichar- 
dus le Fay petit verſus W. de Huſe unam carucatam terræ cum per- 
tinentiis in H. ut jus ſuum Cc. & Willielmus venit & wocat inde 
ad warrantum per auxilium Curtæ B. & habuit diem Cc. & ſi B. 
vocatus venerit & vocat alium tune fic. Richardus petit verſus B. 
quem W. wacat ad warrantum & qui ei warrantizet unam carucatam 
terre c. ut jus ſuum &c, & quotquot fuerint warranti vocati, 
tot ſucceſſive eſſonia jactari debent. Et primus reus poſt ſingulo- 
rum appartitionem ſemper poteſt eſſoniari de mals veniendi; fi autem 
warrantus defecerit poſt eſſonium, capiatur de terra ipfius ad valen- 
tiam in manum domini Regis per magnum cape. Rex vicecomiti ſa- 
lutem, Cape in manum naſiram per viſum legalium haminum &c. de 
terra B. ad valentiam unius carucate terræ cum pertinentiis in H. 
quam Richardus le Jay in Curia noſira coram Juſtitiariis naſtris apud 
ęſimonaſterium clamat ut jus ſuum verſus W. Huſe, & unde idem 
W. in eadem Curia vocat prædictum B. ad warrantum verſus cum 
pro defettu ißſius W. & diem captionis Ac. omnia ut ſupra in mag- 
num cape in prima defalta tenentis poſt primum eſſonium. hc de- 
falta intrabitur fic. Millielmus Huſe obtulit ſe quarto die verſus Ri- 
chardum le Jay de placito unius carucate terre cum pertinentits in H. 
guam Richardus le Jay in Curia noſtra coram Juſtitiariis naſtris apud 
Heſtmonaſterium clamat ut jus ſuum verſus eum. & ifſe non venit. & 
habuit diem per ęſſonium uſuum ut ſupra, Judicium, de terre prædicti 
Richardi capiatur in manum domini Regis ad valentiam &c, ad quem 
diem fi warrantus defecerit Richardus recuperabit ſeiſinam vertus 
eundem . & . verſus B. per equipollentiam ſtatim & fine dif- 
ficultate per Scias, & hoc erit de pluribus warrantis vccatis ſucceſ- 
five. Si primus vocatus defecerit petens per defaltam recuperabit 
ſeiſinam ſuam verſus primum tenentem & primus tenens verſus pri- 
mum vocatum & ille verſus ſecundum & ſic de ſingulis. Warrantus 
autem vocatus poteſt per exceptiones diverſas derogare jus petentis, 
ſicut & tenens & pont re ſe in magnam aſſiſam, vel defendere jus 
ſuum per (43) ducllum in omni eventu, five determinare negorium 
per diverſ[.s reſponſiones, utpote per finem in Curia domini Regis 
finem duelli, per quictam clamiam factam, exceptionem Baſtardiæ, 
& conſimilia quatenus viderit expedire. Eſto quod reus vocet ad 
warrantiam & reo aſſoniato, appareat warrantus, dico quod war- 
rantus non poteſt intrare in warrantia fine ſuo vocatore, & ſic per 
eſſonium ipſius rei dabitur dies ipſi vocato. ad quem diem apparente 
vocatore ille vocatus facit defaltam. Quid juris? Petens autem dico 
ſequetur defaltam illam, verſus quem ? Certe verſus vocitum ad 
warrantiam & non verſus vocatorem, Quia vocator ubi & quando 
debuit vocavit & poſt vocationem ſuam eſſonium habuit, & die 
ſibi dato debite comparuit, unde conſtat quod nullus deliquit 


(43) Ducilum in emri eventn] That is, Combat @ tort cultrance, i. e. battaile to the 
utmolt, according as the law requires, So pag. 9. /ypra, he hath projequt in omni 
eventu, to follow h fuit'to-the utmott, Is not tout attrenche in the defences cor- 
rupted from tout oltiterance? fre cg. Nava, fil 5, 4. 2 Ed, 3. foi. 04. 4. 
Batſer, 
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niſi vocatus ad warrantiam. Quæro tune cujus naturæ debeat eſſe 
defalta. utrum debeat exequi per magnum cape aut per paruum. per 
parcum cape fiat hujuſmodi executiv, non pro eo quod v«catus in- 
travit in Curiam fine reſponſione facienda (ut prædictum eſt in war- 
rantia intrare non poteſt fine ſuo vocatore) ſed quod die ſibi dato in 
eſſonium vocatoris defecerit præcisè. Et ideo exeat ſuper ip;um par- 
dum cape pro vocatore & petens recuperabit ſeiſinam vertus eum de 
pe ĩtis. Et ſciendum quod vocatus non poteſt habere viſum terre 
quod debet bene ſeire unde vocatur ad warrantiam. Et generaliter 
accidit quod vocator prius habet viſum. Caveat rurſus is qui vocat 
ad warrantiam quod non vocet minorem ; niſi habeat (44) cartam de 
feoffamento in manibus per quam vocat. Quod {i non fecerit 
amittit pro ſe & hzredibus ſuis ſeiſinam imperpetuum. T'amen ex 
officio ſuo Juſtitiarii poſſunt ſibi facere gratiam ſi voluerint, Quum 
autem ſupradictum eſt quod eſſonium de mals veniend: generaliter 
ſequitur eſſonium de mals lecti; inde quæro fi vocatus ad warrantiam 
poſtquam eſſoniatus fuerit primo die de mals ventend: poſſit fe eſ- 
ſoniare de malt lecti. Conſequenter non poteſt, antequam war- 
rantizet ſed poſt poteſt. Eſto quod duæ ſorores tanquam unus 
hæres, una videlicet major & altera minor vocentur ad warrantiam. 
quid juris? appareant ambæ in Curia & minor fe alleget eſſe infra 
ætatem & petat euſtodem & habebit. major autem non reſpondebat 
fine ſorore minori, Et remancbit loquela illa fine die uſque ad 
ætatem minoris prædictæ. Et cum minor major fuerit, reſum- 
moneatur loquela in eodem ſtatu in quod ĩmiſſa fuit. Idem dico de 
quibuſlibet participibus terrarum, de quibus quidam ſunt minores 
& quidam majores. Ex juris ordine fiquidem habemus quod (45) 
minor non habet legem, id eſt quod non poteſt facere legen. & hoc 
ſequitur quod non habet eſſonium de i veniendi, nec per conſe- 
quens de malo lecti. Quid erit tune cum aliquis minor implaci- 
tetur, poſſit gaudere hujuſmodi eſſonio an non? ſi minor ille teoffa- 
tus fuerit infra ætatem, five reus ſit, five per reum vocatus ad war- 
rantiam, ad evitandum dilationes ſuas non amittat propter teneri- 
tatem ætatis ſuæ quia per feoffamentum jam efficitur major in hoe 
caſu & habeat eſſonia ſua ſupradicta. Quum autem plerique ſen- 
tiunt minus inſtructi in legibus terrarum quod warrantia non jacet 
in Chartis, ubi hæc clauſula Ege & heredes mei warrantizabimns 
non inſeritur, opus eſt inde certitudinem exponere. In qualibet 
ſimplici charta de feoffamento per hoc verbum ded; quamvis plus 


(44) Cartam de foofſamento] Of the anceſtor of the infant, whoſe heire he is, For 
etherwiſe the tenant failes in the voucher of an infant, Se2 Zraon, lib. 5. tract. 
de wwarrantia, cap. 2. F. 2. 43 Ed. 3. fel. 3. &c. 

(45) Minor nen habet lege m] For, in the warranting the eſſoine, oth is to be taken, 
See Bractan, fol. 337. & 338. and Ereten, cap. 125. fel. 284. 5. Hetere lgem is 
here to be able to take a legall oth, and facere /egem (as at this day) to take t. 
See in the Notes to (*) Forteſcue, of legem terre, By Bratton alſo, fel. 340. b. an 5 
fint cannot have theſe effoins quia jurare non poteſs nec effenium ⁊varrantixare. ſes 


38 Ed. 3. fil, 8. ö. 32 Ed. 3. tit. per que ſervitia 9. 26 Ed. 3. fel. 63. & 64, 


(*) Cap, XXVI. Not. h (36). 
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de warrantia non ſpecificatur, (46) tenetur donator & ejus hæredes 
warrantizare ſi ad horam vocati fucrint, niſi in feoffamento i. in 
carta aliquod ſpeciale huic contrarium apponatur. Sic contigit inter 
A. & B. coram R. de Thurkelby unde poſtea fuit duellum vadiatum 
& arrainatum. Non autem dico quod aſſignati donatoris debeant 
per illud verbum edi warrantizare hujuſmodi feoffato; niſi ſpeciti- 
cetur in charta donatoris, quod ille & heredes & aſſignati ſui de- 
beant warrantizare. verbi gratia, Si hijuſmodi donator antequam 
feoffaſſet iſtum qui modo vocat ad warrantiam habuiſſet tres acras 
terræ, de quibus unam dedit iſti de quo loquor & poſteà (47) re- 
ſiduas duas C. vel D. nulla mentione facto in carta primi feoffati 
quod aſſignati dicti donatoris debeant warrantizare, licet, dico, 
tertia acra annexa fuerit prædictis duabus acris, non tenetur aſſig- 
natus ille warrantizare. Et quid ſi donator talis penitus donaverit 
& fuerit ita debilis quod non habeat unde warrantizet, cum vocatus 
ſuerit ut ſæpe contingit. In hoc caſu nihil ſcio conſulere, niſi quod 
ille feoffatus adquirat ſibi confirmationem a Capitali Domino fi 
fieri poſſet. Et fi capitalis dominus illud confirmaverit & vocatus 
fuerit inde ad warrantiam oportet quod warrantizet, licet non no- 
minet donatorem. tali dico ratione. Iſte capitalis dominus de quo 
tenementum illud tenetur, cum ſe obligaverit ad hoc, per con- 
firmationem ſuam, omnia verba in dicto feoffamento contenta 
tam le ded; quam le confirmay; una cum dicto donatore ſimul 
firmat conjungens & obligans fortitèr ſeipſum ad pactionem te- 
nendam dicto feoffato quaſi pro defectu ipſius donatoris. Licet 
autem ſuperius in hoc capitulo dicatur quod minor reſpondere non 
debeat ſi implacitatus fuerit, nec warrantizare cum vocatus fuerit, 
antequam pervenerit ad ætatem, non debeat niſi in minore ætate feof- 
ffatus fuerit, dico in eadem ætate reſpondeat. In actione ſiquidem 
dotis reſpondeat minor ſemper, ſive petatur ab eo dos, ſive in dote 
petenda fi vocatus fuerit ad warrantiam. Sed iſta lex videtur eſſe 
contraria illi quæ ſupra ſcribitur quæ dicit quod minor reſpondere 
non debet donec pervenerit ad ætatem niſi in minori ætate feoffatus 
ſuerit. Petitio ſiquidem dotis non præjudicat proprietatem juris 
hæredis a quo petitur dos. Quia cum mulier petat dotem i. ter- 
tiam partem hæreditatis, heres ipſe manifeſtatur, & quod ea dece- 
dente pars tertia revertatur ad duas, & quod hie non jacet hujuſ- 
modi exhæredatio hæredis. Et fi mulier expectaret ætatem minoris 
poterit interim in fata decidere & fic per conſequens ſemper dotem 
amittere, ſtatuitur ex jure quod minor in hoc caſu reſpondeat. Si 
quis autem vocaverit minorem ad warrantiam non habens in promptu 


(46) Tenetrr donator & ejus hæredes] So muſt you read; ſo was the law in ſeoff- 
ments before the Statute of Quia emptores Sc. when a tenure was reſerv'd to the 
feoffers. See Stat de Bigamis, cap. 6. 13 Ed, 1. apud Wt, tit. Garrauty 92. A 
13 Ed. 1. tit. Qoncher 290. ; 

(47) Refiduas duas C wel D.] It is ſuppos'd by this, that the other land, of which 
the feoffor is ſeis'd at the feoffment might be bound by the warranty comprehended 
in the deed, So alſo was the law taken in 16 Hen, 3. in the caſe of Alice de Murre, 
reported by Bracton, fol. 382. 3. being (it ſecms) the ſame with 17 Her. 3. tit. Bis 
covery en value 25. and ſee 32 Ed. 1. tir, Cloncher 292, But it is plain now, no 
land is bound but what the feoffor or his heire hath at the time of the Cloucher, 
or-Carranty de charttes brought, 
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cartam vel aliud per quod ipſe minor fi major eſſet reſpondere deberet, 
fine ulteriore dilatione ad calumniam minoris amittet ab eo petita. 
Dato ſiquidem quod ſorores ſint participes alicujus hæreditatis de 
quibus una tantum vocata fuerit ad warrantiam quz ſe nihil tenere 
aſſereret niſi in propartia & peteret judicium deſicut vocata ſola fuit 
ad warrantiam fine participe; Diſtinguendum eſt uttum terra par- 
tita eſſet inter participes illas necne. Si impertita fuerit, dicta re- 
ſponſio tenet locum, ſi verò partita & illa quæ ſola vocata fuerit ad 
warrantiam de proparte ſua receperit homagium & ſervitium vocan- 
tis, reſpondeo quod /ine farticipibus reſpondere non debet non habet 
locum, ſed debet warrantizare præciſe. niſi aliud de novo proponat 
verſus ipſum vocantem, Adhuc autem de warrantia fic definio, 
IWalterus petit N Thomam unam carucatam terre cum pertinentiis 
in H. & verſus R. tantum ut jus ſuum, & unde quidam B. anteceſſir 
ſuus fuit ſeiſitus in diminico ſus ut de feeds jure tempore Sc. & 
Thomas venit & vocat inde ad warrantiam quendam G. qui preſens 
eft & petit ſibi aſtendi per quod debeat ea warrantizare & dicit quad 
tenet diftum tenementum de ipſo G. & ei inde fecit hemagium, ita quad 
ipſe eft in ſeiſina de h:magio & ſumniliter de ſervitto ſus ſcilicet de tali 
redditu afſiſo & femiliter de ſacta ad Curiam ſuam ibi de tribus ſopti- 
manis in tres ſeptimanas. Et prædictus Thomas queſitus ſi habeat 
aliquam cartam vel inſirumentum de diets G. vel ab anteceſſirilus ſuis 
per quod teneatur prediftam terram ei warrantizare dicit quod nan, & 
dicit quod non debet ei warrantizare ut ſibi videtur ratione hamagii tan= 
tum deſicut nihil oftendit neque cartam neque inſtrumentum aliguod per 
quod teneatur ei warrantizare, tum quia in Cancellaria damini Regis 
nunquam conceditur aliguod breve de warrantia niſi expreſse fiat mentis 
quod is qui vocat ad warrantiam habeat cartam illius quem vacat vel ali- 
cujus anteceſſorts ipſius, tum quia nec prediftus Thomas nec anteceſ- 
fores ſui inde fuerint ſeiſiti ab ca nec ab anteceſſo ubus ſuits. Dicit 
enim quod quidam Richardus le Jay ferffavit guendam Widonem 
avum prædictæ T home ciſjus heres ipſe oft de predifto tenementa per 
prædictum ſervitium per annum. Et idem Richardus dedit curdam 


Willielmo avs prædicti G. cujus heres ipſe eſt homagium & ſervicium 


- 


Widonis de praditto tenemento ita quod idem Wido ſpente & valun- 
tate ſua attornavit ſe de prædicto ſervice Willielmo, & poftea deſcendit 
prediftum ſervicium ipſi G. jure hæreditario, & dicit quad quando re- 
cepit homagium de praditto Thoma recepit illud ſalvo jure cujuſcunq; 
Eo quid audivit quod Walterus qui modo petit vendicabat jus in præ- 
difta terra, ea ratione quod anteceſſores ſui & anteceſſares prædicti 
Thomæ exterunt de duobus fratribus & idem Walterus exiit de V atre 
antenato ut aſſercbat & po idem G. cepit hamagium & ſeruicium 
ſuum ſalvo jure uniuſcujuique, Judicium ſi debeat ei warrantizare ra- 
tione prædicti homagii tantum verſus it ſum Walterum gui clamat eſſe 
propinguior heres de eadem flipite & eadem linea parentelæ. Adhuc 
autem videtur quod non debeat ei warrantizare ratione prædicti ho- 
magii tantum. Hac ratione homagium non obligat nec excludit 
aliquem ab actione niſi tantum perſonam illius quæ illud homagium 
receperit. verbi gratia. i quis ceperit homagium de aliquo tene- 


mento ratione cujus homagii excluditur quod non poteſt in vita ſua 
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tenementum illud petere in dominico, & fi jus haberet in eodem 
hered s ſui non excluderentur ration dicti homagii quin b ne poſſint 
tenementam illud petere in dominico fi voluerint. Et fi idem G. 
warranuzret predicto Theme prædictam terram & eandem terram 
per conſiacrationem & uriæ domini Regis poſtea amitteret verſus præ- 
dictum , alierum, tunc teneretur facere prædicto Thamæ Excham- 
bium ad vaientiam prædictæ terre, abſque hoc quod idem G. nec 
hæredes :ui alquid poſſint recuperare verſus prædiẽtum Thomam & 
heredes ſuos de prædicto exchambio in perpetuum & ſic contin- 
geret quod hæredes ipſius G, excluderenter ab agendo de prædicto 
exchambio, per preedictum homagium quod idem G. ceperet quod 
manefeſtè eſt contra rationem hræuictum. Ex cuſſis que in præſenti 
recoluntur quoad vocationem warranti & quoad exceptiones dilatorias 
de peremptoriis loqui congruit iſto loco, Ad primum autem diſtin- 
guendun eſt utrum fuerit principalis reus aut per vocationem ſubſti- 
tutus qui re/pondere debeat, quia utrique competunt exceptiones fu- 
turz quæ tales ſunt & vigent fingiilatm, Praſcriptio temporis pro- 
bata e:c!udit peientem & hæredes fuos ab actione quæ talis eſt in hoc 
brevi, 6 dicatur quod is de cujus ſeiſina petit actor non fuiſſet in ſei- 
ſina rei petitæ (*) Tempore Regis Henrici partis Regis Edward: 
nunc, peremptoriè diſcinditur actio actoris. 


Radulphi de Hengham 


Summæ Magnæ. 


Deeſfſe videntur plurima; ſed ita finiunt onini, que vidiſſe nobis 


contigit, exemplaria, 


(*) A. ultr. tem pus Regis Ricbardi avunculi Regis Henrici &c. This (as ſome 
Copies are) agrees with the Law of Nm. 1. cap. 39. wherein the writ of right was 
limited to Ricbard 1. his time, which limitation continued till 32 Hen. 8, cap, 2. 
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CAFES 
De Effonis, 


OTANDUM quod quinque ſunt eſſonia Primum vide- 
licet de ultra mare. Secundum autem de terra Sancta. Iſta 
duo jacent in principio placitorum & non alibi, Et nifi 
veraciter proponantur vertenda ſunt in defaltas. & quo- 

modo Eſſoniatus de ultra mare vertitur in defaltam, queratur in ſta- 

tuto primo IL eſimonaſt. cap. XLIV. Induciæ primi eſſonii XL, 

dies. Induciz ſecundi unius anni & diei. & continuò poſteà jacet 

3 de mals veniendi, & non econverſo. FTertium de malo 

veniendi, cujus adjornamentum eſt quindecem dies, & jacet 
in quolibet placito ante apparentiam & poſt; exceptis quibul- 

dam caſibus, ut in brevibus Aſſiſarum, Attinftarum, & Juratarum 
de utrum. Et intelligendum eit quod poſt apparentiam, nec Actori 
nec Reo competit iſtud eſſonium, nec Reo alicubi in diſſeitina. 

Quzratur autoritas in primo Stat, J/e/lmonaf?. cap. XLII. & in ſe- 

cunds Stat. eſim. cap. XXXII. Item nec in appells de morte ho- 

minis jacet iſtud eſſonium ut in ſecundo Stat. Lim. cap. XIV. 

Item in quolibet placito in quo allocatur iſtud eſſonium poſtquam 

partes deſcenderint in inquiſi: ionem, non jacet, niſi ſemel & hoc ad 

proximum diem poſt inquiſitionem adjudicatam. Et poſt alias appa- 
rentias ſubſequentes non remanebit per iſtud eſſonium inquiſitio ca- 
pienda. Item poſt diem datum prece partium non jacet iſtud eſſo- 
nium; ut in caſu quo partes concedunt venire ſine eſſonio. Quæ- 
ratur autoritas utriuſque in /zcunds Stat. II im. cap. XXXI. Item 
poſt diem datum de die in diem quod habet fieri in eodem termino 
non jacet continue poſt defaltam in actione Reali. non competit in 
perſonali. non jacet continuè poſt maguam diftriftiomen, nec poſt 
magnum cape, nec poſtquam 8 eſt vicecomiti quod faciat 


aliquem 
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aliguem venire vel quod Habcat corpus alicujus, vel quod capiat ali- 
quem, vel poſtquam mandatum fuerit Epiſcopo, quod faceret venire 
clericus ſuum. In caſu etiam quando vir & uxor vel duo tenentes 
in communi implacitantur, non habebunt de cætero niſi unicum 
eſlonium, quia fi unus fe effoniaverit & alter comparuit ad alium 
diem ille qui comparuit non poteſt fe eſſoniare quia ſunt in ſtatu 
quaſi unius perſonæ quæratur autorit?s in primo Stat. Meſim. cap. 
XLIII. & in Stat. G. cap. X. Et iſtud ſolum eſſonium & non 
aliud tam jacet attornato quam principali perſonæ. Ita tamen quod 
fi quis eſſoniaverit ſeipſum & non attornatum ſuum, non allocabitur 
ei eſſonſum ſuum. Et fi duos habucrit attornatos vel plures, & 
unum & non alium effoniaverit vel {i plures habuerit & miſerit unum 
eſſoniatorem non allocabitur ei eſſonſium. Sed videtur inſtantiam 
recipere, in caſu quo lex vadiata fuerit per atturnatum, poſtquam 
atturnatus ſe non poterit eſſoniare, quia poſt legem vadiatam dictum 
eſt per Juſtitiarios atturnato quod faciat venire dominum ſuum in 
propria perſona ſua ad faciendum legem. Quartum eſſonium eſt de 
malo lecti, cujus adjornamentum eſt in Morde tranſeunti ſicut adjor- 
namentum de aloe veniendi, ſecundum diſeretionem Juſtitiariorum, 
& in languore unius anni & unius dici a die viſus ſui apud Turrim 
Londen. Et habet iſtud eſſonium quaſdam proprietates quas non ha- 
bent alia eſſonia, videlicet quod alia eſſonia in ipſo primo die placiti 
proferri debent, iſtud in tertio die præcedenti. Item in aliis effoniis 
ſufſicit unus eſſoniator, in iſto exiguntur duo eſſoniatores. Item alia 
eſſonia jacent ſine eſſonio præcedenti immediatè, iſtud eſſonium non 
jacet niſi immediate præcedat eſſonium de malo v-niendi, Præterea 
in aliis eſſoniis datur certus dies, ſed in iſto eſſonio dicitur eſſoniato- 
ribus quod cant fine die & jacet folummodo in omni bre\e de refo, 
ante apparentiam & poſt, exceptis quibuſdam caſibus, ſcilicet in 
brevi (1) in quo non jacet duellum, vel magna aſſiſa, ut inter eos 
qui per eundem ſanguinem & cundem diſcenſum clamant. Item 
in aliis brevibus de recto, quum placitum fuerit in eodem comitatu 
non jacet niſi cauſa ſit vera; quia ſi convincator falſa, vertetur in 
defaltam. Quæratur autoritas in ſecundo Stat. Eeſim. cap. XIX. 
Quintum eſſonium eſt de ſervicis domini Regis & ſacet in quolibet 
placito & loco, exceptis quatuor caſibus, videlicet Neve diſſeiſinæ, de 
Dote unde nihil habet, ultimæ præſentationis, & in Appells de morte 
hominis. In quibus non jacet, eo quod Rex non concedit protec- 
tionem ſuam in caſibus illis & aliis cafibus in quibus nullum jacet 
eſſon.um. Et ſolummodo allocabitur iſtud effonium fi ad diem 
datum proferatur warrantum Regis, & licet iſtud eſſonium videatur 
allocatum eſſe eo quod acjornatur non tamen adjornatur fine condi- 
tione ficut alia eſſonia, quia fi ad diem datum non proferatur war- 
rantum, ſequitur pena talis. qui non habet warrantum in actione 
reaſi vertetur in defaltam, in actione perſonali condemnabitur ad ex- 
penſas cuzratur auctoritas in Stat, GI. cap. VIII. 


(1) Inoue ron pacet duellum. &c,) See 18 Hen. 3. tit, Dꝛolt 62. & 13 Ed. 1. 60d, tit. 
51. Stat, de Mag. affiſ. eligenda & Hen, ham pag, ult. | 
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CAE 
Brevia de Dote. 


Ciendum quod tria ſunt brevia de dote unde nihil habet, videlicet 
8 unum breve de communi dote quod eſt tale. Præcipe A. quod 
jule Ec. reddat B. que ſuit uxer C. rationabilem dotem ſuam 
que cam contingit de libero tenemento quod fuit prædicti C. quon- 
dam viri ſui in tali villa unde nihil habet &c. Et per iſtud 
breve petitur tertia pars tenementi quod fuit viri ſui die quo 
eam deſponſavit & poſtea, Et aliquando medictas ut de ſocagio 
& tamen non de omnibus ſed de antiquis & de hiis de quibus mu- 
lieres dotari conſueverint ſecundum conſuetudinem certz patriz. 
Et iſtud breve aliquando eſt clauſum ut in caſu quando nihil habet & 
aliquando patens, qu:ndo aliquid habet & aliquid deficit. In quibus 
caſibus unum & aliud locum habent. Invenietur in Proviſione de 
Merton, cap. I. In ſupradicto brevi clauſo adjudicari debent damna 
mulieri de tenementis de quibus vir obiit ſeiſitus. De tenementis 
vero alienatis per virum de quacunque dote petita per breve patens 
non adjudicantur damna. Aliud eſt breve de date nominata, quando vir 
dotat uxorem ſuam & hoc aliquando de minori quam de tertia 
parte, & de hoc tenebit ſe contentam. Et aliquando de tertia parte 
in certo loco & (2) ſi non excedit tertiam partem remanebit illa 
certa dos. aliquando autem de majori & remanebit ei quouſque ad- 
menſuretur & reddatur ei per breve de admenſuratione dotis; & in hoc 
brevi ſicut in aliis a judicantur damna. Et eſt breve de dete nomi- 
nata tale. Præcipe D. quod . Sc. reddat B. que fuit uxor C. tale 
manerium de quo prædictus C. eam dotavit nominatim ad oſtium ec- 
cleſiæ quando eam deſponſavit &c. Aliud eſt breve quando filius dotat 
uxorem ſuam de tenementis patris ſui & de voluntate patris ſui quod 
aliquando eſt de certo tenemento nominato ; aliquando de tertia 
parte omnium tenementorum patris ſui, quo ſimiliter damna adjudi- 
cantur, & eſt breve tale. Præcipe A. quod juſtt &c. reddat B. quæ 
fuit uxor C. tale manerium vel tertiam partem tenementorum de quo vel 
de qua prædictus C. eam ditavit de afſenſu & voluntate E. patris ipſius 
C. ad oftium eccleſie c. 


(2) Si non excedit tertiam] For, by the ancient opinions, only a third part might be 
afſign'd ad oftium cccleſæ. So Glanvil, lib. 6. cap. 1. Bratton. lib. 2. de acg. rer. dom. 
cap. 39. & tract. de a8. Dis. fol. 315. 4 Breton, cap, 113. But ſee 9 Hen. 3. tit. Dower 
190. & Fitzb. Nat. Br. fol. 150. P. 
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. 


Exceptiones contra Brevia de Dote. 


Xceptiones contra prædicta brevia, & maximè contra primum 
. potelt obyci quod demandans dotem ſuam habere non debet, 
eo quod prædictus C. quondam vir ſuus die quo eam deſponſavit 
vel unquam poſtea non tenuit tementum unde petit dotem in domi- 


nico ut de feodo. Et per hoc non excluditur, quin habebit dotem 


de tenemento quod per virum ſuum vel anteceſſorem dimiſſum fuit 
ad terminum ante deſponſationem & remanſit in manu terminarit 
uſque ad obitum viri. quia licet commodum rei fuit terminario, ta- 
men feodum & dominicum remanſit pænes virum. Item in omni- 
bus brevibus prædictis poteſt obijei quum vir ſuus commiſit telo- 
niam, ob quam fuit aſpenſus, utlagatus vel alio modo morti damna- 
tus, vel demembratus, vel apud Dovere (3) infaliſtatus, vel apud 
Suthampton ſubme: ſus (4) vel apud Winton demembratus, vel (5) 
decaritatus ut apud Northampton, in mari ſuperundatus ſicut in aliis 
partibus portuum. nec recolo in aliis cafibus in quibus homo 
habetur pro felone, niſi in caſu (6) ubi quis movet guerram 
contra Regem, vel Regnum, ita quod abjuravit regnum, vel 
in fugiendo tanquam pu'licus latro fuit decollatus. Item quod 
inter ipſam & virum fuum divortium tuit celebratum. Item fi 
vir ſuus amiſerit tenementun unde illa dotem petit per judicium ex- 
c:pto judicio per deſaltam, de quo dicitur in ſecundo Stat. Meſimo- 
naſt. cap. IV. Item amittit uxor dotem in caſu de quo dicitur in 
jiſdem ſtatutis cap. XX XVIII. (7) Item fi minor exiſtens in cuſto- 
dia alicujus ducat uxorem ſine aſſenſu domini ſui, & in minori ætate 


(2) T.faliſtiatu] It appears that ſeveral cuſtoms of places, made in thoſe daies, capitall 
pumſhments feverall, But, what is infal;fatus # in regard its of a cuſtom us'd in a Port 
town, I ſuppoſe it was made out of the French word Falaize, which is fine ſand by the 
water fide, or a bank of the ſea; in this ſand or bank it ſeems their execution, at Dover, 
was, In this place the cypics varie; no one having all the Puniſhments; but for the 
raritie of the remembrance, I took out of divers copies all theſe, The old Erg/;p tran- 
Nation here. helpt not, 

(4) Ye apnd Ai ton demerbratus] That is of his Eies and Stones, For, ſuch was 
anciently the puniſhment of Felons in Wincheſter ; as alſo in Maling ford. One autority 
juttifies both; in 45 Her. 3. Bert. Coram Gilberton de Preſton & ſociis ſuis in Oct. Purif. 
B. Marie Ret. 2g. ibe Jurors of the Borough of 52 „give in gnod nullus de na- 
tione iſtius Burgi pro guocungue fs grad feceret, debet ſuſpendi, imo ſecundum conſuetudinem 
iſties Burgi debet Oculis & Teiticulis prvari, & tali libertate niſi ſunt a tempore quo non ex- 
tat memoria, and in they there ſay one Benedict Herwey was lately fo puniſht, kr, quaſi 
Furatores, fi tali libertate uſt ſunt; dicunt quad à tempore Henrici avi domini Regis nunc uſi 
f-cerunt cadem libertate ter Cartam ciuſtem D. Regis quam eis fecit per quam eis conceſſit omnes 


Tibertates guas Civitas Winton abet Sc. They challenged this libertie from a Charter of 


Hen, 2. Who gave them all ſuch liberties as Mincheſter had, 

(5) Decapitatus] See Regiſt. Orig. fol. 165. 4. & Fitæb. Nat, Br, fol. 144. H. of be- 
heading for felony. 

(6) Ubi quis movet Guerram Sc.] See 8 Ed. 3. fol. 388. a. 7 Hen. 4. fol. 32.6. & 47. 
4. 15 Ed. 3. tit. Petition 2. Plozed, Comm. fol. 263. a the ſadlers caſe in Rep. 4. fel. 57. 
b. Stamford, fal. 189. and Park, F. 391. 

(7) Tem fi minor Oc. ] By this, and what Glanvil hath Ib. 7. cap. 12. it appears that 
in thoſe times greater picjuice was often to the heirs of both ſexes, by marriage without 
their Lords conſent, then the law fince burdens them with, 


obicrit, 


HENGHAM Pare. g1 


obierit, dotem amittit. Secus eſt fi expectet ætatem. Item uxor 
quæ propter minorem ætatem ſuam, vel propter minorem ætatem 
viri ſui non poteſt (8) detem deſervire ab actione dotis excluditur ex- 
cepto tamen fi a minori dotetur ex voluntate patris, quia licet fit in- 
habilis ſecundum jus commune, voluntas tamen patris, quæ firma- 
tur ſecundum conventionem, facit habilitatem. Alia vero exceptio 
geſt, ſi obijciatur quod non tuit viro /egitime deſponſata &c. Sed 
iſtius exceptionis diſcuſſio pertinet ad epiſcopum & ordinarium, 
& ſecundum <us reſponſionem procedatur ad judicium. Sed quid 
erit ſi pro una muliere petente dotem, cui objecta fuerit prædicta 
exceptio, ſeribatur epiſcopo, & per reſponſum epiſcopi mulier illa 
recuperabit dotem, & poſtmodum venerit alia mulier petens dotem 
de dono ejuſdem mariti & ſimiliter obijciatur quod non fuit viro 
legitimo matrimonio copulata, & ordinarius ſcribat Regi quod ulti- 
ma eſt uxor legitima, & quod deceptus fuit in priore caſu matrimo- 
nij ? Dato hoc ſtabitur poſteriori mandato Ordinarij. Sic contingit 
de Albreda & Alicia de Paſham. Alia eſt exceptio, quod fi petat 
dotem de muliere dotata dicitur quod de dete non debet dotem habere, 
ſed intelligendum eſt quod illa exceptio non repellit quamlibet mu- 
lierem ab actione vel a petitione dotis. Quia contingit in caſu. 
Radulphus habens unam carucatam terræ ducit uxorem & dotat 
eam & poſtmodum dat filio ſuo unam virgatam terre qui ducit ux- 
orem & dotat eam, mortuo filio Radulphi, uxor filij dotata eſt de 
tertia parte virgatæ terræ, mortuo Radulpho uxor Radulphi petit do- 
tem de toto. Si obijciatur ei quod de dote non debet habere dotem, 
non allocabitur ei exceptio illa, quia in priori contractu matrimonij 
inter Radulphum & uxorem ſuam adquiſitum fuit jus uxori prædicti 
Radulphi de toto. nec debet ei præjudicare ſecundus contractus 
inter filium Radulphi & uxorem ſuam poſt dotatam. Secus eſt fi 
Radlulphus obierit ante filium ſuum & dotem ſuam recuperaverit de 
tenemento quod Radulphus dedit filio ſuo & fimiliter de tenementis 
quæ remanſerunt prædicto R. poſt illud donum, fi poſtmodum prius 
mortuo R. prædicto, & poſtmodum filio Radulphi, veniat uxor filij 
& petat dotem verſus uxorem Radulphi quæ jus habuit in toto, ob- 
ſtabit ei illa cxceptio, quod de date dotem non habebit Cc. 


(8) Datem deſervire] That is demereri, By ſuch uncertainty, without limitation of 
yeers, thoſe old autors judg'd of a womans dower, So Bratton, I. 2. c. 39. Breton. c. 
109. And by the Roman law non poteft videri nupta que virum pati non potef? ; in ſo much 
that if a legacie be given to a yong girle, to be paid guards nupſerit, if ſhe take a huſband 
before ſhe be wiripotens, the legacy is not yet due, by expteſſe text in x. tit. Quando dies 
legat, vel. fideicomiſſ. cedat. l. 30. guod pupiila, So in the Reg. Majeſt. of Scotland, lib. 2. 
cap. 17. a woman looſes her dower fi fit ita juvenis, quad non poteſt habere rem, hoc eſt, 
corre cum wiro ſuo. But in our yeer books divers caſes are of later time touching a certainty 
of yeers, and now it is taken uſually (as Littleten faies) ſhe muſt be above nine, Be- 
ſides the common autorities, ſee Fla, lib. 5. cop. 22. and for the two caſes of this mat- 
ter, in 7 Ed. 2. tit, Dower 147. and 12 Ed. 2 tit. cod. 159. they are worth more ob- 
ſervation in the report at large, which: is extant in our [znzer-Temple Librarie; the firſt is 
between Symond and Benſter, fol. 107. a. the ſecond is fel. 163. b. where Berry ſaies 
cxpreſſely, that it lies in the diſcretion of the Judges, whether ſhe deſerve dower or no. 
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CAT. Iv. 
De wiſu concedendo. 


T ſciatur in quibus caſibus viſus terrz concedatur ſciendum eſt 
quod in omnibus brevibus quæ incipiunt Præcipe tali quod reddat 
aliquid quod actor petit tenere ad minus ad vitam, vel ad terminum 
vitz alterius, ut in brevibus de recto & ingreſſu & conſanguintiate de 
forma donationis, de Eſchaeta & ſimilibus in quibus tenetur in domi- 
nico, viſus conceditur; exceptis quibuſdam caſibus. Quia 1 hoc 
quod dicitur ad terminum vitæ excluditur breve de cu/todia. Per hoc 
quod dicitur breve de Reto de tenementis, excluditur breve de conſue- 
tudinibus & ſervicijs, & breve de Recto de advocatione eccleſiæ, in quo 
viſus non conceditur fi tantum fit una ecclefia in villa in brevi con- 
tenta, Et ſi plures ſint ecclefiz & nominetur eccleſiæ talis ſancti, ft 
plures eccleſiæ de illo ſanto in eadem villa non habeantur. Per 
hoc quod dicitur tenens in dominico, excluditur warrantus fine quo 
tenens ſe non poſſe dicit reſpondere. exceptis quibuſdam caſibus &c. 
Cujuſmodi ſunt commune breve de dete unde nihil habet de tenementis 
unde vir ſuus obijt ſeiſitus. Item breve de dote aſſignata, quando 
filius dotat uxorem ex voluntate patris & alij ſunt caſus expreſſi ex 
ſtatutis eſimonaſt. ſecundi cap. LIL. Per hoc quod dicitur Præcipe 
guod reddat tenementum excluditur breve de nuper obijt in quo viſus 
non conceditur licet tenementum per illud petatur. Alia ſunt pluria 
brevia in quibus viſus conceditur, nec tamen fit Mencio quod aliguis 
reddat tali, ſed quad per mittat &c, Sicut in omnibus brevibus de 
ingreſſu, quæ proveniunt & originem habent a brevibus nove diſſeiſinæ 
de communia paſturæ, & omnibus alijs de quibus fit mentio in time 
| Flatuto Weſtmonaſt, cap. XXIX. Item in omnibus alijs brevibus de 
ingreſſit de faſſato de ſtagno &c. de quibus jacet aſſiſa exceptis quibul- 
dam caſibus paſturæ. Quia fi petatur communia ubique in villa de 
N qua fit mentio, non eſt neceſſe concedere viſum, ſed ſi in aliquo loco 
| petatur & in aliquo loco non, neceſſario habet concedi. Unum eſt 
{ breve de recto quod non eſt de forma ſupradictorum brevium, ſcili- 
cet Quo jure in quo (*) conceditur viſus, fi actor dicat Reum nullo 
modo communicare in terris ſuis, ſicut dictum eſt de Paſtura. Sunt 
alia brevia quæ ad Vicecomitem pertinent placitanda quz aliquando 
ponantur coram Juſtitiarius ut de Domo, muro, porta, gurgite, in 
| uibus propter nocumentum, viſus conceditur, & de quibuſdam con- 
milibus, ut de mercato, feria, Ouili non conceditur viſus quia non 
eſt neceſſarius. 


(*) Nonnullis MSS, nos cenceditur. 
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CAFR TT 


De brevibus Aſſiſarum, & primo de brevi nove Diſ- 
ſeiſinæ. 


Ciendum eſt de quibus jacet Aſſiſa, & quibus fit modis diſſeiſina, 
8 & quibus perſonis competit, & contra quos. De quibus, ſci- 
endum eſt quod de tenementis cujuſmodi ſunt terra pratum, Boſcus, 
Paſtura, Vaſtum, Piſcaria ſeparalis, ad minus verſus deforciantes, 
Gurgites & alia quæ numerantur in /ccundo ſtatuto Weſtmonaſt. cap. 
XXIX. Quæ in ſeiſina alicujus ſunt aliquo titulo in feodo, vel 
ad minus ad terminum vitæ & hoc aliquando ad vitam poſſeſſoris, 
de quo non fit diſtinctio. Aliquando ad vitam dimittentis, ſuper 
quo diſtinguitur, vel dimittens nihil aliud habuit quam ad terminum 
vitæ ut Rector eccleſiæ, tenens in dotem, & conſimilibus in quibus 
caſibus transfertur liberum tenementum in poſſeſſorem, vel dimittens 
habens feodum transfert in poſſeſſorem ad vitam dimittentis reſer- 
vata reverſione hæredibus vel alijs in quo cafu aliquorum opinio eſt 
quod liberum tenementum non transfertur. Jacet & de Foſſato 
proſirato, vel levato, flagno proftrata vel exaltato, ſepe preſtrata, le- 
vata vel exaltata, via ob/tructa, vel arctata, aqua diverſa, pro curſu 
aquz ad nocumentum arctato, Quædam funt conſimilia ad nocu- 
mentum levata, de quibus non datur Alia, ſed pertinent ad vice- 
comitem placitanda, veluti Domus, Virgultum, Porta, Ovile, malen- 
dinum Gurges, & Furnus. Quædam & hijs fimilia quæ ſunt ad 
nocumentum, quæ coram Juſtitiarys ſunt placitanda, ut feria, 
mercatum. 


SA 


De titulis, Hereditaria ſucceſſione, feoffamento, 
& Eſchaeta. guomodo acquiritur liberum tene- 
mentum. 


T quod dicitur ſupra de titulo, ſeiendum eſt quod veri trtul 

ſunt ſucceſſio hereditaria, feoffamentum ¶ perquiſitum titulo feef= 
famenti] Eſchacta. Sed in quibuſdam horum caſuum, major exi- 
gitur ſeiſina, ad liberum tenementum perquirendum, & in qui- 
buſdam minor. Ut in ſucceſſione vero hæredi per pedis poſitionem 
adquiritur liberum tenementum, quia poſito pede adquiritur liberum 
tenementum de toto tenemento quod annectitur tenememento in 
uo pes ponitur, vel cui illud tenementum annectitur. Non fic eſt 
de hærede non vero, veluti de vero Baſtardo vel nato ante matri- 
monium, vel alio de longiore ſanguine. Licet ante adventum vert 


hæredis ſtet in hæreditate per magnum tempus, yidelicet per 2 
ium 


r 
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dium anni vel amplius, & poſtea verus hæres eum ejiciat, non 
propter hoc timere oportet verum hæredem breve novæ diſſeiſinæ, 
quia poſſeſſio non veri hæredis ſeiſina vel adquiſitio dici non debet 
ſed potius Iutruſio. Si autem contingat quod poſt mortem alicujus 
intrat verus hæres, & alius qui verus non eſt, & ſimiliter morantur 
in poſſeſſione per magnum tempus, & poſtea verus hæres ejiciat 
non verum, non competit non vero actio vel remedium per diſſei- 
ſinam, Sed fi non verus ejiciat verum, vero hæredi competit actio, 
quia cum ambo eſſent in ſeiſina, ſeiſina dicitur illius qui majus jus 
habet. De titulo liberi tenementi per adquiſitionem per feoſfamen- 
zum, multa ſunt conſideranda. Quia cum aliquis feoffat alium non 
tam cito transfertur liberum tenementum in feoffatum ſicut ſuperius 
dictum eſt in ſucceſſione hæreditaria. Quia primo videndum eſt 
utrum feoffator feoffat alium, abſque alterius præjudicio, in quo 
caſu per bonam tranſmutationem adquiritur feoffato liberum tene- 
mentum ; de his maxime de quibus ſe dimiſit ad plenum, nullo 
ſibi reſervato præter ſervicium. Et i forte in præjudicium alterius 
fiat feoffamentum, non tam cito acquiritur liberum tenementum 
feoffato, ut in caſu quo feoffator ſe facit medium inter Capitalem 
Dominum & feoffatum, ubi oportet quod plena & pacifica ſeiſina 
fiat feoffato antequam competat actio ei verſus feoffatorem, contra 
quod tamen potelt ſubveniri per finem factum, vel per Recognitionem 
fattam coram Rege vel Fuſtitiarijs, quarum virtute adquiret feoffatus 
liberum tenementum non obſtante contradictione capitalis Domini. 
Et ſimiliter fi uxor dotata, vir tenens per legem Angliz, vel aliter 
ad terminum vitæ, vel per feodum talliatum. in ſupradictis tenuris 
feoffato (9) requiritur longa ſeiſina & pacifica antequam adquiratur 


(9) Requiritur longa ſciſna & faciſca] For in thoſe times the law Was taken, both 
that long ſeifin ſo added a title to a diſſeiſin, that the difſeiſee might not enter, and alfo, 
by ſome, that ſhort ſeifin of one that had right to enter, gave him not ſo much 
freehold that he might have his afliſe againſt a diſſeiſor. So it appears in 12 Hen, 3. Itin. 
Staff. tit. S ſſiſe 428. 429. 30 Ed. 1. Itin. Cornub, tit. Arta int 76. Bracton. fol. 160. 


e161. Hengham, (*) pag, 98. But ſee Breton chop. 42. to which (that wee may ob- 


ſerve the opinions of that time) adde a caſe, adjudged before our Autor, upon this point 
of Longa or brevis ſeiſina, and reverſt in the King's bench. In 33 Ed. 1. MS, fo. 59. 
b. John le fl Avcline brought a Mart danceſtir before Sir Ralph de Hengham and his 
companions, of the death of John le Clerk his uncle, againſt Edmond of London gardein 
of the houſe of Saint T of Acres; the tenant pleads pluis darrain (etftn in 
Aveline mother to the demandant, who was ſeiſed after the death of the uncle. Iſſue 
upon this is join'd, and the Afife taken; they find que av2-s la mort mecme celuy 
Jon le Clerk meme ceſty Avcline tant come le cozps fuſt en la bere entra & 

'eins ful reclamant come heir Jon c per un Vemp hour de jour pdemurra tan que 
ſur i'empozter du cozp?, ou ele te voltit eftre Veins tenns, vient le dit Emon 
E la oſta. So we the words in my copie, verie anciently Written; and to Sir Ralph 
and his companions (ſaies the book) it ſeem'd that cele petite ſei , & en ten temps ne fuff 
nul, and fo they adjudged that the demandant ſhould recover, But by writ of error, 
and upon the very point, that judgment was reverſt guia ſe/a (as the report is) pedis 
Paſitis vers heredi feiſinam contuit, cy agard la court que Edmond reett fa letſin 
ec. & les dammages, & eit [on (on refcovertr per autre voce fi{ vetle. And 
this reverſalbagrees well with what our autor hath in the beginning of this chapter. See 
3 Ed. z. in wet. Nat, Br, fol. 126. b. in Dum fuit injra &tatem, But now its plain law, 
that the leſt time is encuzh for ſeiſin to him that hath right to enter, as in 8 Aſſiſ. pl. 25, 
26. Aſſiſ. fl. 42. and elſewhere, The true meaning of tram fertur liherum tenementim in 
ferffatum Sc. in Stat. Naſimon. 2. cap. 29. may be had out of this old opinion, See pag, proxe 


_— 
—_ 


(*) Hic infra 38. N 
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ei liberum tenementum. Et in hujuſmodi feoffamentis multa alia 
conſideranda, videlicet remota abſentia illius cujus intereſt ; tempus 
quo ad ipſum devenire poſſit notitia, poteſtas ejus reſiſtendi & multa 
alia. Similiter de Villano alienante villenagium, & Ballivs alienante 
tenementum in cuſtodia ſua exiſtens, in quibus caſibus, de brevi 
ſeiſina, non adquiritur liberum tenementum. In titulo per Eſcba— 
etam. adquiſitio quæ aliquando adquiritur Capitali Domino per 
feloniam tenentis & in aliis caſibus his ſimilibus, ut in reverſione 
poſt feodum talliatum de jure, & quod alicui competit per formam 
donationis, de facili adquiritur liberum tenementum ratione rever- 
ſionis ad perſonam a qua vel cujus anteceſſoribus exivit tenementum, 
ceſſante ſucceſſione revertendi, vel per formam donations alicujus 
remanſurum. Sed in iſtis duobus cafibus diverſa exigitur verifi- 
catio in judicio, quia in reverſione ratione feodi talliati vel doni ſub 
conditione non exigitur quod clamans reverſionem ſcriptum aut 
aliquid aliud oſtendat ad intentionem ſuam probandam, quam 
patriam ; eo quod carta doni panes adquiſitorem ex conſuetudine 
remanet & non panes donatorem. Et ideo tenementum fine oſten- 
ſione cartz ad donatorem reverti poteſt. In alio caſu quando debet 
remanere extraneæ perſonæ non (*) conjunctæ poſt mortem alicujus, 
neceſſe habet petens oſtendere finem vel cartam de forma doni. Et 
cum dicitur ſupra quod titulus liberi tenementi tripliciter adquiritur, 
non propter hoc credat aliquis quin alia via adquiritur alicui liberum 
tenementum, attamen per aiiquem colorem oportet quod ſuppo- 
natur prædictis titulis. verbi gratia. Quidam ingreditur per diſ- 
ſeiſinam quæ nullum facit titulum; poſtea diſſeiſitus remittit & 
quietum clamat totum jus ſuum. Jam habet diſſeiſitor titu'um 
liberi tenementi per quietam clamantiam diffeifiti ubi prius non 
habuit ; & ſic æquipollet quieta clamantia feoffamento. Pre/criptio 
ſimiliter & preſumptzo fit aliquando loco tituli, verbi gratia, Aliquis 
ingreditur per diſſeiſinam & diſſeiſitus ætatis & ſuæ poteſtatis per- 
mittit diſſeiſitorem per magnum tempus tenere ipſum non ejjciendo 
nec verſus ipſum impetrando actionem; quare præſumitur, ex quo 
per tantum tempus ſtetit in ſciſina per aliquem titulum clamavit 
tenere, Et propter hoc fi poſt magnum tempus ejjciatur, com- 
petit remedium per breve nv diſſeiſinæ. Mulieri etiam dotatæ, 
ſive tenenti per legem Angliz, competit remedium per breve novæ 
diſſeiſinæ, ſi eyciantur quia donum viri in dote eſt quoddam genus 
perquiſitionis. Similiter adquiritur tenementum ad terminum vitæ 
viri ducendo mulierem, cujus hæœreditas tenementum eſt; & ſub 
eodem genere comprchendi poteſt. Quorundam tamen ingreffus 
cum ceperit per prædictos titulos vel ſub colore eorundem titulorum 
nunquam alicui facit liberum tenementum. Et illis, quibus dimit- 
titur aliquod tenementum ad voluntatem, vel ad te minum annorum, 
licet a tam magno tempore tenuerint, cujus dimiſſio non poterit 
haberi in memora, nunquam adquiritur liberum tenementum, niſi 
per conſequens factum videſicet per ſeoffamentum aut quietam 
clamantiam illius cui ſuit liberum tenementum. Et hcc intellige 


(*) Al, cc⁰ο. 
quod 
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quod liberum tenementum non adquiritur illi cui ſupradicto modo 
ſacta fuit dimiſſio, fine facto illius cujus fuit liberum tenementum. 
fed aliquando contingit quod hujuſmodi tenentes ad voluntatem 
vel ad terminum feoffant alios de facto, tamen de jure non poſſunt, 
& tamen per eorum feoffamentum, adquiritur feoffatis liberum 
tenementum, quod nunquam evenit per factum illorum qui nullam 
habent tenentiam. Et quod dicitur ſupra de felonia, ſciendum 
quod felones ſunt ſuſpenſi, utlagati, & aly de quibus dicitur hie & 
ſupra in cap. de Dote (*) ſecundo. 


ene. 
Dubus modis fit diſſeiſina. 


Ciendum, quod, cum quis tenens realiter eijcitur de tenemento. 
item abſens, cum ingredi voluerit, eijcitur & repellitur. Item 
cum (*) manuopus alicujus impedi: ur per (*2) ſuperfluoſam, & 
hoc in tenemento diu ante appruato, vel de tenemento de novo 
appruando, verbi gratia, Si qui vaſtum ſuum non prius appruatum 
redigat in culturam, ſalva tenentibus & vicinis ſufficiente paſtura 
cum libero ingreſſu & egreſſu, cum inceperit appruare impediatur, 
impeditor pro diſſeiſitore habetur. Item in paſcendo alterius ſepa- 
rale fit diſſeiſina ut in ultimo ſlatuto Weſtmonaſt. cap. XXIX. 
Item aliquando continuando poſſeſſionem a qua abjudicatur, verbi 
gratia, Divortium celebratum eſt inter virum & mulierem, fi poſt 
divortium vir teneat ſe in hæreditate perquiſita in maritagio mulieris, 
ſtatim cum poſt divortium manuoperetur diſſciſitor eſt. Item in- 
trando per judicium quod non ligat, verbi gratia, A, implacitat B. 
de tenementis C. & fit judicium de tenementis cum tria exigantur 
ad judicium ſcilicet Actor, reus & Fudex, & in iſto judicio deficiat 
unus trium, videlicet verus tenens qui dicitur reus, ille qui recu- 
perat pro diſſeiſitore habetur. Eodem modo fi in curia Comitis 
Gloceſtriæ recuperatur tenementum alicujus quod eſt de feodo Co- 
mitis Warreniæ; quia defuit ibi Judex, ille qui recuperat pro diſ- 
ſeiſitore habetur. Et tamen illa judicia non peccant in forma, 
quia verus eſt ibi proceſius ſed ſubſtantialia deficiunt. Non fic cſt 
in falfis judiciis quæ habent ſua ſubſtantialia, ſcilicet actorem, reum 
& judicem (& in his non exiſtentibus fit iniquum judicium) quia 
iſtud judicium I'gat quouſque infirmetur, & ſolummodo competit 
recuperare per breve de {1 judicis & non per breve nove diſſciſinæ. 
Item dicitur in caſa diſſeiſitor quando non per factum fit ſed per 
adyocationem in Curia. Et hoc eſt cum ille qui dimiſit rerram ad 


(5% Tertio; uti hae diſtinguitur editione, 
8 Al. manuopere, 


Nonnullis wel per ſuperfluan ; alijs ſuperſtitieſam. 
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terminum poſuerit ſe in tenementum ante terminum finitum & ter- 
minarius eum eyciat, fi ille qui dimiſit terram ad terminum impe- 
traverit breve nouæ diſſ iſinæ verſus terminarium, clarum eſt quod 
fi terminarius dicat fe nihil habere nifi ad terminum & convincatur 
per aſſiſam quod terminarius ejectus ante terminum finitum vim vi 
repellendo fe repoſuerit, impctrator nihil per aſſiſam recuperabit. 
Sed ſi falſo ccram Juſtitiarijs clamaverit feoffamentum & contrarium 
convincatur per illam falſam clamationem factam in exhæredationem 
illius qui tenementa ei dimiſit, habeatur pro diſſeiſitore. Eodem 
modo fi terminarius gectus impetret breve neve 4ifſer/me verſus 
eum qui ad terminum ei dimilit, convicto quod nihil aliud habuit 

uam terminum, per ſuam falſam clamationem, amittat terminum 
Fm Et eſt diſſeiſina de redditu in omni caſu, cum tenementum 
aliquod alicui obligatur in aliquo redditu five de eo ſive de alio tene- 
atur & diſtrictio (*) recuſetur vel replegietur, | 


C AP. VII. 


Quibus Perſonis competit aſſiſa. Exceptiones item di- 
latoriæ & peremptoriæ. De vocands in auxilium, 
per eundem deſcenſum. 


Ciendum eſt, quod quibutunque liberis & in ſtatu liberorum 

exiſtentibus, quod dicatur pro hijs qui in (t) nayvitate pro- 
creati ſunt, & cum a magno tempore fugerint & ad remota loca 
(10) extra a/trum ſe tranſtulerint & tenementa perquiſierint, fi ab 
illis eyciantur, competit eis remedium per breve nave diſciſiuæ, & 
contra veros dominos quia quouſque nativos in fervitutem per ju- 
dicium redigerint, ad tenementa ſeiſienda manum apponere non 
poſſunt. Yillanis quidem in Afro commorantibus non competit 
hujuſmodi remedium verſus veros dominos noh magis de pergur/ito, 
quam de villenagio. Si tamen de villenaggis vel de perguiſitis eijci- 
antur per extraneos competit eis remedium per brere nove i 
quia in hoc caſu villanus non quoad verum dominum ted quoad 


(*) See Mr. Selden's Preface to Fort, II. 

(1) AL nativitate, 

(10) Extra Afrum] All this paſſuge, in the ſame words, is in Fleta lib. 4. cap. 2. 
whereby Aftrum muſt be taken for the Lord's dwelling houſe, or ſuch like, See the 
cuſtomes of Kent; in partition, there, (*) le aft-e Demozra al Pune Ec. pag. 574. 
The elder times had alſo homo Aſtrarius for a houſholder (as I ghefſe) or in ſuch like ſig- 
nification. Hracton Ib. 2. cap. 36 F. 7. ſpeaking of paiment of releifs; E guod bare 
At aſtrarius, wel quod aliquis anterefſer riſtituat kearedi in vita ſua hæreditatem & 1 dimiſcrit, 
videtur quod nullo tempore jacebit hareditas ; as if he had ſaid, ſuppoſe tie heir be bouſe- 
bolder, or, as tenant to the Lord in life of kit anceſſor Cc. and in Fleta lib. 1, cap. 47. 
Frirhbozgh ef /audabilis Lomo aftrarius ; and extra aſtram in them, is to Bracton extra 
groteflatem dominorum, fol. 155. & 166. 


— "I 
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(*) The barth foz fire ſhall rcmaine ro the ponngeſt konne, Lam'orde Pe. 
tamb. Kent, 
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extraneos pro libero habetur. Eodem etiam modo (11) S;hemannus 
de antiquo dominico, licet contra dominum vel vicinum de eodem 
focagio placitare non poſſit niſi per parvum breve de recto clauſum, 
verſus tamen extraneum fi eum eijciat, competit ei remedium per 
breve novæ diſſeiſinæ. Competit etiam liberis a magno tempore 
in ſervitutem redactis, iliis videlicet quorum patres & avi & qui- 
cunque anteceſfores a tempore quo currit breve de refs in ſervi- 
tutem redacti fuerint. quamdiu enim in r morantur competit 
eis remedium ad liberum (*) ſtatum rehabendum per breve Ne 
2exes, Et ſi a tenemento eijciantur non competit eis aliud reme- 
dium quam per breve nxve diſſciſnæ. Sciendum eſt, quod contra 
quamlibet perſonam; dum tamen verus nominetur tenens, quo 
in brevi non nominato, nihil impetranti acquiritur, Competit etiam 
aliquando viro contra uxorem in caſu in quo uxor profuga alienat 
tenementum viri ſui, vel etiam tenementum uxoris. Contra im- 
petrantem competunt exceptiones aliquando dilatariæ aliquando 
peremptoriæ brevis. Dilatoriæ; veluti ſententia excommunicationis, 
excipitur etiam contra impetrantem gud nihil habet rift ratione 
uguris, vel contra clericum qui nihil habet niſi ratione eccleſie ſu, 
de qua non fit mentio in brevi, vel quod Villanus vel Sotmannus 
eſt, de quorum diſcuſſione dicitur ſupra. Item excipitur contra 
virum & uxorem, fi diſſeiſina facta fuerit mulieri ante matrimonium 
& conquerantur ambo diſſeiſiri. Caſſatur etiam breve ſi erratum 
fit in nominibus perfonarum, ville, aut Comitatus. Similiter fi do- 
minus queſtus tuerit ſe diſſeiſiri de redditu & convincatur quod ſei- 
ſitus fuerit de redditu per manus villanorum, ſuper quo jacet breve 
move di ſſeiſinæ de tenemento in dominico potius quam de redditu, 
Peremptoriæ brevis. eo quod alias aſſiſa tranſivit; ad quod requiritur 
quod de eodem tenemento inter eaſdem perſonas de eodem tempore. 
Item fi quis clamat liberum tenementum ſive exprimat titulum five 
non, & recognoſcatur per aſſiſam quod jure ſucceſſionis intravit, & 
pendet inter eos placitum in Curia Chriſtianitatis de Ba/tardia ; 
quamdiu fuerit piacitum in Curia Chriſtianitatis remanebit placitum 
in Curia Regis in ſuſpenſo: Competit etiam exceptio gie cla- 
mantie, felonie prejudicate, exchambij & confimiles &, In bre- 
vibus aſſiſarum & in omnibus aliis brevibus generaliter locum habet 
iſta exceptio, videlicet fi tenens dicat quod i clamat mo cum uxore 
ſua conjunctim. Et hoc tripliciter, vel quod fuerint ſimiſi er feoffati, 
& tunc habet. necaſſe oftendere cartam, vel quod invenit uxorem 
ſuam ſeiſitam; antequam eam deſponſavit, vel quod tenementum 

titum uxori ſuæ deſcendit jure hæreditario polt deſponſationem. 
— alia eſt exceptio ad ken treve videlicęt ſi tenens dicat 


(11) Sokemanrus] This alſo is in Fleta Ib. 4. cap. 2. and agrees with that which is 
called Tatĩatus de anti quo dominico, and in a very old Egli tranſſation of the Statutes 
ie rithe9 a Statut. being indeed only ſom lawiers anſwer for in the nature of Civilians 
Cencilia, or ſuch like) co queſtions propos'd touching ancien demefne. But the las 
in the yeer books is cleer, that to any reall actions or favoring of the realty, àunt tan 
demekne is a good plea, Ste Brain fel, 272. & Bretin cap, bb, de Tarvee. 

(*) Al, tencmertum, 


Fo 


HENGHAM Parva. 99 


fe nihil clamare niſi ad valuntatem talis vel ſe efſe villanum alicujur, 
vel tenere de villengagis tali; quo comperto vel recognito cafatur 
breye. in quo eaſu vel oportet petentem intrudere ſe in tenementum 
ſi poteſt vel impetrare alĩiud breve ſuper dominum ipſius tenentis & 
ſuper tenentem. Item poteſt excipi quod tenens nihil clamat niñ 
ratione cuſlodiæ talis minoris infra ætatem, qui in brevi non nomi- 
natur. Replicatio contra iſtam exceptionem poteſt eſſe quod ante- 
ceſſer illius minoris non obijt inde Keen, nec die quo obijt habuit alind 
in tenemento petito. Si tenens dicat quod anteceſſor illius minoris 
jus habuit, in tenemento illo, & iterum alia proponatur repli- 
catio que vera eſt quod anteceſſor illius minoris aliquod habuit, fed 
id quod habuit dimiſit ad plenum eidem petenti per feoffamentum, 
tune ulterius diſtinguendum eſt, ex quo tenens cognovit anteceſſo- 
rem minoris aliquod habuiſſe &c. fi anteceſſor illius minoris obijt &c. 
vel non, quod ger non poteſt, fine brevi in quo minor nominetur. 
quia dato quod afz/a tranſierit contra minorem, minor cum ad 
xtatem pervenerit non poſſct facere attinctam, quia fuit neutra pars 
in brevi priori, & fic caſſatur breve, Alia eſt exceptio dilatoria 
quando reus dieit ſe non poſſe reſpondere fine ſus participe ; quad eſt 
in caſu quando hæreditas deſcendit duabus ſororibus, aut pluribus 
vel exitui unius vel ambarum, & poſtquam hæreditas partita ſuerit, 
ſi unus hæredum de parte ſua implacitatus fuerit, excipere poſſit 
quod tenet in proparte cum tali cohærede ſine quo non poteſt re- 
ſpondere & in hoc caſu percipiatur quod hæredes ſummoneantur ad 
reſpondendum cum ea ſi voluerint. Et ſi ad diem venerint & re- 
ſpondere voluerint cum participe audiantur & tune procedat placitum 
verſus eos, tanquam verſus unum tenentem. Et fi forte ad diem 
datum non venerint nec effoniatorem miſerint, ver forte ad diem 
datum per eſſonium non venerint, reſpondeat tenens ſolus. Sed 
ſane intelligatur quod illa exceptio locum habet quando res petitur 
per jus quod competere poſſet actori ante mortem communis ante- 
ceſſoris. Quia ſi quis petat per aliquod jus quod ei competere poſſet 
per factum cohwredis poſt participationem hæreditatis, ſatis clarum 
eſt quod in hoc caſu non habebit auxilium participis. quia poteſt 
eſſe quod cohæredes rem unam litigioſam vendiderint, excambia- 
verint vel per judicium per malam defenſionem amiſerint, vel per 
feloniam forisfecerint antequam cohzres de re litigioſa fuerit impla- 
citatus. In quo caſu dicendum eſt quod de nihilo non eſt auxilium 
petendum, Pictum eſt qualiter petitur auxilium participis quando 

cohæredes implacitantur de tenementis. Sed contingit aliquando 
quod ſefte Curie, Juriſdictiones, libertates, ſervicia, & conſuetudines 
veniunt in judicium inter querentem & unum de participibus tenen- 
tem manerium vel tenementem ad quod ſpectant hujuſmodi fee, 
juriſdictiones, libertates ſervicia & conſuetudines in quo caſu, tenen- 
dum elt quod ſicut tenens habere debuit auxilium participis de 
principali ita habebit de acceſſorio, Dum tamen illud acceſſorium 
ad annum proficuum extend! poſſet. hoc obſervata tamen de hujuſ- 
modi ſupradictis quæ furcrunt in poſſeſſione communis antececeſfor.s 
antequam hereditas fuerit _ & quæ ad unicum hæredem per 
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extentam proficui devenerunt. Et fic excluditur objectio. In cafu, 
fi unus hæredum levaverit injuſtas exactiones & conſuetudines de 
propria ſua injuria in quo catu non erit auxilium participis peten- 
dum. Alius eſt caſus, quo tenens dicit quod non poteſt fine alio 
reſpondere videlicet cum Rector implacitatus fuerit de jure ecclefiz 
ſuæ dicit quod invent eccleſiam ſuam ſeiſitam & quod non poteſt fine 
patrono & loci Dioceſano reſpondere, in quo caſu præcipiatur pa- 
trono & loci dioceſano ſummoneri. Et ti venerint vel non vene- 
rint vel diem datum per eſſonium ſuum non ſervaverint, ſervetur 
proceſſus ſupradictus. Alius eſt caſus conſimilis quando tenens per 
legem Angliæ dicit quod tenementum petitum ſuit jus uxoris ſug de 
qua procreavit quendam talem fine quo non debet refpondere. Summo- 
nebitur iunc ille & poſt ſummonitionem ſervetur proceſſus ſupra- 
dictus. Sed diſferunt iſti duo caſus ultimati a ſuperioribus, quia ſi 
tenens in iſtis duobus caſibus ultimis amittat rem petitam nul'um 
erit ſuum recuperare ſuper epiſcopum, patronum, aut hæredes, fed 
in ſuperioribus caſibus de participibus tenens obſetvato ſuo ordine, 
fi 'amilerit, recupcrabit ſuper cohæredem per proceiſum ulterius pro- 
cedendi. Sed unam proprietatem habent omnes iſt; caſus ſupra- 
dicti quod five cohzres five patronus five heres hereditatis quæ 
tenetur per legem Angliæ ſuerint infra ætatem, peneraliter rema- 
nebit Joquela uſque ad ætatem hæredis, & per hoc quod dicuur 
ſupra gued rear invenitreccliſiam ſuam ſciſitam ſatis excluditur dubi- 
tatio fi rector de ſuo perquiiito vel de ſua intruſione aliquid appro- 
priat eccleſiz ſuæ, in quo caſu non poteſt auxilium patroni aut 
Niocefani ſui petere. ved eſt caſus quando mulier dotata impla- 
citatur de dote ſua in quo caſu diſtinguendum eſt utrum petatur 
verſus eam tenementum vel tenemento annexum, ut juriſcdictis vel 
feta & hujuſmodi in valorem partis dotis ſuæ extenſa. In primo 
caſu vocare poteſt ad warrantiam tanquam warrantum dotis ſuæ. 
In ſecundo caſu cum non jaceat vocare ad warrantiam, habet dicere 
quod non poteſt fine hærede re!pondere, & tune ſummonebitur 


heæres ad reſpondendum ſicut prædictum eſt fi voluerit, in quo caſu 


ſervabitur proceſſus ſapradictus. Et in utroque caſu fi uxor pro 
defectu warranti hæredis amiſcrit, recuperabit mulier excambium 


non tamen ad plenum valorem rei amiſſæ. Cujus ra: io bene patet 


ſubtiliter intuenti. In aſſiſa mortis anteceſſoris & in aliis brevibus 
paſt viſum terræ jacet exceptio de nan tenura; quæ fic debet proponi. 
dicit B. quod non debet A. ad breve ſuum reſpondere es quod non tenet 
integram terram verſus eum petitam, eo quod talis inde tantum tenet, 
'& talrs tantum inde tenet, quo comperto per inquiſitionem vel re- 


cognitionem caſiabitur breve Replicatio contra iſtam exceptionem. 


B. tenuit die quo breve fuit impetratum & ho: in feodo vel in dominico 


del |; illa tenuit de B. ad terminum annerum vel in willenagio vel 
ad woluntatem, quo comperto, vel recognito, ſtabit 'breve. Et 
ſciendum quod in brevibus Mum poteit proponi iſta exceptio 


cum aliis exceptionibus tangentibus verba brevis. Sed in aliis 


**Frevibuc ſi proponatur cum effectu, cum ea non poſſunt proponi 
al æ exceptiones, fed ſecundum quod per eam compertum fuerit, fiat 
ji dicium & hoc diverlimode. quia in brevibus Eſchactæ, de ingreſſu 
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zr ma donationis, & conſanguinitatis, & aliis in quibus non jacet 

duellum vel magna aſſiſa, ſi inquiſitio facit pro excipi.nte, tunc caſſa- 
bitur breve & ſie eſt dilatoria. Si pro parte adverſa recuperabit pe- 
tens tenementum, ſalva tamen tenenti actione per breve de Recto. 
Et fi in brevi de Recto proponatur iſta exceptio cum effectu adimit 
ei jus contra quem tranſivit. Proponitur aliquando exceptio 
huic fimilis, cum non fit, fic dicendo, uod tenens verſus quem 
petuntur viginti, non tenet wiginti ea quod tenet niſi decem. in quo 
caſu fi non poſſit dicere quis teneat reſiduum, oportet reſpondere 
de eo quod tenet. Tam in brebibus ſſiſarum quam in aliis 
brevibus jacent exceptiones dilatoriz fic diceidg, Tu petis verſus A. 
tantum & verſus B. tamtum, ac fi uterque ſciret ſuum ſeparale & it ſi 
tenent in communi, quo comperto codem modo erit ut ſupra. Et elit 
alia exceptio in aſſita mortis Anteceſſoris fie. tu petis de marte A. & 
verum gft A. obiit ſciſitus ſed paſt ejus mortem intravit B. filius vel ſoror 
vel neptis vel conſanguinea & de ficut non petis ſeiſinam ultimi ſeiſiti 
pelo judicium, quo comperto caſſabitur breve ted fallit hoc caſu. 
in caſu ſcilicet in quo non intrat verus hæres, licet habeatur pro 
conſanguineo, de cujus ſeiſina non caſſabitur breve, pro eo maximè 
quod fi ipſe inventus eſſet tenens & ſeiſitus potius haberetur pro 
injuſto deforciatore quam pro vero tenente. Item quidam pro 
ratione feoffamenti quod defunctus ei fecit, poſt mortem defuncti 
ingreditur tenementum & ſub colore feoffamenti eſt ſeiſitus, licet 
feoffamentum fit vacuum, venit poſt verus heres & ejjcit fic ſeiſi- 
tum, per quod tenementum recuperabitur per breve noze diſſet- 
ſme, & poſtmodum verus hæres per aſſiſam mortis anteceſſ11 is ſui petat, 
& excipiatur contra eum quod ſeiſitus fuit poſt mortem auteceſſoris 
ſui, replicare poterit quod illa ſeiſina adnullari poterit vel adnullata 
fuerit per aſſiſam n-ve diſſeine per exceptionem, quo comperto non 
valebit ſua exceptio. Item duo cohæredes ſunt, unus anteceſſor, 
& anus ingreditur in tota hæreditate & ejicitur pↄſtmodum, ſi no- 
mine amborum perquiratur breve mortis anteceſſoris, & excipiatur 
quod unus ipſorum fuit ſeiſitus poſt mortem anteceſſoris, non 
propter hoc caſſabitur hoc breve, pro eo quod & ſunt quaſi unus 
hæres & per factum unius, non adnullabitur actio amborum cum 
ambo non fuerint ſeiſiti. Alia eſt exceptio in brevi Mortis ante- 
ceſſoris dicendo, tu petis tenementum de morte talts patris ſui & 
bene cognoſca quad obijt ſeiſitus & poſt mortem eus ego intravi, ut 
filius ſuus, nepos, & ſumus de eodem ſanguine & clamamus per 
eundem deſcenſum unde peto judicium. propoſita exceptione præ- 
dicta, prædictis verbis, niſi in contrarium obijciatur ba/tardia vel 
di verſitas conſanguinis caſſatur breve, & revertetur ad breve ds 
Necto, in quo non jacet duellum nec magna aſſiſa. Sed quid 
erit ſi tenens vocet ad warrantiam, & warrantus poſtquam war- 
rantizaverit vel ulterius alium yocaverit ad warrantum ? poſt- 
quam warrantizaverit, caſſabitur breve per eundem diſcenſum. Et 
ſimiliter {i tenens per legem Angliz dicat quad nihil clamat niſi ra- 
tione hereditatis uxoris ſue. Et hares poſtquam ſummonitus fuerit 
caſſat breve per eundem deſcenſum, Et fi poſtmodum petens 
perquirat breve de Redo, nunquid poterit tenens — 
ucllum 
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duellum vel per magnam aſſiſam, cum non fit de ſanguine pe- 
tentis? certe non. quia ex quo alias warrantus ſuus ceſſavit 
breve per exceptionem ejuſdem deſcenſus, in brevi de reclo, 
non magis defendit fe per duellum vel per magnam afſiſant, quim 
defenderit ille qui prius caſſat fi compertus fuiſſet tenens. 
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